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1. Summary and the main objectives of the research  
 
The subject matter of the thesis is the so called contemplation rule, or foreseeability rule: the 
party in breach is obliged to compensate for those losses which were at the time of the 
conclusion of the contract contemplated or foreseeable. At common law if the parties do not 
agree otherwise by express terms of contract to exclude or limit liability for damages for 
breach of the contract or statutory restrictions do not order otherwise the party in breach is 

liable only for loss which was foreseen or could reasonably have been foreseen at the time of 

the conclusion of the contract as being likely to result from the breach of contract. The 
foreseeability rule is also known in the civil legal systems and international legal instruments, 
but appears at the same time in delict and tort law. The Act V of 2013 on Civil Code 
(hereinafter referred as Civil Code of 2013) entered into force on 15th of March, 2014, 
whereby the foreseeability rule became part not only our contract liability law [6:143 § (2)], 
but also or delict law (6:521. §) in accordance with the decision of the  Codification 
Committee. Since the entry into force of the Act I of 2012 on Labour Law Code (1 July 2012) 
the foreseeability rule is also present in our labour law. 
In the codification process of the Civil Code of 2013 it was proposed to codify the 
foreseeability rule as specific legal rule in the Civil Code of 2013. Nevertheless, the object of 
this thesis could have the following: the legislator did a wrong decision to introduce the 
foreseeability rule into our contractual damages law. My viewpoint is different. 
It is well known and positive opinion in the Hungarian and foreign literature that the 
foreseeability rule is an appropriate measure for limiting contractual damages, even with its 
failures and with the difficulties in its application. It is still preferred over other methods of 
limiting damages. However, those who support the foreseeability rule are not wholly satisfied 
with it, and also criticize it. There are also opinions in the common law world who denies the 
foreseeability rule as a method1. 
The dissertation do not intend to take a stand on either by those who support the foreseeability 
rule or those who do not by proving the foreseeability rule is indeed a more appropriate rule 
or not as other rules and methods limiting contractual damages. This could be achieved if I 
would extend my research on the other rules and methods which limit contractual damages2 
(such as the causation theories, the statutory limit, equity, fault, Schutzzweck-theorie, or those 
so called criteria as real and organic connection, the risk of the party is breach, the general 
risk of life3)  carried on thoroughly.  
The starting point of this thesis is that on the basis of the line of the legal development, the 
foreign legal solutions, the international trade law practice and also the Hungarian literature 
and law practice it is accepted that in case of breach of contract the foreseeability rule is an 
appropriate legal measure for limiting contractual damages, even with its failures. The aim of 
the dissertation is to give a critical analysis about the foreseeability rule (and its substantive 
law rule), to take a stand on its applicability, to identify the question of interpretations and 
difficulties that arise during its application and look for answers and alternative solutions at 
the same from the critical approach of the case law and literature of other legal systems. It is 
also analysed what is behind the rule of foreseeability that is only foreseeable damages should 
                                                 
1 See e.g.: Eisenberg, Melvin Aron: The principle of Hadley v Baxendale. 80 California Law Review (1992) 
563-614.  
2 For the comparative analysis see: Treitel, Günter H.: Remedies for breach of contract. A comparative account. 
Clarendon Press, Oxford, 1988. 142-207.  
3 Eörsi Gyula: A közvetett károk határai. In Emlékkönyv Beck Salamon születésének 100. évfordulójára. (ed. 
Németh János–Vékás Lajos). ELTE Állam- és Jogtudományi Kar–Budapesti Ügyvédi Kamara, Budapest, 1985. 
60.  
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be compensated. In this research an emphasis is given for those theories and practice from the 
case law which framed and constituted the basis of limiting contractual damages until present 
and appeared in the practice such as. This approach opens the possibility to show and present 
how the foreseeability rule serves the aim of limiting contractual damages, and – not intended 
to be exhaustive – also whether the foreseeability rule correct those failures that arise by the 
application of other methods, rules and principle limiting contractual damages.  
In this thesis liability and damages law is referred to only such extent as the subject matter 
and method of the thesis requires. The aim of the thesis is to present how the foreseeability is 
connected dogmatically to the system of the civil liability law. It is highly recommended to 
demonstrate how the foreseeability rule of contractual damages and its future practice 
determine and will determine other areas of liability law. The thesis do not detail about all 
rules of the liability of executive officer, employer and employees, but give an overview 
about the legal environment in which the foreseeability rule fits (see III.3.1 and III.3.2). In the 
course of the analysis of the foreseeability rule (IV) I also deal with the foreseeability rule of 
the labour law (167. § and 179. §), and of company law in case of the liability of the executive 
officer based on 3:24 § of the Civil Code of 2013 (IV.3). This will show us how the difference 
of these contractual relationships from the general contract law influences the application of 
the foreseeability rule in this area of law. 
 

2. The description of the analysis carried on and the methodology of the research 
 
The subject matter of the thesis determines the method of the research. For the critical 
analysis of the foreseeability rule the historical, the comparative law and the economic 
analysis of law methods are used. 
The historical method assists to understand the law and practice in present. The analysis 
confines to the period since the Act IV of 1959 on Civil Code (hereinafter referred to as Civil 
Code of Hungary 1959) were in effect, and the period before that is mentioned only when it is 
necessary for the understanding the topic. This will give a support for the theoretical and 
practical question which will arise during the application of the foreseeability rule. The 
historical method is also used in respect of other legal systems. However, this thesis is not a 
comparative law work in the meaning of the method of Zweigert. It does not show what kind 
of methods, principles national law apply for limiting contractual damages, and does not look 
for the reasons which are behinds these methods and principles, and also do not explore why 
the foreseeability rule had a different route in the national legal systems. The analysis of the 
foreign legal system is reasoned for different purpose. The comparative legal method is used 
for practical purposes. Namely, result reached by the descriptive and critical analysis will be 
helpful for the future application of the foreseeability rule in Hungarian law. 
The legal system which is used for the comparative law method is the English common law. 
The foreseeability rule of the legal unification instruments is also examined, though with less 
emphasis. Mainly the literature and commentary literature of the United Nations Convention 
on Contracts for the International Sale of Goods (Vienna, 1980) (hereinafter referred as 
CISG) is presented, but also other legal international and European unification instruments are 
studied such as the Principles of European Contract Law, the UNIDROIT Principles of 
International Commercial Contracts, the Draft Common Frame of Reference (DCRF), and the 
Proposal for Regulation on Common European Sales Law (CESL). The former are reasoned 
with the followings. 
The study of English common law is crucial as the contemplation rule has a 160 years old 
practice, and this time revealed those difficulties and problems that arise during the 
application and interpretation of the foreseeability rule. The understanding of English 
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common law is also important as the contemplation rule is the general rule contract therein 
(opposed to the Vienna Sales Convention). The research is not eased by the fact that because 
of the precedent system there are no such case which would contain the whole rule; it should 
be collected from different legal cases. This search is supported however by different text 
books which determine the rule of the contemplation rule and sort the case law into different 
groups according to specific aspects. This inductive approach helps in the understanding of 
the foreseeability rule, in the identification of the problems that have arisen by the application 
and interpretation of the rule and the cognition of those results that has been born as solution 
during the application of the rule. 
Though, the French Civil Code contains the foreseeability rule, the French law appears only 
historically in this thesis. This solution is chosen on the one hand, because the foreseeability 
rule has limited role in French law4, on the other hand, because the relevant damages rule has 
not been changed in the French Civil Code since it came into effect, It would be appropriate 
to do the research only along a thorough analysis of the case law and literature5. 
As far as the Vienna Sales Convention is concerned, there are more reasons to carry on 
research in its literature. First, this Convention is part of our legal system6, second its 
foreseeability rule was a model for the Hungarian Civil Code. Finally, the rules of the 
Convention are based on a thorough comparative law work. In my view, because of the limits 
of its restricted territorial, personal and time scope, and its practical importance (the surveys 
show that the CISG is applicable only in 10 % of international sales contract7), the literature 
and the case law connected to the CISG do not give an entire picture about the foreseeability 
rule. Nevertheless, because of its exhaustive literature its analysis is important which gives 
useful guidelines for the application of the foreseeability rule of the Hungarian Civil Code. 
The historical analysis and the study of other legal systems are not autotelic, but these serve 
the understanding of the foreseeability rule and its application. This approach and method 
accept the law as a historical growth and its cultural definiteness8  
The Hungarian Civil Code of 2013 introduced into the Hungarian legal system the so called 
foreseeability rule in contract damages [6:143 § (2)]. As far as the liability of the employee 
and the employer are concerned; the Hungarian Labour Code of 2012 did it before, however, 
its concept was built upon the model of the Draft Civil Code in contract damages. It should be 
also noted that the foreseeability rule in contract damages is not a completely new rule in the 
Hungarian legal system, because the Hungarian State is the contracting party of the United 
Nations Convention on Contracts for the International Sale of Goods (Vienna, 1980), and the 
Convention is in force since 1st January of 1988. Thus, for the Hungarian lawyers the concept 
of foreseeability is not unknown, but its application has been limited until now to the CISG.  
It is known that for the foreseeability rule of the Civil Code of 2013, Article 74 of the CISG 
was basically used as a model. However, the Hungarian foreseeability formula became part of 
the general rules of contract law. This solution is present in the common law legal systems 
and in the French Code civil, as well. Likewise to the French Code civil, the Hungarian 
foreseeability formula is not applicable in case when the breach of contract was intentional. 
Thus, as far as the future evolution of the Hungarian foreseeability formula is concerned, it is 

                                                 
4 See section  1150-1151. of Code civil , and also see: Faust, Florian: Die Vorhersehbarkeit des Schadens gemäß 
Art. 74 Satz 2 UN-Kaufrecht (CISG), Mohr Siebeck, Tübingen, 1996. 104-109. Vékás Lajos Előreláthatósági 
klauzula szerződésszegésből eredő kártérítési igényeknél. Magyar Jog.2012./9. 516.  
5 However, as far as the literature and the case law are concerned, I am not able to do this research on the basis 
of original documents, as I do not speak French. 
6 United Nations Convention on Contracts for the International Sale of Goods (Vienna, 1980) (CISG) became 
law in Hungary with the law decree 20 in 1987, and is in effect since 1 January 1988. 
7 Czugler Péter Áron: Has the United Nations Convention on Contracts for the International Sale of Goods 
(CISG) become a tremendous success story? - an assessment. Kézirat. Skócia, Dundee, 2009. 5.  
8 See e.g.: Vékás Lajos: Magánjogi kodifikáció kultúrtörténeti tükörben. Magyar Tudomány . 2014./1. 80-89.  



 7 

supposed that it will not presumably be completely identical with the legal development of the 
foreseeability rule in other legal systems and international legal instruments. The analysis of 
other legal systems and the study of a legal rule borrowed from another legal system requires 
from the researcher to take into consideration that for the 19th century each national legal 
system created its own legal concept and terminology which could be quite different from 
each other, also in the area of liability law. With regard to the fact that the law and its lexical 
world belong to the “reality” of one national legal system, as far as the different legal notions 
and terminology of different legal system are concerned, I think it proper not to rely on the 
linguistic meaning and translation of a given world, but look for its legal content (e.g. 
consequential damages). Namely, it is possible that the legal concept do not have the same 
meaning in the source and in the target language, as far as the legal system is concerned. The 
expression, peculiar to a legal system and culture will not be translated in case, when the 
equivalent target terminus established by the translation does not cover the same notion as it is 
present in the source language.9 
The merit of the law and economics school is that it showed us that economics can contribute 
to the understanding how the legal rules and its change affect the members of the society10. 
However, the law and economics cannot be the sole factor which determines the basis of the 
legal systems, even if its theoretical foundations and principle are criticized, it can provide 
useful guidelines for the decision what legal rule to choose for a given factual situation while 
taking into consideration its cost-impact and economic consequences11. Therefore, the law 
and economics could provide for an understanding of the risk-allocation function of contracts. 
Eric A. Posner in his study in the beginning of the 2000 emphasized that economic analysis of 
contract law “has failed to produce an “economic theory” of contract law, and does not seem 

likely to be able to do so. By this, I mean that the economic approach does not explain the 

current system of contract law, nor does it provide a solid basis for criticizing and reforming 

contract law. This is not to say that the economic approach has not produced any wisdom, but 

that the nature of its accomplishment turns out to be subtle and will become clear only after 

an extended discussion.”
12 Therefore, the economic analysis also will not be a sole method in 

this thesis, but rather a method which provide a basis for the criticism and the valuation of the 
foreseeability rule. However, the relation between law and economics cannot be narrowed to 
the theory of law and economics because their relation is more complex (the history of 
economy13, the sociology of economy14). This thesis does not have the aim to carry on 
research in this area, because it would overstrain this work. Moreover, beside the economic 
analysis, it will be also emphasized that the development of law is determined by the history 
and that the law cannot be separated from value judgment (the principle of fairness or justice 
of the contract). 
The legal sociology is also present in this thesis. The research is not based only the normative 
concept of law, but also the sociological concept of the law. The merit of the legal sociology 
                                                 
9 Varga Zsófia: Terminológiai problémák a jogi szakfordításban. Magyar Terminológia. edition 1. 2013/1. 4-5.  
10 Robert Cooter – Thomas Ulen: Jog és közgazdaságtan. (translated by.: Mike Károly – Szilágyi Katalin). 
Nemzeti Tankönyvkiadó,. Budapest, 2005. 13-24.  
11 Sajó András: Gazdaság és jog kapcsolata – jogelméleti szempontból. Akadémiai Kiadó, Budapest, 1989, Sajó 
András: Közgazdaságtani vizsgálódás a jogról. In: Gazdasági Jogi Tanulmányok. II. kötet. A jog gazdasági 
elemzése. (szerk.: Harmathy Attila – Sajó András). Közgazdasági és Jogi Könyvkiadó, Budapest, 1984, Vékás 
Lajos: A magánjogi törvényhozás módszertanához: a magánjog gazdasági elemzése. In: Az új Polgári 
Törvénykönyv elméleti előkérdései. HVG ORAC, Budapest, 2001. 174., 176. Menyhárd Attila: Polgári jog és 
közgazdaságtan. In: Gazdaság és jog: Szakács István ünnepi tanulmánykötet. (szerk: Steiger Judit ). Gondolat 
Kiadó, 2005 
12 Posner, Eric A.: Economic Analysis of Contract Law After Three Decades: Success or Failure? 112 The Yale 
Law Journal (2002) 830.  
13 Ránki György: Közgazdaság és történelem, a gazdaságtörténet válaszútjai. Akadémiai Kiadó, Budapest, 1977 
14 See eg.: Harmathy Attila: Polgári jog – gazdaság – társadalom. Kézirat. Budapest, 2013. 9.  
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is that for the 20th century it became accepted to look for law not only its formal appearance 
but more in its fountain, in the society. Today, it is well accepted that law is equivalent with 
legal rules + case law + practice outside courts, because this will give a real overview about 
the function of law in the society.15 Therefore, beside the literature and the case law, this 
thesis contain examples – intended not to be exhaustive – from the legal practice of contract 
law, as far as the limitation of damages are concerned (general contract terms). 
The above mentioned research methods and approaches and the study of the separate legal 
systems (law unification instruments) is not structured according to chapters. The chosen 
research method and legal system (law unification instruments) is determined by the given 
research topic. The effort to balance the analysis of literature and case law is intended, though 
not always succeed in. However, the latter can be traced back to the approach of the given 
legal system and the topic analysed.  
 

3. The result of the research and the possible usage of the research 
 

3.1. The questions formulated for the research and the theoretical preliminary 
assumptions 
 
1) The principle of full compensation is a well-known statutory or unwritten rule in many 
legal systems. However, it is limited by rules of law and also by the court practice by using 
different methods and techniques. The principle of full compensation is usually criticized by 
the literature. The question is of course, the extent of the limitation and the methods and 
techniques of the legislator and the courts which are used for these purposes. The Hungarian 
Civil Code of 1959 did not contain any separate rule how to limit contractual damages, its 
aspects and method was developed by the courts and the literature. During the codification 
process the Codification Committee decided to introduce the foreseeability rule into the Code 
as a normative limitation16 of the principle of full compensation. 
2) The research topic is analysed in the context of the contract and the liability law, as the 
foreseeability rule of contract damages law can not be studied without the general rules of 
liability law and contract law. 
3) It is foreseeable that with the entry into force of the Civil Code of 2013, the most difficult 
task will be to distinguish the foreseeability rule from the causation. Therefore, this thesis 
necessarily intends to deal with this question. 
4) It belongs for the value judgment of the foreseeability rule that the concept of foreseeability 
is uncertain in many respects. According to the literature its reason is the following. The 
decision about the foreseeability is closely related to the concrete facts of the given case or to 
cases in a given abstract type, so the notion can not be generalized without not to became 
empty.17 However, it also highlighted even in the Hungarian literature that it seems to be a 
suitable tool to constitute case groups. On the basis of these, by acknowledging the merits of 
the foreseeability rule and accepting the critics at the same time, I found it worthy to analyse 
this rule as a subject matter of my thesis. 
5) It is often emphasized that the foreseeability rule is for limiting consequential losses. The 
6:143 § (2) of the Civil Code of 2013 says that the foreseeability rule is for limiting loss of 

                                                 
15 Lábady Tamás: A magyar magánjog (polgári jog) általános része. Dialog Campus Kiadó, Budapest-Pécs, 
2000. 115-116.  
16 Vékás Lajos: Előreláthatósági klauzula szerződésszegésből eredő kártérítési igényeknél. Magyar Jog. 2002/9. 
515.  
17 Farkas Balázs: Ésszerű előreláthatóság az új Ptk. felelősségi rendszerében. Elemzés az angol jog tükrében. 
Iustum Aequum Salutare. 2009/4. 189.  
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profit and losses occurred in the other property of the aggrieved party for foreseeable damages 
at the time of the conclusion of the contract. It is the ministerial preamble which nominates 
these losses as “következménykár”. 
For the interpretation of the said notion of “következménykár” of the Hungarian law it is 
appropriate to refer to the fact that the notion of “következménykár” is known due to the rules 
on damages of the Act X of 1993on product liability. Moreover, not only the literature but 
also the practice uses this in notion together with the notion of “tapadó kár” in the context of 
defaulting performance (lack of conformity). The consequential loss is a well known notion in 
the common law in the context of the foreseeability rule. However, the content of 
“következménykár” and the consequential loss is not an identical one. For the content of the 
consequential loss, the comparative method provides for research possibilities. 
6. The system of the liability and damages law of the Civil Code of 1959 is an elegant and 
simply solution, however, do not reflect those substantial differences which are between the 
contractual and the non-contractual liability. During the codification process of the new Civil 
Code it was emphasized that different rules are needed for them. The subject matter studied in 
this thesis may contribute for the thinking and reflection about the more general question how 
the separation of the contractual and non-contractual liability system influence the general 
theoretical thinking of liability rule. This research will also show us how differently the new 
rules should be viewed by the lawyer and legal entities and natural persons. 
 

3.2 The foreseeability rule in different legal systems and in uniform law instruments of 
contract law 
 
On the basis of the research carried on with regard to the historical roots of the foreseeability 
rule, the followings can be outlined 
1) The content of the foreseeability rule can be different in different legal systems and in 
uniform law instruments of contract law, and it can be also different how it fits into the 
damages law thereof. In French law the foreseeability rule prevails together with the causation 
rule of immédiate et directe criteria. So, both have role in case of breach of contract in 
limiting contractual damages. Moreover, in case of intentional breach of contract, only the 
latter comes into play, because the foreseeability rule is not applicable. It is clear that in 
common law the foreseeability rule has a general application. On the basis of the Victoria 

Laundry decision which reformulated the ratio decidendi of the Hadley v Baxandale decision, 
only those damages should be compensated which were reasonable foreseeable at the time of 
the conclusion of the contract. The rationalization of the rule was possibly supported by the 
matter of principle that the first limb of the Hadley v Baxendale rule about usual losses is just 
a special case for the second limb of the Hadley v Baxendale rule. If a given type of loss is a 
natural, usual consequence of the breach of contract, then the party in breach always need 
necessarily foresee that the given type of loss is a probable result of the breach. In the uniform 
law instruments of contract law beside the foreseebaility rule there are different rules for the 
substitute transaction and the current price and in case of the two latter the foreseeability rule 
is not applicable. 
2) The legal development of the foreseeability rule in each of the legal systems is determined 
by legal history. It is unquestionable that the works of Pothier and the rules of Code civil had 
effect on the development of the English contract law in 18th and 19th centuries. However, it is 
also become true in case of legal concepts and institutions of the common law that the 
doctrines borrowed from the continent did not have the same legal development in England. 
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The legal concepts and institutions of civil law (such as in the case of the mistake doctrine18) 
often had a peculiar and original legal developments in the common law, and its role and 
effect also became different as in the legal system they come from.19 Therefore, it is expected 
that the foreseeability rule of the Civil Code of 2013 will also find his way in the Hungarian 
legal system, practice of law and legal culture. For the foreseeability rule of the Civil Code of 
2013 [6:143 § (2)], Article 74 of the CISG was used as a model one, however, the 
foreseeability rule of the Civil Code of 2013 contains element and reflect features from all the 
models mentioned above. The more characteristic features are emphasized as follows. The 
foreseeability rule is a general rule in the contract law (common law, Code civil), the 
foreseeability rule is not applicable is case of intentional breach of contract (Code civil), and 
besides it rules for substitute transaction and current price are established (uniform law 
instruments of contract law). During this adaption mentioned above the foreseeability rule of 
the Civil Code of 2013 will surely take on such features, on the basis of which it will have 
partly a different route from the models mentioned above. 
3) The success of the foreseeability rule is inevitable in the common law legal systems and in 
the international commercial law practice. However, it is clear that it role is limited in the 
French law. As far as the contract law of the common law is concerned, it is often referred to 
that it suits better the needs of the international trade. As far as the practice of the 
foreseeability rule is concerned, it should be mentioned that the case law shows that most 
cases has commercial concern and the contracts have high value and damages claimed are 
also gross.20 It follows, however, from the precedent system that the inferior courts are 
obliged to follow the ratio decidendi of the superior courts (High Courts and the Appellate 
Courts) and they presumably do so and apply the case law on the foreseeability rule. During 
my research I did not get any answer how the foreseeability rule works in the every day 
business of natural persons. Therefore, the following doubts can be articulated in connection 
with the foreseeability rule of the Civil Code of 2013. Is the foreseeability rule of the common 
law or the international trade law an appropriate model for the Civil Code of 2013 which does 
not regulate international trade relations? In my view the content of the foreseeability rule is 
not different in the international trade law or in case of small and medium size enterprises or 
in case of natural persons, because the starting point is always the same. And that is the 
following what was the knowledge on the basis of which the parties concluded their contract? 
(This knowledge is however based on the cognition of the facts and the circumstances, and 
the knowledge of the business, the usage and the market, and the general understanding of the 
market). Necessarily, on the basis of the different factual backgrounds of each case, the results 
of the application of the foreseeability rule will or will possibly different. 
 

3.3. The foreseeability rule and the liability law 
 
In order to understand more the role of the foreseeability rule in the system of the liability 
law, chapter III of the thesis has its intent to show that dependent on the regulation, the 
dogmatic structure and the practice of a given legal system, the concept of foreseebaility can 
be present in any element of the legal rule of liability (unlawfulness, causation, fault, 
culpability) as a kind of content criteria. This analysis is supported not only by our 

                                                 
18 Bán Dániel: Culpa in contrahendo. Felelősség lehetetlen szolgáltatás elvállalásáért. Doktori értekezés. Kézirat. 
Pécs, 2014. 
19 Beale, Hugh: The impact of the decisions of the European courts on English contract law: the limits of 
voluntary harmonisation. 18(3) European Review of Private Law (2010) 506.  
20 Beale, Hugh: The impact of the decisions of the European courts on English contract law: the limits of 
voluntary harmonisation. 18(3) European Review of Private Law (2010) 520-521.  
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preliminary assumptions, but also the historical and comparative law studies referred to that 
phenomenon. 
1) The analysis carried on in chapter 1 revealed that culpability, the fault and the adequate 
causation doctrine also include a kind of foreseeability. In the frame of the intention and the 
carelessness the foreseeability is present as a foreseeability of the consequences of the 
conduct done. Thus, the culpability comprises a subjective foreseeability. Therefore, those, 
who connect the foreseeability rule with culpability does not stand on a right viewpoint. And 
in the frame of fault, the foreseeability is often interpreted as follows. The practice 
understands under the foreseeability the consequences of an act that cause damages, or its 
possibility: so, could the tortfeasor/the party in breach in a manner deemed reasonable under 
the given circumstances contemplate with the consequences of its act or its omission, or 
otherwise was the event that established the damage foreseeable? Therefore, the foreseeability 
rule should be also separated from the foreseeability which is present in the fault doctrine. As 
far as the causation is concerned, the essence of the adequate causation doctrine is often 
determined as follows. The causal connection can be established if, in the course of the 
conduct– on the basis of an objective (or is some theories subjective) decision – the possible 
occurrence of a result is contemplated; such (often referred to as foreseeable) results are 
viewed as adequate with the conduct. It is often referred to in the comparative law literature 
that there are considerable similarities between the two doctrines as far as its practical results 
are concerned. It is not only the possibility (likeliness or probability) which is a common 
element, but also the question of knowledge (the actual and the imputed knowledge). In my 
view the doctrine of adequate causation is not an appropriate method in its theoretical 
foundation to answer and to determine what are the losses which should be compensated in 
case of the breach of contract. However, the common law shows that on the basis of the 
foreseeability rule the answer can be given why a loss is a usual one and therefore 
compensable and why a loss is an unusual one and therefore compensable only if it was 
foreseeable. For the understanding of the foreseeability rule of contractual damages and for 
the separation from the causation at the same time the assist is given by its aim and function. 
2) The theoretical and practical analysis of the foreseeability rule from the point of contractual 
liability law (chapter 2) give the possibility to show its taxonomical place in contract law and 
in liability law. This analysis also revealed that it counts not only what the liability rules are 
among and under which the foreseeability rule functions, but also what the market and 
economic backgrounds and the business environment are in which it operates. These studies 
helped us to conclude not to overemphasize the significance of the foreseeability rule in 
damages law. It is clear that other rules such as the duty to mitigate and beside that the 
limitation of the damages by the parties make the role of the foreseeability rule less 
significant. From the analysis it is evident that the foreseeability does not only affect the 
system of liability law, but also the entire contract law. The relevant time in the application of 
the foreseebaility rule is the time when the contract was concluded. Therefore, the 
foreseeability rule highlights the significance of the conclusion of contract and the due 
diligence showed by the parties not only theoretically, but practically, as well. 
3) On the basis of the Civil Code of 2013 and the Labour Law Code of 2012, the rules on the 
exemption on liability and damages of the Civil Code of 2013 influence and determine other 
areas of liability law such as the liability of the executive officer and the employee and the 
employer. The presentation about how the foreseeability rule fits into the system of the above 
mentioned area of company law and labour law (Chapter 3) foreshadow how far it is expected 
that the foreseeability rule will have a restricted or party different role in the area of the 
company law and labour law. 
There are critics in the literature and the practice also criticise that the contractual liability 
rules are extraneous among the rules of the liability on the executive officer. However, I do 
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not share these doubts entirely, I did not come to the opposite conclusion at the end of my 
research, and its result gives in my view a more complex approach about this subject matter. 
In my view, the solution can be criticized that the time of the conclusion of the contract which 
established the status of the executive officer is the relevant time whether the loss was 
foreseeable. 
As far as the role of the foreseeability rule in labour law is concerned, the literature thereon in 
the last two years was helpful. It can be stated that the role of the foreseeability rule has not 
been clarified yet in the labour law. But, it is clear that its policy and aim is different from the 
foreseeabiliyt rule of contract law. Secondly, in labour the relevant time whether the loss was 
foreseeable is the time of the breach of contract and not the conclusion of the contract as in 
the contract law. Thirdly, the party in breach is obliged to prove the lack of foreseeability in 
order to be exempted from the liability. Because of these differences and the specific nature of 
the employment contract, the analysis and the conclusions made in connection with 
contractual liability cannot just borrowed and applied without control into the are of labour 
law, and the opposite is true. The labour law literature presumes that the courts will have a 
specific and a massive role in the interpretation of the new notions and concepts. It is also for 
the courts to develop the practice of the foreseeability role in the area of the labour law on the 
basis of and with regard to the standing and the subservient relation between the parties, and 
to form the damages to be compensated in the given concrete cases according to the content 
of the employment contracts. In this context special attention should be made to the general 
conduct guidelines regulated in the preamble of the Labour Law Code of 2012, to the rule 
about the obligation to inform the other party and the fact how the employer issued its order. 
The labour law literature suppose that the appearance of the foreseeability rule will change 
those practice according to which employees were only liable for damnum emergens losses 
(attached to the Labour Law Code of 1992). And besides, on the basis of the rules of the 
Labour Law Code of 2012 as it is also supposed by the literature the foreseeability role will 
have a limited role. In addition, the liability rules of the Labour Law Code of 2012 are relative 
non-mandatory rules, which mean that collective agreements can depart from it on the benefit 
of the employees. 21 
 

3.4 The foreseeability rule – the foreseeable losses 
 
It seems reasonable if contract law rules allocate the risk on the basis that parties at the 
conclusion of the contract calculate some loss, and bear the calculable consequences of its 
conduct22, and the party in breach does not bear those consequences which are above these 
losses. It is reasonable to motivate that party who has knowledge about the risk to guard 
against this risk, and if he does not do that, it is reasonable to rule that this party will bear the 
negative consequences thereof. This may also give an explanation why the aggrieved party is 
obliged to bear the risk of those losses which were not foreseeable by either party, and which 
was not protected by insurance.23 

                                                 
21 Kun Attila: Gazdasági racionalitás és munkajog. Az előreláthatósági klauzula esettanulmánya az új Munka 
Törvénykönyve tükrében. Publicationes Universitatis Miskolcinensis Sectio Juridica et Politica, Tomus XXXI. 
2013. 416.  
22 The view of Eörsi is that this is the task of the law:: Eörsi Gyula: A szerződésszegési kártérítés korlátozásáról. 
Magyar Jog. 1974. évi 3. sz. 143., see also: Takáts Péter: Szerződésszegési kártérítés a klasszikus római jogban. 
Dolgozatok az állam- és jogtudományok köréből. VIII. Pécsi Tudományegyetem Állam- és Jogtudományi Kar, 
Pécs, 1977. 235.  
23 Smith, Stephen A.: Atiyah's introduction to the law of contract. 6 ed. Oxford University Press, Oxford, 2006. 
417.  
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The research carried on was underpinned that it is not correct to interpret the foreseeability 
rule only as a rule which facilitate the exchange of information. On the one hand, because 
according to the foreseeability rule those losses should be also bear by the aggrieved party 
which were not foreseeable by either party, and on the other hand because according to the 
foreseeability rule the usual consequences of the breach of contract as foreseeable losses are 
always substantially compensated by the party in breach. It should be noted that the policy 
role of the foreseeability rule should be the same as other contract law rules that is to allocate 
risk. 
It is known from the literature that because of the uncertain content of the foreseeability rule it 
is difficult to determine when a given type loss is a foreseeable one. Its reason is that the 
application of the rule depends on two questions which can be easily shaped that are the 
knowledge and the probability. The foreseeability rule is often criticized on the ground that it 
is a capable rule not only for the extension but also for the limitation of liability, dependent on 
the question what should be foreseeable? The research carried on with respect to the factual 
element of the foreseeability rule helped us to identify those questions and difficulties which 
arise during the application of the foreseeability rule, and to give the possibility at the same 
time to give answers for those questions on the basis of the critical analysis of the literature 
and the case law. As it was already referred to it is also highlighted as a benefit that the 
foreseeability rule seems to be a suitable tool to constitute case groups. The common law 
provides evidence for it with its 160-years old case law which is presented by several 
textbooks (to highlight here only the Chitty on Contract, McGregor on Damages, Benjamin on 
Sale of Goods). The young literature of the CISG shows the same. 
For the Hungarian legal practice the followings can be deducted about the operation of the 
foreseeability rule in practice. 
1) The case law of common law gives a complex picture about the foreseeability rule in 
practice. It is always referred to in common law that the usual losses are compensable, those 
are per se foreseeable damages (however, since the case of The Achilleas it no more true that 
these losses are always foreseeable), and the unusual losses are only compensable if they were 
foreseeable. Nevertheless, the case law and the literature which comments it shows that 
during the application of the foreseeability rule (or after it) often other principle or test are 
referred to for limiting contractual damages. It follows from the case law that the courts often 
tends to correct the result reached by the application of the foreseeability rule; and “more” is 
required than the foreseeability of the loss in order to held the party in breach liable for it. 
And what this “more” actually means is explained by the literature as follows: the judge asks 
either whether the party in breach tacitly undertook liability for the given loss (the assumption 
of liability) or whether for a fair decision it is reasonable to oblige the party in breach to 
compensate for the given loss.24 It is evident that these can deteriorate the essence of the 
foreseeability rule that the party in breach shall give compensation for those loss which was 
reasonably forseeable as liable to result from the breach, which was foreseeable or should 
have been foreseeable. The case law, however, shows that these corrections mentioned above 
are sometimes necessary as the foreseeability rule is not an omnipotent rule. 
2) As far as the practice of the foreseeability rule is concerned, this rule comes closer to two 
legal institution of contract law that is the interpretation of the contract and the so called 
synallagma of the contract (the question of consideration under common law). The followings 
should be mentioned. In my viewpoint it is not appropriate to consider the foreseeability rule 
as a “contract-interpretation rule”, though there are who support this view. In the failure of a 
specific contractual term which rules about contract damages, the interpretation of contract is 

                                                 
24 Robertson, Andrew: The basis of the remoteness rule in contract. 28 Legal Studies (2008) 181., Tettenborn, 
Andrew: Hadley v Baxendale Foreseeability: a Principle Beyond its Sell-by Date? 23 Journal of Contract Law 
(2007) 125-126.  
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relied on not for the determination of the presumed intention of the contracting parties with 
regard to the allocation of the risk, but for the ascertainment of the content of the contract. On 
the basis of the foreseeability rule, the judge shall look for whether it is reasonable to assume 
that the party in breach or a reasonable person in a similar position as the party in breach 
should contemplate the likely occurrence of the loss in question. However, first, the content of 
the contract should be determined before the rule of foreseeability rule is applied. By the 
application of the foreseeability rule, the question which party should bear the risk of a loss 
which was not allocated could be answered by the economic analysis of contract law with 
specification of the present models and methods. In addition, in the idea to limit 
disproportionate losses the following is present: in case of breach of contract damages are 
viewed as an obligation to pay instead of the obligation to perform, and from this it follows 
that the extent of the damages should reflect the proportion of the performance and the 
counter-performance. This proportionality is present in 351. § (3) of the Second Restatement 
of Contracts (1981)25, this section offers the discretion to the judge to limit further foreseeable 
but disproportionate losses. 
The foreseeability rule is often discussed in the literature of common law in connection with 
the concept of the fairness of the contract. The fairness of the foreseeability rule is on the one 
hand that in opposite with the principle of full compensation which is about all or nothing as 
far as damages are concerned, the foreseeability rule do not allocate the risk of the non-
performance unilaterally on the one or the other party. On the other hand, that it an open and 
normative limitation of the principle of full compensation, and therefore makes for the parties 
possible to set aside this rule if they do not want it in their contractual relationship. 26 
As it follows from the above mentioned, in Part IV of the thesis general contract law issues 
were also analysed in the context of the contractual liability law and the foreseeability rule. 
To sum up, the result of these analysis also support the view of the thesis that the features 
which are peculiar to the contractual liability and the non-contractual liability should be take 
into account in the theory of liability law and also in the practice. Namely, the contractual 
liability can not be torn away from the contract and the contractual relationship and also from 
other sanctions of the breach of contract. 
For the future Hungarian case law, the 160 years old case law of the common law on 
foreseeable losses could provide for useful guidelines, and could support to gain an 
understanding how the foreseeability works in practice. This could also help to avoid those 
developments of the rule during its application which were cul-de-sac in the common law or 
which proved to be difficulties at the beginning.  
2) When the elements of the foreseeability rule were analysed it was emphasized that 
common law only requires that the type of loss should be foreseeable, the extent or the nearby 
extent the loss not. With some uncertainties this is followed in the practice, and the question 
of the extent of the damages is usually handled as a question outside the scope of the 
foreseeability rule. If the loss is an unusual high one, the common law applies different 
methods and tools to limit contractual damages. According to Hugh Beale in such cases the 
common law courts tend to look after under what combinations of circumstances the loss was 
occurred or to consider whether the likely consequence of the occurrence of the loss was 
contemplated or to decide that it was not reasonable to assume that the party in breach 
                                                 
25 § 351 (3) „A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by 
allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice 
so requires in order to avoid disproportionate compensation.” 
26 This view is supported by: Vékás Lajos: Előreláthatósági klauzula szerződésszegésből eredő kártérítési 
igényeknél. Magyar Jog. 2002/9. 515., 521-522., Fuglinszky Ádám: Megy-e kártérítési jogunk az 
előreláthatósági klauzula által elébb?: Felróhatóság, adekvát kauzalitás és előreláthatóság a szerződésszegéssel 
okozott következménykárok kezelésében. In Acta Conventus de Iure Civilii. Tomus VII. Lectum Kiadó, Szeged, 
2007. 246-252. 
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undertook liability for the loss in question even if the not unlikely occurrence of the loss could 
be compensated. From this point of view it is also important whether the given loss is usual or 
an unusual one. The solution of the common law that only the given type of loss should be 
foreseeable is a clear rule, however, as it follows from the above mentioned, if the extent of 
the loss is an unusual high one, the courts apply “corrections”. The ministerial preamble of the 
Civil Code of 2013 – according to the mode of the CISG – answer the question what should 
be foreseeable as follows: not only the type of the loss, but also the order of the loss27. It is 
evident that the order of the loss is not equivalent with the extent of the loss; the former refers 
only to the proximate extent of the loss, which gives some guidelines and also raises questions 
at the same time (the meaning of the order of loss). It should be mentioned that in some cases 
such as in damages arose by accidents the requirement of the foreseeability of the order of the 
loss could result unjust decision. On the other hand, in the latter case the following 
uncertainty also arises (not only when only the type of the loss should be foreseeable): it 
depends on the discretion of the courts how to categorize the losses. And as it is known from 
the case law, the distinction between the type of the loss and the extent or the order of loss can 
be elusive; the extent of the loss or the order of the loss can change the type of loss.  
3) The 6:143 § (2) of the Civil Code of 2013 rules that in case of loss of profit and losses 
occurred in the other property of the aggrieved party damages may not exceed the loss which 

the party in breach foresaw or ought to have foreseen at the time of the conclusion of the 

contract as a possible consequence of the breach of contract. It is the Act which limits in case 
of loss of profit and losses occurred in the other property of the aggrieved party the damages 
for foreseeable losses. It is the ministerial preamble (page 588 point 7.c) which label the 
“losses occurred in the other property of the aggrieved party” as következménykár. Thus, the 
következménykár is a type of loss in the meaning of the Civil Code of 2013. The ministerial 
preamble determine the notion of the következménykár as follows: it is separated from the 
notion of “tapadó kár” (the loss arose in the performed obligation)28, and it is treated as a loss 
(arose as a consequence of the breach) apart from the loss of profit. This categorization has its 
relevance as the Civil Code of 2013 rules in 6:143 § (1) that the loss arose in the performed 
obligation shall be compensated, and here the foreseeability rule is not applicable. In the 
context of the notions of “tapadó kár” and “következménykár”, as far as the Hungarian law is 
concerned, it is important to rely on a practice which is detailed in the point of 4.1.2.1 of the 
thesis. The case law on defaulting performance (lack of conformity) show that a distinction is 
made between the loss in the performed obligation and the losses arose due to the lack of 
conformity in the person and the property and assets (including loss of profit) of the aggrieved 
party. The former was labelled lately as “tapadó kár”, the latter as “következménykár” both in 
the case and the literature. It seems that the Civil Code of 2013 introduced a new terminology 
and notion as far as the expression of “következménykár” is concerned, which is at the same 
time different from the practice of Civil Code of 1959 in the area of defaulting performance as 
established by the practice. 
As it was highlighted, the “következménykár” is a type of loss. The equivalent translation of 
“következménykár” is the expression consequential loss. However, consequential loss means 
several things under common law and in the contract practice. It is clear that the consequential 
loss do not have a universal notion. This notion can vary not only form legal system to legal 
system, but also it has several meanings under the common law. From the research done in 
connection with the notion and terminology of the consequential loss it is obvious that the 

                                                 
27 See: Sándor Tamás–Vékás Lajos: Nemzetközi adásvétel. A Bécsi Egyezmény kommentárja. HVG–ORAC, 
Budapest, 2005. 439.  
28 See the ministerial preamble of the Civil Code of 2013. The rules on breach of contract,. 7.c) pont 588.,. See 
also: Vékás Lajos: Elvi kérdések a Szakértői Javaslatban. Szerződésszegési kártérítési jog. In: Parerga. HVG-
ORAC, Budapest, 2008. 292-295.  
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consequential loss is an uncertain notion, sometimes it is the equivalence of the unusual 
losses, and sometime it is a type of loss (e.g. loss of profit or loss in the person and the 
property and assets of the aggrieved party). From the point of the interpretation of the 
contractual terms which exclude or limit liability for the “következménykár” or – in case of 
contract written or translated to English - the consequential loss, it is of course not unessential 
for which losses the parties actually limit or exclude their liability.  
 

3.5. The foreseeable losses and the case law 
 
The Part V of the thesis (The foreseeable losses and the case law) shows trough examples 
from the case law what type of losses are deemed to be foreseeable (and therefore to be 
compensated). I mean the cases presented here and also elsewhere in the thesis also reflect the 
viewpoint of Fuglinszky about the question of the foreseeability of losses. He thinks in this 
matter the followings can be guidelines: (i) is it a contract of generic goods or a specific good, 
(ii) what is usual and unusual in a given sector of the market and in business, (iii) which party 
is able to guard against the risk or conclude an insurance contract against the risk. 29 
The question can be asked will the foreseeability rule as a new rule and dogmatic solution 
change the court of practice? In my view, it is foreseeable that the foreseeability rule will not 
radically change the practice of the court; the cases presented in the thesis also support this. It 
is worth to mention that according to Vékás as far as the practical results are concerned, the 
“foreseeability rule and the theory of adequate causation do not differ substantially from each 

other, but its theoretical background is quite different: the former makes possible the 

normative limitation of the principle of full compensation, the latter gives an assist only for 

the artificial interruption of the causal link based on the judges discretion.” 30 As far as the 
Hungarian law and the common law are concerned, Menyhárd thinks that though the Civil 
Code of 1969 did not limit liability for foreseeable damages, the courts often come to the 
same conclusion with the help of the causation and the location of the burden of proof as 
would be in case of the application of the foreseeability rule. 31 
I agree with these views. On the basis of my research, the conclusion can be drawn that in the 
future in case of loss of profit a change presumed to be take place. The foreseeability rule, 
especially in the case of usual losses according to the practice of common law can also appear 
in the future Hungarian law practice as a legal measure which extend liability as far as the 
usual business loss of profit are concerned. It should be however emphasized that under 
common law the aggrieved party in not entitled to claim the normal profit if he did not meet 
the requirement of the duty to mitigate. 
 

3.6. The possible usage of the research 
 
As far as the foreseeability is concerned, in the future practice, it will be for the courts to 
decide in the context of the given factual background the case whether the loss was 
foreseeable by the party in breach (when and under what circumstances can a loss be 
contemplated). Because of the abstract content of the rule, guidelines can be provided for by 
the case law and the literature of other legal systems and the uniform law instruments of 
contract law. These will support and help not only courts and lawyers, but those businessmen 

                                                 
29 Fuglinszky Ádám: A szerződésszegés. In: Az új Ptk. magyarázata V/VI. Kötelmi jog. Első és Második Rész. 
(ed.: Wellmann György). HVG-ORAC, Budapest, 2013. 249-250.  
30 Vékás Lajos: Előreláthatósági klauzula szerződésszegésből eredő kártérítési igényeknél. Magyar Jog 2002./9.. 
515.  
31 Menyhárd Attila: Felelősség szerződésszegésért. Polgári Jogi Kodifikáció. 2001/3. 25-26.  
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who draft contracts. It should be emphasized that the question of the foreseeability of the loss 
will be always dependent from the content of the specific contract (together with its 
economical environment) concluded between given parties on a given market and business 
sector. 
In the last part of the thesis that is the foreseeable effect of the foreseeability rule on our 

contractual damages law I made some observation in connection for the future application of 
the foreseeability rule under the Hungarian law.  Here, only the followings are outlined. 
As far as the effect of the foreseeability rule on the rules of contract law and its dogmatic 
structured is concerned, the foreseeability can have an effect on the functioning of some legal 
institutions such as the so called merger clause and the duty to cooperate and to inform the 
other party, or it is more suitable to state that these will influence each other during their 
functioning. The usages known and applied by the parties also have significance from the 
point of the foreseeability rule. The duty to cooperate and inform the other party in connection 
of the foreseeability rule raises interesting questions. There are no such rules under the 
common law. Under the Hungarian law, the duty to cooperate and inform the other party 
belongs to one of the general principles of contract law. It will be for the theory and the 
practice to find an answer the question how the aim and the policy of the foreseeability can be 
reconciled with the principle of the duty to cooperate and inform the other party. 
As far as the future practice of the courts is concerned, it was already highlighted that the 
foreseeability rule seems to be a suitable tool to constitute case groups. These positive effects 
will appear in long run. A possibly result can also be that the case law will be more visible 
and predictable; on the basis of the opinion of the court a more safe conclusion will be given 
why the court denied or allowed the compensation of a given loss. So, the foreseeability rule 
can bring a bit different culture as far as the opinion of the court is concerned, which – at the 
same time – can also influence the culture of the so called commentary literature in Hungary. 
And finally, as far as the contract practice is concerned, the effect of the foreseeability rule 
appears (even at present) at the time of the conclusion of the contract and the due diligence 
required that time. It is expected that parties will more often agree on the damages (limited by 
type or to an amount) to be paid if the contract is breached in case of long duration contracts. 
Presumably, lawyers and businessman will be more careful about the knowledge on the basis 
of which the contracting parties conclude a contract. And his knowledge is based on the 
cognition of the facts and the circumstances, and the knowledge of the business, the usage and 
the market, and the general understanding of the market. On the basis of the research carried 
on at the beginning of the thesis with the help of the lexicology, no obvious conclusion can be 
made whether the standard of the reasonable person (also with due diligence) of the 
foreseeability rule will be a more clear in its content as far as the contractual relations are 
concerned for the legal entity and business men. Only the future practice can answer this 
question. 
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