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ABSTRACT 

The objective and purpose of this PhD is to provide an overview to the reforms 

implemented and planned in relation to the regulation of posted workers, at EU and 

national level. 

Since the last economic crisis, the conflict between national autonomy and EU intervention 

has become a popular topic in the rhetoric of EU and national political leaders alike. Free 

movement, being at once the EU’s most and least popular achievement, is at the forefront 

of this debate. The contradiction in the evaluation of the success of the EU in the 

implementation of the free movement is the best illustrated through the phenomenon of 

‘posting of workers’, which is itself a notion on the crossroad between three of the four EU 

economic freedoms: the freedom of establishment, the freedom to provide services, and the 

free movement of people. 

From the massive mediatisation of the Services Directive and the uproar following the 

Laval Quartet decisions to the open political conflicts surrounding the adoption of the 

Enforcement Directive (2014/67/EU) and the revision of the Posting of Workers Directive 

(ending with the recent adoption of the new PWD 2018/957), posting–related EU policy 

became one of the most highly politicised issues in recent European integration. Posting 

has become the symbol of the tension between East and West, between free trade and social 

protection, between employers and workers, and most of all, it has come to symbolise the 

struggle about what the EU should become: a competitive economic operator driven by the 

single market, or a supranational welfare state, promoting equal treatment and equal social 

and labour right to all the workers active on its territory?  

By issuing a series of decisions, the Court of Justice of the European Union (CJEU) took 

the reins to drive the European integration of postings, ‘bypassing’ the legislative deadlock 

created by the conflict of political interests and competences between the EU and the 

Member States with regards to the regulation of employment law. By doing so, however, 

the CJEU ignited the tensions between social and labour rights on the one hand and 

economic freedoms and competition rules on the other hand, restarting the discussions 

about a potential re-regulation of national labour laws, and the creation of a more 

homogeneous European labour law applicable to cross border employment situations. 

According to the traditional distribution of competences, Member States remain the 

guardians of EU social and labour rights in the absence of EU legislation. National labour 

law however is often deemed as constituting a restriction on the market freedoms, 

especially the freedom of establishment and the freedom to provide services, which can be 

invoked by EU companies before the national court to challenge national labour law 

measures that protect employees. The posting of workers – a form of labour mobility that is 

crucial to the functioning of the internal market of services – illustrates well the difficulties 

in harmonising the differing national labour regimes with the economic goals of the EU. 
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The thesis follows a thorough analysis of the issues that are intrinsic to the current 

regulation of postings –  i.e. the Posting of Workers Directive 96/71/EC and the 

Enforcement Directive 2014/67/EU – on the one hand, and the new Directive (EU) 

2018/957 on the other, and also highlights wider issues such as the competing interests of 

the internal market and national labour law as well as the conflicting economic and social 

policy interests. Together with the review of the future impact on the European Pillar of 

Social Rights and the EU Mobility Package proposal, this analysis will constitute the 

requisite original contribution to knowledge.  

The thesis is composed of six parts, beginning with the Introduction and ending with the 

Conclusions. The central Parts review the main challenges encountered during the 

regulation of postings in the past 20 years, as follows:  

Part 1 provides a definition of the concept of ‘posted workers’ and highlights the difference 

in the freedom of movement of posted workers and EU workers in general. This Part also 

provides a high level overview of the history of the regulation of postings at EU level, from 

the Spaak Report paving the way to the creation of the European Economic Community to 

the adoption of PWD 96/71, and the shift towards a more social Europe since the early 

2000’. Finally, this Part introduces the European Pillar of Social Rights and the principle of 

‘equal pay for equal work’, both of which have significant impact on the latest regulation of 

postings at EU level. 

Part 2 analyses the the challenges encountered during the regulation of the phenomenon of 

posting of workers, at both ‘macro’ and ‘micro’ level, shedding light upon the conflict of 

interest between the European Union and the Member States, lying in the background of 

the regulation of labour law and social matters. Namely, prior to the adoption of the Lisbon 

Treaty, the general position rejected the idea of a Europe-wide harmonisation of national 

labour law markets as a precondition for the integration of industrial markets, and focussed 

on the economic integration of Member States. Consequently, this Part 2 attempts to first 

identify the core issues and political interests that prevent a sensible reform of the posting 

regulation, and concluding with the main legislative responses adopted to this date.  

Part 3 reviews the development of the legislative landscape almost two decades after the 

adoption of the PWD 96/71 and following the extensive of judicial review of the 

requirements applicable to postings within the EU by the CJEU. From the famous Rush 

Portuguesa case to the more recent Martin Meat ruling, this Part 3 reviews the main case 

law that established the position of ‘regulator’ of the CJEU with regards to establishing the 

‘market access tests’ for postings and determining when a national legislation would 

restrict the EU economic freedoms.  

Finally, Part 4 reviews the practical difficulties encountered when enforcing the principle 

of ‘equal pay for equal work’ across the Member States, following the review of the 

judicial and legislative solutions the CJEU and the European Commission has introduced as 

an attempt to mitigate the challenges arising from the complex nature of postings. Last but 
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not least, this Chapter introduces the European Labour Authority, established as part of the 

EU Social Pillar reforms with the aim to overcome the national conflicts related to 

employment, including postings, under the supervision of an EU level body. 
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INTRODUCTION 

Europe faces a moment of transformation. The 

crisis has wiped out years of economic and 

social progress and exposed structural 

weaknesses in Europe’s economy.7 

1. Intra-EU posting: a Herculean challenge or Sisyphean task?8 

The year 2020 bears with a particular importance to European labour market integration. 

On the one hand, it marks the end of the Europe 2020 programme9, adopted by the 

European Union in the wake of the financial crisis of 2007/2008, aiming at re-establishing a 

‘smart, sustainable and inclusive’ European Union focussed on economic growth while 

promoting a tighter social and territorial cohesion. On the other hand, 2020 also coincides 

with the removal of last outstanding labour market access barriers, still in place between 

Austria and Croatia, finally allowing all EU citizens – independently from their nationality 

– to benefit from all the EU economic freedoms, including the right to free movement and 

work within the single market. Deliberately, or by coincidence, 2020 is also the planned 

implementation date of the controversial revision of the posting of workers regulation, 

introducing the principle of ‘equal pay for equal work’ not only with regards to the workers 

who accessed the labour market of another Member State out of their own initiative, but 

also for those who has been temporarily seconded by their employer, thus preserving their 

home employment relationship. 

The posting of workers is generally defined as the deployment of an economically active 

undertaking’s worker, for a limited period, to carry out their work in the territory of a 

Member State other than the State in which they normally work10. As opposed to the 

freedom of movement of people, one of the key freedoms of the European Union which 

allows EU citizens and their family members to move and reside freely within the territory 

of the EU, the legal concept of posting of workers derives from the free movement of 

services, and presupposes the establishment of an employment relationship in the home 

Member State, within the framework of which the posted worker is instructed by their 

employer to temporarily work in another Member State under the direction of their 

employer, and to provide services on their behalf. 

The regulation of postings has been the field of EU employment law which has developed 

the most dynamically in the past four decades, not only because of the amendment of 

codified law.11 From the massive mediatisation of the Services Directive and the uproar 

                                                           
7 EUROPE 2020 Strategy {COM/2010/2020 final}, p. 5. 
8 As raised also by Jorens (2019). 
9 EUROPE 2020 Strategy {COM/2010/2020 final}. 
10 Art. 2(1) of Directive 96/71/EC. 
11 Kártyás (2017a), p. 34. 
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following the Laval Quartet to the open political conflicts surrounding the adoption of the 

Enforcement Directive, the revision of the Posting of Workers Directive (or PWD 96/71) 12 

has come to symbolise the tension between the ‘established’ western Member States and 

the ‘new joiner’ Central and Eastern European Member States, between free trade and 

social protection, between employers and workers, and most of all, it became a symbol of 

the struggle about what the EU should become.13 

The posting-related EU policy became one of the most highly politicised issues in recent 

European integration, and subject of a political battlefield between advocates of ‘a free 

playing field’, arguing that making use of pay rate differences through posting of workers is 

a legitimate element of competitive advantage for service providers, and advocates of ‘a 

level playing field’, demanding full and immediate equal treatment of national and posted 

workers, to promote fair competition and decent work.14 Indeed, the picture is not entirely 

black or white: while increased labour mobility is seen by some as a solution to the 

growing divergences in Europe (a supplementary ‘adjustment channel’ exercising an 

overall positive effect on the economies of receiving countries, as the European 

Commission15 formulated it), the presence of an increasing number of EU citizens from 

other countries in national labour markets is causing more and more tensions in a number 

of Member States, often taken advantage of by populist parties and increasingly also by 

parties of the political centre.16 

The conflict of powers and interests related to postings has been pending resolution for 

almost four decades. In fact, the phenomenon of the posting of workers has been conceived 

in the 1980s to foster the creation of the single market and the full integration of the market 

of services by facilitating the provision of services through own personnel if the service 

provider was based in a Member State under transition period that has significantly lower 

wage/social security protection levels than the receiving Member State (originally, e.g. 

Portugal v France). The institution of posting however became more visible after the 2004 

Eastern enlargement and the 2007-08 financial crisis, as the appetite of the new accessing 

Member States for cross-border mobility, as well as the need for non-traditional 

employment structures in view of cutting operational costs has shed the light on the 

phenomenon of posting as a viable alternative to conventional labour mobility. Overall, 

scholars agree that the post-2004 labour mobility constitutes a historically new 

phenomenon in a number of respects, exhibiting characteristics that distinguish it from 

previous forms of mobility resulting from earlier EU enlargements.17 One of the most 

important consequences of Eastern enlargement has been the full or partial opening up of 

                                                           
12 Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning the 

posting of workers in the framework of the provision of services. OJ L 18, 21.1.1997, pp. 1–6. 
13 Arnholtz, J./Lillie, N. (tbc - 2020). 
14 Houwerzijl (2019). 
15 European Commission (2012), pp. 274-280. 
16 Galgóczi/Leschke (2015), p. 7. 
17 Galgóczi/Leschke (2012), p. 7. 
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national labour markets to citizens of the other Member States, not just within the – 

relatively homogeneous – 15 ‘old’ Member States, but for the entire EU of 25 

(subsequently, with the accession of Bulgaria, Romania and Croatia, 28 Member States, 

with Croatia still restricted in some countries).18  

As Galgóczi, Leschke and Watt outline it, the cross-border labour flows in turn formed a 

background to wider debates about appropriate labour market rues and institutions for an 

ever more integrated ‘single market’ in Europe: social conflicts at national level regarding 

the validity of national rules and practices led, at European level, to the CJEU being called 

upon to rule on the legality of existing national labour and industrial relations laws and 

practices. At the same time, national policy debates in areas such as minimum wage 

legislation were often conducted with explicit reference to the challenges of intra-European 

labour mobility. Even more broadly, such mobility interacted with economic and social 

processes and debates on subjects such as inequality, demography, unemployment and 

globalisation.19 The European Trade Union Confederation (ETUC), in its resolution 

‘Towards Free Movement of Workers in an Enlarged European Union’20, called for the 

European Commission to develop, together with other European actors, and EU-wide 

supportive legal framework with a set of minimum standards, establishment of clear 

principles of equal treatment in wages and working conditions applying to the place where 

the work is done, an obligation to respect the host country’s industrial relations system, and 

the setting up of mechanisms and instruments, including liability of principal contractors, 

for cross-border monitoring and enforcement of working conditions an labour standards.21 

The complexity of the phenomenon of postings, as well as the pertaining practical 

challenges have been broadly analysed by the academic literature over the years. 

Interestingly, but not surprisingly, a big part of the literature available in relation to the 

posting of workers is dated from or around 2004, the year of the Eastern enlargement, when 

both eastern and western scholars attempted to evaluate the impact of extending labour 

mobility to new Member States on their labour market.22 The low degree of labour 

migration following the earlier enlargements was used to predict low degrees of labour 

mobility during this enlargement as well, arguing that ‘no migratory flows are likely given 

the low geographical mobility of postcommunist populations and the growing importance 

of language barriers in the labour market’23. However, a few years after the enlargement it 

became clear that labour migration moving West exceeded the expectations: in terms of the 

migration and mobility of populations, this EU enlargement posed ‘the biggest 

                                                           
18 Galgóczi et al. (2009), p. 5. 
19 Galgóczi et al. (2009), p. 6. 
20 https://www.etuc.org/en/document/towards-free-movement-workers-enlarged-european-union 
21 ETUC Resolution (2005), para. 13. 
22 See inter alia: Barnard (1999), Favell (2014), Gellérné (2009), Gyulavári/Krémer (2004), 

Kaczmarczyk/Okólski (2005 & 2008), Kahanecz (2012), Kahanecz/Kukerova (2014), Kahanecz et al. (2014), 

Kahanecz/Zimmermann (2009), Lukács/Molnár (2014), Traser (2007), Zimmermann (2005 & 2013). 
23 Meardi (2002), p. 80. 

https://www.etuc.org/en/document/towards-free-movement-workers-enlarged-european-union
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demographic change in Europe since the devastation and flux at the end of the Second 

World War’24. 

Another bulk of literature is concentrated around the years 2008-2010, when the impact of 

the economic and financial crisis, magnified by the CJEU’s (in)famous Laval Quartet 

rulings, dominated the front page of the press and academic reviews alike. Given that two 

of the four rulings in the Laval Quartet concerned the compatibility of the Nordic wage 

setting and industrial relations systems (and especially, the ‘Swedish model’), the vast 

majority of material available was penned by Nordic authors, debating whether the CJEU 

was legitimate to determine the incompatibility of the Swedish model with the PWD 96/71 

when – at the time of Sweden’s accession to the EU in 1995 – the European institutions 

have already analysed (and approved) the compatibility of the Nordic collective 

negotiations system with the EU law.25  

Surprisingly, there is very little literature available from the Central and Eastern European 

(CEE) Member States in relation to the posting of workers, despite being the target of 

debates as the primary responsible for the ‘social dumping’ plague spreading on the 

western labour markets. The relative silence of CEE authors on the posting of workers and 

the Laval Quartet conundrum might be explained by the fact that – apart from Slovenia – 

CEE countries have the lowest trade union density and collective bargaining coverage rates 

in the EU and these are decreasing every year.26 Given their ‘low wage country’ status (as 

an example, among the new Member States, Latvian wage-earners made the least, earning 

only 8.5 % of an average Danish wage-earner; for larger countries such as Poland, Hungary 

and the Czech Republic, the numbers were 14 %, 16 % and 11.5 % respectively27), the CEE 

political rhetoric was less focussed on the issue of ‘social dumping’ and industrial relations, 

and more on preserving the national autonomy and ‘stopping Brussels’ from opening up the 

state-owned companies (and especially household public utility providers) to acquisition by 

foreign-owned market operators; from enforcing the distribution of the EU’s mandatory 

migrant quotas, and from interfering with the national labour market and public 

employment policies.28  

The perceived spike in number of postings following the 2004 Eastern enlargement, the 

financial crisis of 2007/2008 and the liberalisation of the services market in 200929 revived 

                                                           
24 Favell (2008), p. 701. 
25 See inter alia: Ahlberg et al. (2014), Arnholtz (2013), Dølvik/Visser (2009), Evju (2010a, 2010b, 2013 & 

2014), Hellstein (2007), Jacobsson (2008), Malmberg (2010 & 2016), Rönnmar (2008). 
26 Galgóczi (2017), p. 12. 
27 Arnholtz (2013), p. 9. 
28 Examples of questions raised during the 2017 Hungarian National Consultation aiming at ‘stopping 

Brussels’ (https://www.kormany.hu/download/d/1d/01000/Nemzeti%20Konzult%C3%A1ci%C3%B3.pdf). 

Similar rhetoric can be observed from the leading Polish Law and Justice Party (PiS) 

(https://www.worldpoliticsreview.com/articles/28160/why-poland-s-populist-law-and-justice-party-keeps-

winning). 
29 From the beginning, the European Commission acknowledged that there are no precise figures on the 

number of posted workers in the EU. The overall number of posted workers was estimated to be just under 1 

https://www.kormany.hu/download/d/1d/01000/Nemzeti%20Konzult%C3%A1ci%C3%B3.pdf
https://www.worldpoliticsreview.com/articles/28160/why-poland-s-populist-law-and-justice-party-keeps-winning
https://www.worldpoliticsreview.com/articles/28160/why-poland-s-populist-law-and-justice-party-keeps-winning
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the need to re-regulate/reform the requirements of provision of services through the 

deployment of own personnel (posting of workers) to avoid ‘social dumping’. Nonetheless, 

the reform of the regulation of postings at European level – from both substantive (labour 

law) and enforcement point of view – turned out to be a ‘political hornet’s nest’, given the 

complex and intertwined economic, political and EU constitutional issues it raises, shaking 

the very essence of the European Union’s structure, such as the hierarchy between the core 

EU economic freedoms (in particular, the freedom of establishment, the freedom to provide 

services, and the free movement of people), as well as the distribution of competences 

between the EU and its Member States.   

In the past years, the role and efficiency of the ‘European social model’ has being 

increasingly scrutinised30: as the transitional labour market restrictions will be lifted for all 

countries by 30 June 2020 (last one affecting Croatian nationals in Austria), new 

substantive rules on the labour law requirements for posted workers (remuneration, 

subcontractor liability) will be implemented in all Member States based on the revised 

Posting of Workers Directive (the new PWD 2018/957)31. Also, in the context of Brexit, 

the UK is reviewing how much of the European social acquis they would like to 

retain/transpose once they leave the European Union.32 

On the surface, the revision of the regulation on the posting of workers aims at 

consolidating the case law of the CJEU in the matter of postings. The new provisions 

adopted in the new PWD 2018/957 and proposed as part of the Mobility Package however 

go beyond this original scope and align some of the core labour law requirements (e.g. 

remuneration) that were not previously regulated at EU level (e.g. working & employment 

conditions, informing & consulting workers). Additionally, the recent establishment of the 

European Labour Authority (ELA) tasked to ensure that EU rules on labour mobility be 

enforced in a fair, simple and effective way will would further deepen the cooperation 

                                                                                                                                                                                 
million or about 0.4% of the EU-15 working age population in 2005, based on the number of portable A1 

(previously E101) social security coverage certificates. Despite the phenomenon being marked as being 

increasingly widespread and affecting all Member States as sending and/or as receiving countries, the 

estimated number of posted workers in the European Commission’s communications and working documents 

has not changed over the years, consistently indicating the number of postings as 0.4% of the active 

population of EU-15 sending countries and 0.7% of the active population of EU-12 sending countries. Even 

the latest figures obtained from the national authorities following the implementation of declaration 

requirements based on the Enforcement Directive can only complement the information coming from the PD 

A1 forms, given the significant variations in personal scope of the declaration systems implemented by the 

Member States. For a full analysis, see: De Wispelaere/Pacolet (2018b). 
30 See inter alia: Bercusson (2004), Darvas (2017b), Deakin/Rogowski (2011), Dhéret et al. (2013), Hartlapp 

(2014), Rogowski/Kajtár (2004), Schulz (2019), Vanderbroucke (2012), Whyman et al. (2014).   
31 Directive (EU) 2018/957 of the European Parliament and of the Council of 28 June 2018 amending 

Directive 96/71/EC concerning the posting of workers in the framework of the provision of services (Text 

with EEA relevance). OJ L 173, 9.7.2018, pp. 16–24. 
32 See inter alia: Hantrais (2017); Don’t be fooled – the EU is no defender of workers’ rights, The Guardian, 

24 October 2019 (). Responses to the article: Credit where it’s due for improving workers’ rights, The 

Guardian, 31 October 2019 (https://www.theguardian.com/politics/2019/oct/31/credit-where-its-due-for-

improving-workers-rights).  

https://www.theguardian.com/politics/2019/oct/31/credit-where-its-due-for-improving-workers-rights
https://www.theguardian.com/politics/2019/oct/31/credit-where-its-due-for-improving-workers-rights
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between Member States on labour market issues, including managing disputes about labour 

mobility arising from disparities between labour market systems.  

Is the recent reform of the posting of worker regulation the solution to Herculean challenge 

of reducing the disparities among one of the most vulnerable group of workers in the 

European Union through the creation of a uniform European labour law, or is it just another 

Sisyphean task in the never-ending process of building the European single market, 

balancing a multitude of national labour systems? 
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2. The Research Questions and Methodology 

The implementation of the Enforcement Directive 2014/67/EU33 (in force since June 2016), 

the adoption of the European Pillars of Social Rights and of the revised Posting of Workers 

Directive (EU) 2018/957 (the new PWD 2018/957) in 2017 and 2018 respectively, as well 

as the establishment of the European Labour Authority in 2019 put back the spotlight on 

the issue of the posting of workers and the Laval Quartet judgments, reopened the 

discussions about the role of the European Union and the legitimacy of an even more 

harmonised European labour law and social policy. 

a) Research questions 

The starting hypothesis of this thesis is that the phenomenon of posting of workers is not an 

isolated issue originated by the 2004 Eastern enlargement, but a complex legal challenge 

deriving primarily from the 2007/2008 financial crisis and the liberalisation of the services 

market in 2009, which – as a consequence of the diversity in labour and social security 

regulations across the EU – have given a leeway to the raise of atypical employment forms, 

including amongst others the posting of workers. The issue of social dumping is therefore 

not exclusive to the ‘new’ Member States in the CEE region, operating with low levels of 

salary and social security contributions for historical reasons, and will not be resolved by 

the simple re-definition of the ‘remuneration’ due to posted workers or the duration of 

postings.  

The increasingly visible intervention of the European Union in social matters, and 

especially in transnational employment situation raises the first question of the thesis:  

(i) How have economic and political factors affected the regulation of postings in 

the EU? 

Already prior to the introduction of the first PWD 96/71, the critics of the European 

Commission’s proposal34 raised awareness on the complex nature of the issue of posting, 

being at the cross section of the freedom to provide services and the right of free movement 

of people, representing opposite interests (economic profitability v social protection). Prior 

to the financial crisis of 2007/2008, the priorities of the European Union were clearly 

market-driven, subordinating the labour market regulations and social policies to the needs 

of fostering global competitiveness and economic growth. Since 2010, however, the EU has 

revisited its involvement in the social sphere, introducing measures supporting social 

inclusiveness, tackling regional labour employment disparities and fighting undeclared 

work, to balance the negative social consequences of the previous austerity measures.  

                                                           
33 Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 on the enforcement 

of Directive 96/71/EC concerning the posting of workers in the framework of the provision of services and 

amending Regulation (EU) No 1024/2012 on administrative cooperation through the Internal Market 

Information System (‘the IMI Regulation’) (Text with EEA relevance). OJ L 159, 28.5.2014, pp. 11–31. 
34 See inter alia the European Economic and Social Committee’s Opinion on the proposal for a Council 

Directive concerning the posting of workers in the framework of the provision of services {92/C 49/ 12}. 
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Taking into consideration that the regulation of employment matters traditionally falls 

under the shared competence of the European Union and the Member States, with certain 

areas, namely pay, the right of association, the right to strike and the right to impose lock-

outs, remain outside the competence of the EU and within the exclusive autonomy of the 

Member States, a second question needs to be analysed: 

(ii) What legal challenges have been identified in the application of the PWD 

during the past 20 years?  

The discrepancies in the regulation of the phenomenon of postings at both EU and national 

level, as well as disparities in the employment situation of posted workers compared to the 

local workforce often employed in the same or similar position led the European 

institutions to adopt, on the proposal of the European Commission, a series of new 

secondary legislation under the banner of a more ‘Social Europe’, namely: 

 Administrative requirements on postings, to guarantee the enforcement of the EU 

economic freedoms, and at the same time, of worker rights, through the 

Enforcement Directive 2014/67/EU; 

 New substantive requirements on remuneration and the extension of host country 

labour law to long-term postings through the new PWD 2018/957; 

 A new lex specialis applicable to drivers posted within the framework of 

transnational transportation operations – one of the sectors more prone to 

competitive advantage from new Member States – also forms part of the currently 

debated EU Mobility Package regulation.  

These new legislative acts and initiatives were warmly welcomed by the majority of the 

EU-15, typically by the ‘high wage’ western countries as finally implementing the principle 

of ‘equal pay for equal work’, putting an end to the crusade continued by some of the 

Member States (and especially France) against ‘social dumping’ and the unfair employment 

conditions of posted workers. Consequently, a third question is analysed: 

(iii) What responses have the EU legislator and the CJEU introduce the challenges 

in the enforcement of the PWD and ensuring the principle of ‘equal pay for 

equal work’? 

The CJEU’s main case law published in relation to the posting of workers demonstrates 

how the EU is shaping some of the most sensitive fields of national labour regulation 

through the judicial activity of the CJEU in order to avoid the legislative intervention in 

order to solve the ‘social trilemma’ and define the competence of the EU vis-à-vis Member 

States in the most sensitive issue of postings: the definition of the minimum rates of pay / 

remuneration. The impact of the CJEU’s landmark case law is clearly detectable in the final 

text of the new PWD 2018/957 adopted by the Member States. 

Due to the nature of the legislative acts and initiatives introduced at EU level, however, the 

right and obligation to implement and enforce the applicable legislations has been 
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transferred to the Member States, who have interpreted the guidelines received from the EU 

institutions in line with their own internal legislation. The discrepancies between each 

national regulation have raised several difficulties with regards to the practical enforcement 

of the principle of ‘equal pay for equal work’, leading to a fourth question to be reviewed: 

(iv) What are the challenges in implementing and enforcing the principle of ‘equal 

pay for equal work’ in the EU Member States? 

The list of control measures introduced into the Enforcement Directive was meant to codify 

the CJEU’s case law, where the CJEU has tried whether different monitoring measures 

restrict the free movement of services in a way that cannot be justified. When looking at the 

national monitoring measures introduced to guarantee the application of the PWD 96/71, 

which have been under scrutiny of the CJEU, the majority of these measures were found to 

aim primarily at protecting the national labour markets from wage competition instead of 

ensuring the ‘hard core’ employment rights guaranteed by the PWD 96/71. Although the 

implementation of the Enforcement Directive across all Member States resulted in the 

establishment of mandatory registration systems for foreign service providers/posted 

workers, these are not consistent, nor are they comparable across sectors and countries. 

While the European Commission’s primary ambition with the introduction of the 

Enforcement Directive was to remove any obstacle to the freedom to provide cross-border 

services by enforcing deregulation at national level, Member States have moved in the 

opposite direction and introduced new requirements in order to monitor and enforce the 

proper application of the PWD 96/71. The national variations in administrative 

requirements and control measures applicable to posting result in cross-borders problems 

and administrative burdens that are in fact perceived as restriction of the freedom to provide 

services. 

b) Methodology 

The thesis is based on the EU primary and secondary legislation regulating the issue of 

posting of workers, including preparatory materials and working papers issued by the 

European institutions. The thesis also analyses the case law of the CJEU relevant to the 

question of posted workers, published since the 1960s to date.  

The author also attempted to review the academic reviews and articles published in relation 

to the role and challenges related in general to labour mobility within the EU and also 

specifically to the question of posted workers and the legitimacy of a ‘Social Europe’ and 

within this, a uniform European labour law. Given the immense material published during 

the past four decades, the list of analysed literature is non-exhaustive, but includes the 

review of the most recent contributions on the issue of intra-EU posting of workers from 

the contemporary CEE, western and Nordic authors. 

The form of methodology adopted throughout is therefore doctrinal.  
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3. The Format of the PhD 

(i) Part 1: History and factors influencing the regulation of postings in the EU 

The aim of the first Part is to provide an overview of the development of the legislative 

landscape of the posting of workers at EU level, from the early regulatory attempts in the 

1950’s to the most recent legislation almost two decades after the adoption of the PWD 

96/71. 

Chapter 1 provides a definition of the concept of ‘posted workers’ and highlights the 

difference in the freedom of movement of posted workers and EU workers in general. This 

Chapter also provides a high level overview of the history of the regulation of postings at 

EU level, from the Spaak Report – paving the way to the creation of the European 

Economic Community – to the adoption of PWD 96/71.  

Chapter 2 highlights the shift in values at EU level, from the primacy of economic 

integration of Member States to the creation of a more social Europe, which can be 

observed in the various amendment of the EU Treaties since the beginning of the 2000’s. 

This Chapter also provides an introduction to some of the main legal theories that have 

influenced the interpretation of the evolution of the primary EU legislation in social affairs 

and the posting of workers.  

Finally, Chapter 3 introduces the European Pillar of Social Rights and the principle of 

‘equal pay for equal work’, both of which have significant impact on the latest regulation of 

postings at EU level. 

(ii) Part 2: Legal challenges in the regulation of postings in the EU 

The aim of the Part 2 is to provide an overview of the challenges encountered during the 

regulation of the phenomenon of posting of workers, at both ‘macro’ and ‘micro’ level, 

shedding light upon the conflict of interest between the European Union and the Member 

States, lying in the background of the regulation of labour law and social matters. 

Consequently, this Part 2 attempts to first identify the core issues and political interests that 

prevent a sensible reform of the posting regulation, and concluding with the main 

legislative responses adopted to this date.  

Chapter 1 provides an overview of the ‘macro’ level challenges in the regulation of 

postings. Starting from identifying the clash of interest and the difficulties in finding a 

balance in the distribution of competence at EU and national level in the field of labour law 

in general, this Chapter also reviews the challenges in interpreting some of the core notions 

such as ‘cross border element’ of postings or the role of public policy (ordre public), used 

on one hand by the EU institutions and on the other hand by the Member States to justify 

their regulatory competence of postings. 

Chapter 2 reviews the ‘micro’ level challenges that currently constitute an obstacle to the 

uniform regulation of the posting of workers as legal instrument across the EU, and which 
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were referred to as the justification to introduce revised legislation post PWD 96/71. The 

main ‘micro’ level challenge related to the lack of uniform definition of ‘posted workers’ 

and of ‘posting’ in general, followed by the discrepancies in the interpretation of the 

temporariness of the postings, i.e. the maximum duration allowed to service providers to 

post their workers to another Member States while fully retaining their labour and social 

security obligations in the home country. Most importantly, this Chapter reviews the 

different interpretations of ‘minimum rates of pay’ or remuneration due to the workers 

during the posting, which paved the way to the introduction of the principle of ‘equal pay 

for equal work’ to posting situations as well. 

Chapter 3 first reviews the circumstances leading to the adoption of the Enforcement 

Directive, regarded as an attempt to provide a practical response to the ‘micro’ level 

challenges described in Chapter 2. This Chapter reviews the political and legislative 

circumstances that – in parallel to the adoption and implementation of the Enforcement 

Directive – opened the possibility to further EU-level legislative intervention to harmonise 

the substantive requirements on postings, in the form of the new PWD 2018/957. Finally, 

Chapter 3 to this Part reviews the impact of the PWD 96/71 and the new PWD 2018/957 on 

the regulation of postings in the transportation sector. 

(iii) Part 3: The CJEU as the ‘regulator’ of the posting of workers in the EU 

The third Part reviews the development of the legislative landscape almost two decades 

after the adoption of the PWD 96/71 and following the extensive of judicial review of the 

requirements applicable to postings within the EU by the CJEU.  

Chapter 1 provides an overview – in chronological order – of the main case law 

establishing the jurisprudence of the CJEU in the subject of posting of workers. From the 

famous Rush Portuguesa case to the more recent Martin Meat ruling, this Chapter reviews 

the main case law that established the position of ‘regulator’ of the CJEU with regards to 

establishing the ‘market access tests’ for postings and determining when a national 

legislation would restrict the EU economic freedoms.  

Chapter 2 reviews the legislative measures introduced at EU level as a response to the case 

law of the CJEU following the adoption of the PWD 96/71, required to clarify the ‘macro’ 

level challenges identified during the practical implementation of the Directive, most 

importantly the exception of public policy (ordre public), used by the Member States to 

enforce national specific regulation susceptible to limit the freedom to provide services. 

Chapter 3 concludes with an overview of the main case law of the CJEU aiming at 

resolving the ‘micro’ level challenges identified during the practical implementation of the 

Directive, paving the way for a uniform interpretation of the ‘minimum rates of pay’ due to 

posted workers while abroad, the ‘temporariness’ of postings and the employers’ liability 

towards subcontractors and in case of temporary placement work. 
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(iv) Part 4: Enforcing the principle of ‘equal pay for equal work’ in the EU 

Following the review of the judicial and legislative solutions the CJEU and the European 

Commission has introduced as an attempt to mitigate the challenges arising from the 

complex nature of postings, Part 4 reviews the practical difficulties encountered when 

enforcing the principle of ‘equal pay for equal work’ across the Member States. 

Chapter 1 reviews the difficulties in reaching a political consensus in relation to the 

regulation of postings at EU level. The conflict of national interests – mostly dividing 

Europe into ‘high wage’ Western countries seeking protection of their labour market 

against social dumping from ‘low wage’ Eastern countries, whose economy is 

predominantly based on foreign direct investment and seeking to utilize their comparative 

advantage in terms of low salary and social security contribution levels – have led to the 

application of the Early Warning System’s ‘yellow card’ procedure in multiple instances 

during the regulation of postings.  

Chapter 2 provides an insight in the planned regulation of postings in the sector of 

international transportation sector. While this sector, with the exception of cabotage 

operation, is exempt from most of the administrative requirements related to postings, the 

new Mobility Package is planning to introduce new requirements in terms of applicable 

rules to guarantee ‘equal pay’ and fair working conditions, and new technical 

enhancements to enable the monitoring of the application of such requirements.  

Finally, Chapter 2 reviews in detail the challenges observed during the practical 

enforcement of posting regulation, especially with regards to the administrative 

requirements and control measures introduced by each Member State based on the 

Enforcement Directive. This Chapter reviews the variations and discrepancies of the 

requirements introduced across the EU, and the level of judicial intervention by the CJEU 

in attempt to introduce a uniform application of the rules in practice, concluding with the 

recommendations issued by the European Commission during the review of the 

applicability of the Enforcement Directive. Last but not least, this Chapter introduces the 

European Labour Authority, established as part of the EU Social Pillar reforms with the 

aim to overcome the national conflicts related to employment, including postings, under the 

supervision of an EU level body. 

(v) Conclusions 

The thesis considers the wider issues demonstrated by connecting the research questions 

raised to the broader picture of the EU, thus coming full circle and reflecting on the primary 

motivation of the thesis.  
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PART 1: HISTORY AND FACTORS INFLUENCING THE REGULATION OF POSTINGS IN THE 

EU 

The European Union is based on the economic freedoms (that is: the free movement of 

goods, services, capital and people) and a system to prevent distorted competition. 

Originally, social harmonisation was not part of the European project: social policy, 

including employment laws, gradually expanded in the post-war period. Social policy and 

the evolving national welfare states became symbols of national sovereignty; they helped to 

legitimize the state in the eyes of its (national) citizens.35 Traditionally, social policy has 

been an area where Member States retained their autonomy to regulate employment 

relations, the protection of their current, future and retired workers, applying their own 

national rules to all those who work in the territory of the Member State, regardless of their 

nationality (lex loci laboris). Recently, however, the pursuit of ‘Europeanisation’ has 

reached this field as well, with a clear ‘top-down’ perspective originating domestic changes 

based on EU sources.36  

The phenomenon of posting of workers has become increasingly visible in the wake of the 

2008 financial crisis, when both universally applicable collective agreements and 

general/sectoral collective bargaining systems have been progressively dismantled across a 

number of Member States as a direct consequence of austerity policies.37 In the absence of 

collective agreements which comply with the requirements of the PWD 96/71, posted 

workers are only entitled to whatever statutory minimum wage that there might be in the 

receiving country.38  

To promote the cross-border provision of services in a climate of fair competition and 

balancing the economic interests of sending and receiving Member States, while at the 

same time guaranteeing respect for the rights of workers in transnational posting situations, 

the PWD 96/71 introduced a ‘nucleus of mandatory rules’ – including the provisions 

regulating maximum work periods and minimum rest periods, minimum paid annual 

holidays, and most importantly, the minimum rates of pay – subject to the host Member 

State’s employment law in case these are more favourable than the ones applicable to the 

original (home) employment relationship. 

Although the primary objective of the PWD 96/71 is not the harmonisation of employment 

law at EU level, but the promotion of the transnational provision of services, and in 

general, the undisturbed implementation of the four EU economic freedoms39, the case law 

of the CJEU interpreting the provisions of the PWD 96/71, as well as the recently adopted 

                                                           
35 Barnard (2008), p. 2. 
36 Zahn (2017), p. 3. 
37 The effect of the crisis on national labour law systems is explained by the ETUI in individual country 

reports here: https://www.etui.org/Publications2/Working-Papers/The-crisis-and-national-labour-law-reforms-

a-mapping-exercise. See also: Koukiadaki et al. (2016). 
38 Zahn (2016) p. 8. 
39 Recital 5 of the PWD 96/71. 
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PWD 2018/95740 amending the PWD 96/71 – especially in relation to the interpretation of 

the notion of ‘minimum rates of pay’ – seems to be influencing more and more the 

provisions of national employment law, especially in situations where social rights of 

workers are in conflict with the EU economic freedoms.  

Recent case law has also been targeting the administrative requirements and control 

measures adopted by the host Member States in relation to transnational postings – in line 

with the objective of the Enforcement Directive41 to ensure effective monitoring of 

compliance with the obligations set out in the PWD 96/71 – to guarantee that the measures 

introduced at national level were not put in place to protect the labour market in violation 

of the EU laws, hindering the application of the EU economic freedoms. 

To this extent, this Part 1 provides a review of the historic background – from the 

foundation of the European Communities until today’s most recent reforms – of the 

regulation of the posting of workers in the European Union. 

1. Posting of workers: historic review of the legislative process 

The new flexible and/or atypical employment methods of the 21st century affect the 

personal scope of labour law, i.e. who is entitled for the protection granted to the employee 

and who is excluded. The regulation of employment contract develops in parallel with the 

expansion of personal scope in Europe, showing a great variety: the legislation, judicial 

practice, legal practice and the collective bargaining influence the expansion of protection 

under labour law.42 

As outlined by Kountouris, traditionally, the letter of the European labour law has either 

shied away from defining the personal scope of application of its provisions or expressly 

reserved that task to domestic legal systems.43 The Treaty of Rome, for instance, referred to 

the term ‘worker’ in a number of provisions, most famously in those introducing the 

principle of ‘equal pay for equal work’44and those guaranteeing the ‘freedom of movement 

for workers’,45 but without offering any explicit indication in respect of its meaning. Other 

provisions, for instance those contained in the core body of secondary instruments 

regulating working conditions, appear to reserve the role of defining terms such as 

                                                           
40 Directive (EU) 2018/957 of the European Parliament and of the Council of 28 June 2018 amending 

Directive 96/71/EC concerning the posting of workers in the framework of the provision of services (Text 

with EEA relevance). OJ L 173, 9.7.2018, pp. 16–24. 
41 Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 on the enforcement 

of Directive 96/71/EC concerning the posting of workers in the framework of the provision of services and 

amending Regulation (EU) No 1024/2012 on administrative cooperation through the Internal Market 

Information System (‘the IMI Regulation’) (Text with EEA relevance). OJ L 159, 28.5.2014, pp. 11–31. 
42 Jakab (2016), p. 1003. 
43 Kountouris (2017), p. 192. 
44 Article 119 of the original EEC Treaty 
45 Article 48 of the original EEC Treaty. 
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‘employee’ or ‘contract of employment or employment relationship’ exclusively to national 

law.46  

An example of this second approach can be found in the PWD 96/71: in its Article 2 

‘posted worker’ is defined ‘a worker who, for a limited period, carries out his/her work in 

the territory of a Member State other than the State in which he/she normally works’47, 

while the definition of a ‘worker’ is ‘that which applies in the law of the Member State to 

whose territory the worker is posted’48. The Directive itself however does not provide a 

clear definition of ‘posted worker’ or ‘worker’, but only refers back to the national 

legislation to provide interpretation.  

The parties involved in the posting of workers within the framework of the provision of 

services are, at first glance, easy to determine: the worker itself, the worker’s employer 

(who is in fact the service provider), and the recipient of the services in the host Member 

State. Nevertheless, to understand who is entitled to (indirectly) benefit of the protection 

and benefits under the directive, it is worth dismantling the definition of ‘posted worker’ 

into the following parts: a) who can be considered a posted worker; and b) what can be 

considered as transnational provision of services. The actual definition of who is in fact 

pertaining to each group of participants, given the specific terminology used in the EU 

legislation, as well as the inconsistencies in interpretation of this terminology by the 

Member States, requires an in-depth analysis of the EU legislation applicable. 

Issues of consistent implementation of the EU social policy and balancing the distribution 

of competences aside, the precise definition of the core concepts of posting of workers is 

also fundamentally important in terms of the nature of European labour law and its 

relationship with other areas of EU law and with domestic labour law systems.49 As 

highlighted by a number of academic writers and stakeholders50
, the PWD 96/71 contains 

various legal loopholes that makes its uniform application difficult. As a consequence of 

the lack of clear definition of the key institutions regulated by the Directive (namely: the 

concept of posted worker, the temporariness of postings and the definition of minimum 

rates of pay) and the referrals to the national law originated a ‘patchwork environment’ of 

28 different interpretations and regulatory systems, often conflicting with each other and – 

as determined by the CJEU in the key cases on posting of workers – with the primary EU 

law as well. 

                                                           
46 Kountouris (2017), p. 193. 
47 Article 2(1) of PWD 96/71. 
48 Article 2(2) of PWD 96/71. 
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1.1. Defining ‘posted workers’ in the EU 

The lack of clear definition of ‘worker’ is not a peculiarity of the PWD 96/71 and the 

Enforcement Directive: as pointed out by Paanetoja in her work, the term is not defined in 

Article 45 TFEU, nor are any definitions to be found in the treaties preceding it51; 

moreover, this term is used alternately with the term ‘employee’ in the most recent pieces 

of EU legislation52. Gyulavári also agrees that the rather wide, functional Community law 

concept of worker was created by case law, and it was originally tailored for free movement 

situations. This Community definition was later utilised, further improved and also 

expanded by the CJEU case law on equal treatment.53 

The term ‘worker’ has been subject to the interpretation by the CJEU on several 

occasions54, and defined primarily in base of the criteria qualifying ‘work’ activity. In the 

landmark case Lawrie-Blum (66/85), the CJEU has held that ‘[s]ince freedom of movement 

for workers constitutes one of the fundamental principles of the Community, the term 

“worker” in Article 48 may not be interpreted differently according to the law of each 

Member State but has a Community meaning. Since it defines the scope of that fundamental 

freedom, the Community concept of a “worker” must be interpreted broadly.55 That 

concept must be defined in accordance with objective criteria which distinguish the 

employment relationship by reference to the rights and duties of the persons concerned. 

The essential feature of an employment relationship, however, is that for a certain period of 

time a person performs services for and under the direction of another person in return for 

which he receives remuneration56.’ 

Based on the previous jurisprudence, therefore, the main criteria, therefore, to be qualified 

as ‘worker’ – and therefore as ‘posted worker’ – appears to be:  

i. to hold a subordinate relationship to the employer; 

ii. to be subject of the right of the employer to exercise the power of direction and 

control; 

iii. to perform certain activities/services for the benefit of the employer; 

iv. to receive remuneration from the employer for the activities/services provided on 

the employer's benefit. 

Although, as regards labour law, the European Union’s role is restricted to complementing 

policy initiatives taken by individual EU countries by setting minimum standards, the 

CJEU’s intention has been to provide a uniform definition not only with regard to primary 

                                                           
51 Paanetoja (2015), p. 26. 
52 Paanetoja (2015), p. 28. 
53 Gyulavári (2014), p. 269. 
54 See amongst others: judgments C-139/85, Kempf [1986] ECR 01741; C-444/93, Megner and Scheffel 
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law but also in the field of secondary law. As indicated by the European Commission's 

Green Paper on the modernisation of labour law, outside of the specific context of freedom 

of movement of workers, most European labour law legislation leaves the definition of 

‘worker’ to the Member States, with each Member State having national traditions that are 

very different when it comes to the formulation and implementation of labour law and 

policy57. This is also the case with those directives that refer explicitly to a national 

understanding.58  

In the context of the Temporary Agency Work Directive59 the CJEU argued as follows:  

‘To restrict the concept of “worker” as referred to in Directive 2008/104 to persons falling 

within the scope of that concept under national law (…) is liable to jeopardise the 

attainment of those objectives and, therefore, to undermine the effectiveness of that 

directive by inordinately and unjustifiably restricting the scope of that directive.’60  

Accordingly, as later reiterated in the Ruhrlandklinik judgment61, it is very likely that the 

CJEU does not intend to limit the freedom of Member States to define the concept of 

‘worker’ at national level but mainly seeks to avoid a situation where Member States 

exclude at their discretion certain categories of persons from the benefit of the protection 

intended by the directive concerned, even though the relationship between those persons 

and their contractual partners is not substantially different to the relationship between 

employees having the status of workers under national law and their employer.62  

A characteristic of ‘posted workers’ – as opposed to the ‘workers’ defined in Article 48 of 

the TFEU – is that they are can qualify as such only if they are linked to undertakings 

providing cross-border services under one of the following scenarios: 

a) under a contract concluded between the undertaking making the posting and the 

party for whom the services are intended, operating in that Member State 

(secondments to external clients); or 

b) to an establishment or to an undertaking owned by the group in the territory of a 

Member State (intra-corporate transfers); or 

c) under a contract concluded between a temporary employment undertaking or 

placement agency and a user undertaking established or operating in the territory of 

a Member State (hiring-out of labour). 

                                                           
57 European Commission Green Paper: Modernising labour law to meet the challenges of the 21st century 

{COM(2006) 708 final}, p. 5. 
58 Risak/Dullinger (2018), p. 7. 
59 Directive 2008/104/EC of the European Parliament and of the Council of 19 November 2008 on temporary 

agency work. OJ L 327, 5.12.2008, pp. 9–14. 
60 Genc, C-14/09, para. 27; C-432/14, O v Bio Philippe Auguste SARL [2015], EU:C:2015:643, para. 25. 
61 Case C-216/15, Ruhrlandklinik [2016], EU:C:2016:883, para. 37. 
62 Risak/Dullinger (2018), p. 41. 
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In all above instances, to qualify as ‘posted worker’ and to benefit of the minimum 

protection afforded to him/her by the mandatory rules of the law of the Member State 

within whose territory the worker is temporarily posted, the worker needs to: 

i. maintain an employment relationship with the undertaking / temporary employment 

undertaking or placement agency during the period of posting; 

ii. being posted to the territory of a Member State on the employing undertaking’s 

account and under their direction, in the framework of the transnational provision of 

services; 

iii. for a limited period, carries out his/her work in the territory of a Member State other 

than the State in which he/she normally works; 

iv. qualify as ‘worker’ in the host Member State where the posting is directed. 

The reasoning followed with regard to posted workers also applies to trainees, since their 

training period is completed under the conditions of a genuine and effective activity as an 

employee63, and therefore should fall under the category of workers despite their low level 

of experience. 

 In Michael Dobersberger64, Advocate General Szpunar recalls that the terms: ‘under a 

contract concluded between the undertaking making the posting and the party for whom the 

services are intended’, do not necessary imply a direct contract. In regard to the terms 

‘provided there is an employment relationship between the undertaking making the posting 

and the worker during the period of posting’, the AG suggests the following interpretation:  

‘Considering the content and purpose of Directive 96/71, it is irrelevant to the exercise of 

the freedom to provide services whether an undertaking established in one Member State 

itself posts workers to another Member State, or whether this is done indirectly by 

transferring them to another undertaking’.65 

More recently, the European Pillar of Social Rights captured the anxiety over the future of 

work in a more explicit fashion than previous law and policy interventions, calling into 

question the adequacy of the existing directives.66 Its Preamble, it states that ‘where a 

principle refers to workers, it concerns all persons in employment, regardless of their 

employment status, modality and duration’.67  

1.2. Posted workers and the free movement of people 

The principle of the free movement of persons within the EU is one of the key pillars of the 

European Union, together with the free movement of goods, services and capital. 

                                                           
63 See, to that effect, judgments in case C-66/85Lawrie-Blum [1986] ECR 02121, para. 22; C-3/90 Bernini 

[1992] ECR I-01071, paras. 14 and 15, and C‑315/13 De Clerq [2014] ECLI:EU:C:2014:2408, para. 36. 
64 Case C-16/18, Michael Dobersberger [2019], ECLI:EU:C: 2019:638. 
65 Opinion of AG Szpunar delivered in the Michael Dobersberger case, C-16/18, para 82. 
66 Bell (2018), p. 20. 
67 Recital 15, European Pillar of Social Rights. 
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Already the first Treaty of Paris68, establishing the European Coal and Steel Community 

(ECSC) in 1952, included provisions allowing the free movement of workers engaged in 

the coal and steel industry, provided they were nationals of the signatory countries (France, 

Italy, the Federal Republic of Germany, Luxembourg and the Netherlands). The Euratom 

Treaty69, signed in 1957, extended this freedom to workers in the atomic energy industry.70 

The freedom of movement was extended to all persons (not only to workers) by the Treaty 

of Rome71 which, in order to obtain the Member States’ economic and social development, 

set as a goal the establishment of an area of freedom, security and justice without internal 

frontiers, in which the free movement of persons is ensured in conjunction with appropriate 

measures with respect to external border controls.72 The acquis on free movement for 

workers – outlined in Title IV of the TFEU73 - enables EU citizens and their family 

members to work freely and on the basis of equal treatment in another Member State. EU 

rules aim at facilitating free movement by abolishing legal and institutional obstacles 

between Member States.74 

According to Article 45 TFEU (Article 39 TEC): 

‘1. Freedom of movement for workers shall be secured within the Union. 

2. Such freedom of movement shall entail the abolition of any discrimination based on 

nationality between workers of the Member States as regards employment, remuneration 

and other conditions of work and employment. 

3. It shall entail the right, subject to limitations justified on grounds of public policy, 

public security or public health: 

(a) to accept offers of employment actually made; 

(b) to move freely within the territory of Member States for this purpose; 

(c) to stay in a Member State for the purpose of employment in accordance with the 

provisions governing the employment of nationals of that State laid down by law, 

regulation or administrative action; 

(d) to remain in the territory of a Member State after having been employed in that 

State, subject to conditions which shall be embodied in regulations to be drawn up by 

the Commission.’ 

                                                           
68 Treaty establishing the European Coal and Steel Community and Annexes I-III; Paris, 18 April 1951 (no 

longer in force). 
69 Treaty establishing the European Atomic Energy Community; OJ C 327, 26.10.2012, p. 1–107.   
70 Gellérné (2009), p. 8. 
71 Consolidated version of the Treaty on European Union (TEU), OJ C 326, 26.10.2012, p. 13–390. 
72 Article 3 (2) TEU. 
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26.10.2012, p. 47–390. 
74 Gellérné (2018b), p. 4. 
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Despite the above regulation governing transnational labour mobility in general, posted 

workers’ regulation is based on a different legal basis, namely Article 56 TFEU (ex Article 

59 TEEC, Article 49 TEC) on the provision of services.75 The choice of the legal basis was 

justified by the fact that they provide for ‘the coordination of the provisions laid down by 

law, regulation or administrative action in Member States concerning the taking-up and 

pursuit of activities as self-employed persons’ or as companies or firms formed in 

accordance with the law of a Member State and having their registered office, central 

administration or principal place of business within the European Union. In effect, the 

activities of the undertakings concerned consist of the provision of services, within the 

meaning of Article 56 TFEU.76  

To distinguish between movement of migrant workers under Article 45 TFEU and the 

movement of posted workers under Article 56 TFEU, the CJEU developed the so-called 

‘labour market access test’. Other criteria that can be used to distinguish between the two 

regimes for workers’ mobility can be found in the notions of what is temporary and what is 

habitual in the context of the PWD 96/71 and the Rome I Regulation.77  

The decision on the legal basis of the PWD 96/71 had historical reasons as well. Member 

States debated the issue (in general, regarding labour and social policies) already at the time 

of the adoption of the Maastricht Treaty, when the providing for high level of employment 

and social protection officially appeared for the first time among the competences of the 

European Union. Namely, with the United Kingdom opting out of the agreement on social 

policy (Protocol 14 to the Maastricht Treaty), the EU policymakers had to find a legal basis 

for the regulation of labour/social matters, e.g. health and safety of workers, that allows 

decision to be made with qualified majority voting.78 

Additionally, at the time of the 2004 Eastern enlargement, when the principle of free 

movement of workers from the new accessing Member States was restricted by transitional 

measures in most of the ‘old’ Member States, EU8/EU2 workers often seem to have opted 

for ‘diversification strategies’, making use of alternative legal routes, namely as posted 

workers or (bogus) self-employed, as these routes were not restricted (apart from Austria 

and Germany).79 

Based on this law - and the subsequent legislation - posted workers gained their right of 

free movement within the EU on the grounds of being linked to an undertaking enjoying 

the right to provide certain services in other Member States (and therefore under Art. 56 of 

the Treaty on the Functioning of the European Union), as opposed to enjoying their right of 

                                                           
75 This legal ground however cannot be traced directly from the text of Article 56 TFEU but originates in the 

case law of the Court of Justice of the EU. See: Houwerzijl (2014) p. 95. 
76 COM(91) 230 final, p. 16. 
77 Houwerzijl (2014) pp. 95-96. 
78 Hungler (2018), p. 39. 
79 See the comparative study on the legal aspects of the posting of workers, conducted by van 

Hoek/Houwerzijl (2011). 
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free movement, settlement and employment across the EU citizenship on the grounds of 

their EU citizenship, under Art. 45 of the Treaty on the Functioning of the European 

Union.80 Posted workers are therefore a distinct category, different from the ‘EU workers’, 

and enjoying limited rights and benefits as opposed to the workers who engage in cross-

border employment activities in base of their rights conferred by EU citizenship. 

1.3. Early regulatory attempts: from the creation of the single market to the adoption 

of the PWD 96/71 

Since the early days, the European legislator only had limited regulatory competences in 

social policy. Although the creation of a uniform European social policy was discussed 

already during the negotiations leading to the adoption of the Rome Treaty in 1957, the 

Spaak Report81, paving the way to the creation of the European Economic Community, 

rejected the idea of a Europe-wide harmonisation of national labour law markets as a 

precondition for the integration of industrial markets, as the convergence of the national 

social systems and salary levels, as well as the involvement of the social parties would 

derive organically from the progressive creation of the EU single market.82 

As Gyulavári notes in his review of the historical background of the EU social policy 

regulation83, the deeper harmonisation of the social security systems was especially 

demanded by France, as they were concerned that the differences in national social regimes 

across Europe would distort the intra-Community competition between Member States (and 

especially, due to the high social charges applied in France, they feared a loss of 

competitiveness on their side). On the other hand, Germany opposed the idea of the 

harmonisation of social rights as in their view – supported by the majority of the Founding 

States – the level of social contributions and salaries/wages should be purely determined by 

the market, without any intervention at Community level. As Gyulavári points out, the 

regulation of social matters raises various political, economic and legal issues, e.g.: who 

would finance a single European social security system when neither the national budgets 

not the EU budget is able to cover the related cost? Can the EU institutions, already 

struggling with democratic deficit, be appointed as the sole regulators of social security 

benefits when this issue represents one of the most important matter of domestic politics?84   

While at the national level, economic policy and social protection policy have the same 

constitutional status and can be balanced by political consensus, at European level there has 
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been an uneasy compromise between Union law and the law of Member States in the socio-

economic field. 85  

The period from the late 1950s to the early 1970s saw strong economic growth in most of 

the EU. However, intra-EU labour mobility remained quite low; the often forgotten 

Regulations (EEC) 15/61 (1961) and 38/64 (1964) attempted to lay down the foundations 

of intra-Community labour mobility authorisation system in case there were no workers 

available in a Member State’s national labour market86. The subsequent Regulation (EEC) 

1612/6887 was the first piece of Community-level legislation that established that the 

freedom of movement within the Community actually constitutes a fundamental right of 

workers and their families88, and with it, recognised the problematics of the choice of law 

in situations of ‘intra-Community employment relationships’. In 1974, the first Social 

Action Programme89 was adopted, in order to allow Member States to regulate social 

matters beyond the limits set by the Treaties of Rome: with the Social Action Programme, 

the European Communities were able to break free from the initial consideration that the 

Community level social policy should be linked to the free movement of workforce, and 

start creating independent legislation introducing substantial obligations, rather than 

conflict of law norms fostering the free movement of people.90 

As a result, any actual harmonisation in labour law and social policy has been limited to the 

restructuring Directive of the 1970s91, and several directives on the subjects limited to 

equal treatment, health and safety in the workplace, transparent working conditions, and 

consultation rights. For all other topics, Member States remain responsible for safeguarding 

appropriate levels of employment protection.92  

The first provisions of ‘Community labour law’ covered the key areas of the free 

movement of labour, social security and equal pay for women. These were included into 

the Treaty of Rome – in Article 48 (now Article 39), Article 118 (now Article 137), Article 

119 (now Article 141) respectively93 – following the Ohlin Report of 195694. In fact, 

increasingly, the absence of labour rights was seen as inadequate given the capacity for a 
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‘race to the bottom’ in international trade if corporations can shift jobs and production to 

countries with low wages.95 

Originally, the Ohlin Report of dealt in particular with the following four problems96:  

1. the question whether international differences in labour costs, and especially in 

social charges, do or do not constitute an obstacle to the establishment of freer 

international markets;  

2. the need for policies designed to reduce to a minimum the hardships which closer 

economic co-operation may involve for persons engaged in particular industries;  

3. the question whether, if a freer international market were established, it might be 

necessary for the countries of Europe to shape and carry out their social policies 

with a greater degree of international consultation and co-operation than at present; 

and  

4. the social problems connected with freer international movement of labour.  

Ironically, the Ohlin Report that instilled the first ‘Community labour law’ provisions also 

concluded in line with the 1956 Spaak Report on the General Common Market that the 

Common Market did not require a harmonised level of labour standards, as social dumping 

was said to occur only if a member state artificially keeps low its social costs to improve its 

competitiveness.97 As a consequence, States with a higher levels of social protection and 

higher wages should not fear competition from low cost countries.  

The choice to preserve Member States’ full regulatory autonomy in the field of labour law 

was justified on economic grounds (considering that the differences in the levels of 

protection among Member States essentially reflected the respective productivity 

differentials), as much as on political grounds (given that those different legal and 

socio‐political traditions are tightly intertwined with the history of the trade union 

movement of each country and, essentially, with the different welfare state constellations 

embedded in national democratic political systems).98  

One of the theories most characteristic of the early regulatory attempts is Sharpf’s argument 

referring to the ‘decoupling of the economic and social sphere’99 as a characteristic of the 

European project, where economic values were extensively regulated by the four market 

freedoms, and the principal responsibility for making labour law rules remains with the 

Member States100. The prospect of economic integration was intended as a means of 

ensuring lasting peace and economic well-being.101 The decision to decouple the economic 
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and social sphere went against the footprint of the German concept of ‘social market 

economy’ (soziale Marktwirtschaft)102 as well as Polanyi’s theory on ‘socially embedded 

markets’103, both gaining popularity in the post-war Europe. This ‘decoupling’ does not 

mean however, that the EU did not keep in mind the social values surrounding 

employment: already in case Defrenne II104 the CJEU invoked recital 3 of the EC Treaty 

Preamble to justify the social objective of Article 119 TEC establishing the principle of 

equal payment.105 

In practice, it has been difficult to adopt regulation due to the diversity of national welfare 

systems.106 In Scharpf’s words, following its first enlargement in the 1970s, the European 

Community included countries belonging to each of ‘three worlds of welfare capitalism’, 

with Denmark representing the ‘Scandinavian’ model, Britain and Ireland the ‘Anglo-

Saxon’ type, while the original six conformed to the ‘Continental’ pattern. The southern 

enlargement in the 1980s and northern enlargement in the 1990s increased and solidified 

this heterogeneity, making Europe’s ‘social deficit’ more apparent. These groups of 

countries differ not only in their average levels of total taxation and social spending, but 

also in the relative weights of various taxes and social security contributions on the revenue 

side, and of social transfers and social services on the expenditure side.107 

 

2. New social values in a competitive market  

The tension between the longstanding, and therefore deeper economic integration and the 

relatively recent social integration materialises mainly in the clash between the four Treaty 

freedoms (and especially the freedom of establishment/provision of services) and national 

labour law in the jurisdiction of the CJEU. The EU law, established by Treaties, case law 

and EU legislation, is frequently experienced as a barrier in attempts to ensure respect for 

and promotion of national social and labour rights. This is felt in particular around posted 

workers.108  

2.1. The 2000’s: shifting values from economy to social protection 

The 1980s and early 1990s did see a renewed push for greater market integration, launched 

under the umbrella of the ‘single market’, however, the focus was very much on product 
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markets.109 In the 1980s, the European Communities witnessed the accession several new 

Member States with lower economic status (1981: Greece; 1986: Spain and Portugal), as 

well as the start of negotiation of future membership of applicant countries of Central and 

Eastern Europe in their preparations for joining the European Union (1989: launching the 

PHARE Programme to assist Poland and Hungary), becoming confronted to the issues of 

subcontracting and posting in relation to the process of liberalising the rules for public 

procurement and thus the opening of the Communities’ labour market to lower paid 

workers. The judgment made in Rush Portuguesa110 case was one of the first to recognise 

the existence of a conflict of interest between ‘high wage’ and ‘low wage’ Member States 

in the field of transnational provision of services and cross-border movement of workers. 

As a response to this new phenomenon, the European Communities adopted a new 

legislation, namely the PWD 96/71, with the intent to promote ‘the transnational provision 

of services [...] in a climate of fair competition and measures guaranteeing respect for the 

rights of workers’.111 

The founders, policy makers and academia have traditionally imagined the single European 

Labour Market as the exclusive arena of the free movement of workers, i.e. permanent‐type 

mobility across the national labour markets.112 The European Commission’s early attempts 

to commit Member States to a set of social policy and labour law objectives to alleviate the 

social consequences of the creation of the Single European Market, such as the Community 

Charter of Fundamental Rights of Workers adopted as part of the European Commission’s 

Social Action Plan in 1989113, focussed on the free movement of (independent) workers 

and laid down the major principles on which the European labour law model is based. The 

free movement of services was not included into this original framework, as it was not 

considered as an equal factor in the construction of a single European Labour Market.114 

The improvement of the employment situation as an element of the economic 

competitiveness gained momentum following the Essen European Council of 1994, ahead 

of the ratification of the results of the Uruguay Round of the General Agreement on Tariffs 

and Trade (GATT), which entered into force on 1 January 1995.115 

The Maastricht Treaty also took the necessary steps to create a more social Europe as a 

complementary of a deeper economic integration, by introducing social regulatory 
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competences alongside a mechanism for European social dialogue (now Articles 153-155 

TFEU).116 At the EU level, social policy remained an area of shared competence between 

the EU and the Member States (Article 4(2) b) TFEU), in order to attain the objective of 

promoting employment, improved living and working conditions, so as to make possible 

their harmonisation while the improvement is being maintained, proper social protection, 

dialogue between management and labour, the development of human resources with a 

view to lasting high employment and the combating of exclusion (Article 151 TFEU). With 

a view to achieving these objectives, the European Union has the authority to support and 

complement the activities of the Member States in the following fields amongst others: 

‘(a) improvement in particular of the working environment to protect workers' health 

and safety; 

(b) working conditions; 

(c) social security and social protection of workers; 

(d) protection of workers where their employment contract is terminated; 

(e) the information and consultation of workers; 

(f) representation and collective defence of the interests of workers and employers.’117 

Although pertaining to the share competences, any EU legislation around the social support 

of workers, employees’ protection against dismissal, information and consultation of 

workers, collective representation and defence of workers and employers’ interests, 

requires unanimity in the Council (Article 153(2) TFEU). Certain areas of employment 

law, namely pay, the right of association, the right to strike and the right to impose lock-

outs, remain outside the competence of the EU and within the autonomy of the Member 

States (Article 153(5) TFEU).  

The original European Employment Strategy (EES), introduced by the Treaty of 

Amsterdam in 1997, was built around the findings of the European Commission’s White 

Papers on Growth, Competitiveness, Employment (1993)118, and European Social Policy 

(1994)119, as well as the five key objectives confirmed during the Essen Council (‘the Essen 

Strategy’)120: 

1. development of resources through vocational training; 

2. promotion of productive investment through moderate wage policies; 

3. improvement of the efficiency of labour market institutions; 

4. identification of new sources of jobs through local initiatives; 

                                                           
116 This was first accomplished through a social protocol (with the UK opting out) and incorporated later on in 

the Treaty itself (Treaty of Amsterdam). 
117 Article 153(1) TFEU. 
118 EC White Paper on Growth, Competitiveness, Employment {COM(1993) 700 final}. 
119 EC White Paper on European Social Policy – A way forward for the Union {COM(94) 333 final}. 
120 Velluti (2010), p. 113. 



39 

 

5. promotion of access to the world of work for specific target groups (young people, 

long-term unemployed, women). 

Both the EC White Paper and the Essen Strategy main focus was the improvement of the 

EU’s global economic competitiveness in the long-term, by removing the obstacles to the 

recruitment of job-seekers and of new entrants to the labour market, including measures 

such as the introduction of more flexibility to the organisation of work, better distributing 

working time, eliminating obstacles to mobility, whether sectoral, geographical or in-house, 

and overall, reducing labour costs by encouraging the recruitment of young people. the 

progress towards full employment by the reduction of unemployment through job creation, 

as well as the reduction of statutory charges on labour (taxes and social security 

contributions of employers and employees) were therefore proclaimed as the central 

priorities of the EU’s social policy for the 21st century121, and made way to the numerous 

EU secondary legislation covering almost all aspects of employment law122. 

Fitzpatrick’s ‘socio-economic pyramid theory’ conveys a good visual interpretation of the 

hierarchy between the primary EU legislation – the Treaties – and the secondary legislation 

(in this case, the directives issued in the field of social policy).  

According to Fitzpatrick123, in the European economic constitution, the fundamental market 

freedoms constitute the top substantive layer, aiming at the creation of an undistorted 

internal market. The fundamental market freedoms are followed by essential ancillary 

policies such as agricultural and transport policy or the Economic and Monetary Union, 

vital to the ultimate achievement of an undistorted internal market. Only after these core 

principles have been stated is attention ‘diverted’ to secondary, ‘middle layer’ issues such 

as social policy. Tertiary policies (such as economic and social cohesion, R&D, education, 

vocational training and youth), falling largely out of any harmonisation, have not 

challenged the economic core of the pyramid itself.  

                                                           
121 EC White Paper on Growth, Competitiveness, Employment (1993), pp. 140-158. 
122 To name a few: Directive 89/391/EEC of the Council of 12 June 1989 on the introduction of measures to 

encourage improvements in the safety and health of workers at work, [1989] OJ L183/1.; Directive 

91/533/EEC of the Council of 14 October 1991 on an employer’s obligation to inform employees of the 

conditions applicable to the contract or employment relationship, [1991] OJ L288/32-35.; Directive 

92/85/EEC of the Council of 19 October 1992 on the introduction of measures to encourage improvements in 

the safety and health at work of pregnant workers and workers who have recently given birth or are 

breastfeeding (tenth individual Directive within the meaning of Article 16(1) of Directive 89/391/EEC), 

[1992] OJ L348/1.; Directive 93/104/EC of the Council of 23 November 1993 concerning certain aspects of 

the organization of working time, [1993] OJ L307/18.; Directive 94/45/EC of the Council of 22 September 

1994 on the establishment of a European Works Council or a procedure in Community-scale undertakings and 

Community-scale groups of undertakings for the purposes of informing and consulting employees, [1994] OJ 

L254/64.; Directive 2000/78/EC of the Council of 27 November 2000 establishing a general framework for 

equal treatment in employment and occupation, [2000] OJ L303/16.; Directive 2001/23/EC of the Council of 

12 March 2001 on the approximation of the laws of the Member States relating to the safeguarding of 

employees' rights in the event of transfers of undertakings, businesses or parts of undertakings or businesses, 

[2001] OJ L 82, 22.3.2001.  
123 Fitzpatrick (2000), pp. 305-309. 
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Fitzpatrick’s conclusion is that ‘…only in the “top level” of the EU pyramid, within the 

scope of the internal market, […] the EU legal system achieves a level of 

comprehensiveness and coherence which justifies the designation of “constitution”. Since 

the earliest days of the European Court, it is this economic pyramid, a European economic 

constitution, which takes precedence over a subsequent, inconsistent national law.’124 

 

Figure 1: Fitzpatrick’s (2000) socio-economic pyramid. 

 

2.2. Balancing EU economic freedoms and social values 

At the EU level, the possibilities to reconcile conflicting economic and social values are 

severely limited by the fact that the EU does not have the competence to enact binding laws 

in the fields of collective bargaining and the right to strike. 125 However, when in the Van 

Gend and Loos case126 the CJEU held that the provisions relating to the market freedoms 

enjoy direct applicability, it thus became clear that market freedoms and national labour 

laws would clash with each other. Frustration of social and labour rights occurs especially 

with regard to the freedom of establishment (Article 49 TFEU), frequently paired with the 

use of long subcontractor chains, and the freedom to provide services (Article 56 TFEU), 

which can be invoked by EU companies before the national court to challenge national 

labour law measures that protect employees.127 Tensions also occur occasionally between 

                                                           
124 Fitzpatrick (2000), p. 309. 
125 Veldman/de Vries (2015), p. 1. 
126 Case C-26/62, Van Gend and Loos [1963], ECLI:EU:C:1963:1. 
127 Laagland (2018), p. 53. 
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competition law and social and labour rights128: because collective labour agreements 

restrict competition on the labour market and strike action restricts entrepreneurial freedom, 

the regulation in the field of management and labour requires a constant balancing of 

conflicting values.129 

In practice, EU law is most frequently used in order to challenge national (social) policy, 

including autonomous rules, occasionally also in order to challenge transnational trade 

union action. National legislation is frequently classified as hindering market access due to 

the fact that business finds it difficult to cope with 28 different sets of rules.130 Where 

national social laws conflict with EU law, due to the principle of supremacy, national social 

provisions are set aside.131 

Social and labour rights and the law of the Internal Market are not always mutually 

exclusive, however, national welfare states, deep economic integration and generous social 

protection cannot be simultaneously attained. The ‘social trilemma’ – a term coined by 

Sapir132 and further developed by Barslund and Busse133 – demonstrates how two of these 

three objectives can be met at the same time, but not all three at once: 

 ‘the race to the bottom’ - deep economic integration with unrestricted cross-border 

delivery of services can co-exist with autonomous welfare states only in the context 

of a minimalist approach towards social protection and the coverage of the welfare 

state;  

 ‘autonomous welfare states’ -  maintaining a strong autonomy of Member States in 

setting wages and defining the level of social protection, as in the current situation, 

deep integration at EU level is restricted or managed; 

 ‘EU social policy’ - defining a common European minimum wage level and EU-

wide collective agreements, extensive welfare states would be compatible with deep 

economic integration and labour mobility.  

                                                           
128 See as an example cases C-67/96, Albany International BV v Stichting Bedrijfspensioenfonds 

Textielindustrie [1999], ECR I-5751; Joined Cases C-115/97, C-116/97, C-117/97 Brentjens [1999], ECR I-

06025; C-218/97 Drijvende Bokken, [1999], ECR I-06121.  
129 Schiek/Oliver (2015), p. 77.  
130 Schiek/Oliver (2015), p. 27. 
131 Veldman/de Vries (2015), p. 1. 
132 Sapir (2015), p. 7. 
133 Barslund/Busse (2016), pp. 9-11. 
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Figure 2: Barslund/Busse’s representation of the ‘social trilemma’ (2016:10) based on the concept 

from Sapir (2015). 

Based on Sapir’s model, the PWD 96/71 is a characteristic measure the current status quo 

of concurring autonomous welfare states, as it introduces ‘equalisation of rules’ to ensure 

that in situ delivery of cross-border services are subject to the rules of the state in which the 

service is delivered (host-country principle).134 This approach is backed by Article 57 

TFEU in which cross-border service provision shall occur ‘under the same conditions as 

are imposed by the State on its own nationals’.  

In line with the development of the legislative landscape establishing a ‘more social 

Europe’, the aim of the PWD 96/71 – and its further revision adopted in 2018 – is to avoid 

at all costs a ‘race to the bottom’ type situation where full service-market integration would 

imply that posted workers delivering services in another Member State would be paid a 

fraction of the wage level in that Member State. Competition in labour-intensive services, 

especially in welfare states with high levels of social security like France, would be 

severely distorted, since national employers in high-wage Member States would still be 

bound to pay the national minimum wage and honour collective agreements; as a 

consequence, domestic unemployment would rise and wages would be depressed.135 The 

ultimate goal would be to attain both deep economic and social convergence – this 

however, given the current differences in wages levels and social benefit elements, remains 

largely theoretical. 

 

                                                           
134 Barslund/Busse (2016), p. 11. 
135 Barslund/Busse (2016), p. 10. 
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2.3. Paving the way for special regulation in the field of postings 

The issue of the posting of workers was already raised by the European Commission in 

1991, when the first proposal for a directive was presented to the Council136, and later 

reiterated in 1994, urging the Council to establish a core of minimum standards to protect 

workers working temporarily in another Member State, to ensure a smooth completion of 

the single market.137 The original PWD 96/71 was finally adopted in 1996, in the wake of 

the accession of Spain, Portugal and Greece to the European Community. The PWD 96/71 

was, to some extent, an attempt to reach a compromise between state sovereignty over 

labour market regulation and concerns about the impact of such regulation on free 

movement, in particular the provision of cross-border services.138 

In the early 2000s, following the recession affecting the main developed countries 

including the European Union, as well as the adoption of the Lisbon Strategy, the priorities 

of the European Commission related to labour market integration shifted from cutting 

(registered) unemployment to raising employment139, and emphasized the need for both 

quantitative and qualitative employment goals and the objective of preserving, rather than 

dismantling, Europe’s welfare systems.140 In line with the new trends, the Ten 

Commandments of the 2003 European Employment Strategy (EES)141 encouraged a more 

positive interaction between economic, employment and social reforms142: 

1. Active and preventive measures for the unemployed and inactive;  

2. Job creation and entrepreneurship;  

3. Address change and promote adaptability and mobility in the labour market;  

4. Promote development of human capital and lifelong learning;  

5. Increase labour supply and promote active ageing;  

6. Gender equality;  

7. Promote the integration of and combat discrimination against people at a 

disadvantage in the labour market;  

8. Make work pay through incentives to enhance work attractiveness;  

9. Transform undeclared work into regular employment;  

10. Address regional employment disparities. 

Overall, the content of the EES guidelines did not change fundamentally compared to the 

previous cycle. The overall tenor, the need for positive flexibility or ‘flexicurity’ in 

European labour markets, remained, but paved the way to further harmonisation in labour 

                                                           
136 EC Proposal for a Council Directive concerning the posting of workers in the framework of the provision 

of services {COM(91) 230 final}. 
137 EC White Paper on European Social Policy (1994), p. 22. 
138 Ashiagbor (2013), p. 313. 
139 Watt (2004), p. 122. 
140 Watt (2004), p. 125. 
141 EC Communication on the five years of the European Employment Strategy {COM(2002) 416 final}. 
142 Peña-Casas (2012), p. 128. 
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law matters and administrative cooperation to promote access to work and fight irregular 

employment, it being undeclared work or bogus self-employment.143 

The Treaty of Lisbon, in force since 2009, strengthened considerably the social aspect of 

the EU, through the inclusion of the aim to establish a social market economy (Article 3 

TEU), through the integration clause of Article 9 TFEU requiring the EU to pursue a high 

level of employment and to guarantee adequate social protection.144 In addition, the legally 

binding nature of the Charter of Fundamental Rights of the European Union145 raised the 

protection of fundamental rights, including social and economic rights, to the level of the 

European Union.  

Currently, the posting of workers is regulated by three main secondary legislation at EU 

level: 

 Directive 96/71/EC of the European Parliament and of the Council of 16 December 

1996 concerning the posting of workers in the framework of the provision of 

services; 

 Directive 2014/67/EU of the European Parliament and of the Council of 15 May 

2014 on the enforcement of Directive 96/71/EC concerning the posting of workers 

in the framework of the provision of services and amending Regulation (EU) No 

1024/2012 on administrative cooperation through the Internal Market Information 

System (‘the IMI Regulation’) (the ‘Enforcement Directive’); and 

 Directive (EU) 2018/957 of the European Parliament and of the Council of 28 June 

2018 amending Directive 96/71/EC concerning the posting of workers in the 

framework of the provision of services. 

This secondary legislation, however, cannot be detached from the primary legislation 

regulating the functioning of the European Union, nor from the legislation regulating the 

jurisdiction in civil and commercial matters, as well as the law applicable to contractual 

obligations.  

                                                           
143 Namely: Regulation (EU) No 492/2011 of the European Parliament and of the Council of 5 April 2011 on 

freedom of movement for workers within the Union Text with EEA relevance [2011] OJ L 141, 27.5.2011.; 

Regulation (EU) No. 1024/2012 of the European Parliament and of the Council of 25 October 2012 on 

administrative cooperation through the Internal Market Information System and repealing Commission 

Decision 2008/49/EC (‘the IMI Regulation’), [2012] OJ L316/1.; Regulation (EU) 2016/589 of the European 

Parliament and of the Council of 13 April 2016 on a European network of employment services (EURES), 

workers' access to mobility services and the further integration of labour markets, and amending Regulations 

(EU) No 492/2011 and (EU) No 1296/2013 (Text with EEA relevance), [2016] OJ L 107, 22.4.2016.; 

Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain 

aspects of the organisation of working time, [2003] OJ L299/9.; Directive 2006/54/EC of the European 

Parliament and of the Council of 5 July 2006 on the implementation of the principle of equal opportunities 

and equal treatment of men and women in matters of employment and occupation (recast), [2006] OJ 

L204/23.; Directive 2010/18/EU of the Council of 8 March 2010 implementing the revised Framework 

Agreement on parental leave concluded by BUSINESSEUROPE, UEAPME, CEEP and ETUC and repealing 

Directive 96/34/EC, [2010] OJ L68/13 
144 Veldman/de Vries (2015), p. 1. 
145 OJ C 326, 26.10.2012, pp. 391–407. 
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Building on Fitzpatrick’s ‘pyramid theory’, the hierarchy between the various levels of 

legislation on posting can be illustrated as follows: 

 

Figure 3: Author’s own representation of the pyramid of legislative hierarchy, based on Fitzpatrick 

(2000). 

As outlined above, Article 56 TFEU (ex Article 49 EC) introduces the possibility for 

service providers based in one Member State to perform services in another Member State; 

to achieve this, these undertakings will usually bring its workers with them to carry out the 

services contract, meaning that there will be a posting of workers whereby employees will 

be working on a temporary basis is country other than their habitual place of work. These 

cross-border movement of workers, whether they are induced by the employer (as part of 

the freedom of establishment and provision of services) or by the workers themselves 

(when exercising their right to free movement within the EU) inevitably involve 

international elements and therefore issues of private international law.146  

The application of free movement rights to national law affects policies across different 

areas and normally helps create political impetus for harmonisation. The CJEU’s 

interference in the name of free movement and the freedom to conduct a business however, 

cannot readily be adjusted through the legislative process.147 As scholars highlight148, this is 

due not only to the constitutional limits placed by the Treaties on EU legislative action in 

these areas, currently under the sole competence of Member States, but also because of the 

difficulty in finding political consensus in the area of social harmonisation, especially since 

the enlargements of 2004 and 2007: today, it takes much more of an effort to harmonise 

labour laws in the face of quantitative and structural heterogeneity among the Member 

States, which have deviating interests and goals.  

                                                           
146 Merrett (2011), p. 260. 
147 Laagland (2018), pp. 67-68. 
148 On the legal constraints and the diversity of European welfare states see, for example, Scharpf (2002), pp. 

648 and 650, and Laagland (2018), pp. 68-69. 
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Since the Laval Quartet rulings, the question arises as to what extent national labour laws 

have to be considered discriminatory, and potentially unlawful restrictions to free 

movement. As raised by Laagland: do Member States have to fear that the CJEU will 

decide what they can and cannot regulate in the field of labour law?149  

Although the EU legislator and the CJEU consistently maintained that the regulation of the 

posting of workers or the cross-border provision of services in general does not intend to 

uniform labour law systems throughout the European Union, but to provide solutions to 

 cope in a flexible way with the diversity of labour markets and industrial relations 

systems150, there are signs in the EU institutions’ political agenda that additional facets of 

labour law will eventually be ‘Europeanised’ under the aegis of the EU’s new social policy. 

Even though the PWD 96/71 was revised in 2014, the legal environment failed to bring the 

justice the European community has aspired to achieve in relation to the regulation of 

postings. Posted workers are naturally at a disadvantage compared to local employees: they 

are not familiar with the environment, the legal background, nor are usually part of the 

industrial relations applicable in the host country. Consequently, there is a general 

perception that the PWD 96/71 – complemented with the practice of the CJEU – failed to 

achieve goals like avoiding inequality and discrimination, unifying working conditions, and 

avoiding social dumping.151 

3. The European Pillar of Social Rights – a further harmonization on the way? 

Already in 1974, in its landmark case Defrenne II (case 43/75),  the CJEU stressed that ‘the 

[European Union] is not merely an economic union, but is at the same time intended, by 

common action, to ensure social progress and seek the constant improvement of the living 

and working conditions of their peoples’.152 In Defrenne II153 the CJEU invoked recital 3 of 

the EC Treaty Preamble to justify the social objective of Article 119 TEC establishing the 

principle of equal payment.154 According to the Court, Article 119 TEC pursues a double 

aim: the need to protect against competitive disadvantage in Member States which have 

implemented the principle of equal pay, while at the same time to ensure social progress 

and seek the constant improvement of the living and working conditions of their peoples, as 

is emphasized by the Preamble to the Treaty155. Additionally, the CJEU recalled that the 

Treaty founders accentuated the social objectives of the Community by situating the 

                                                           
149 Laagland (2018), p. 61. 
150 See recital 12 of PWD 96/71, recital 31 of the Enforcement Directive 2014/67, or recitals 14, 82 and 86-

87, and Article 1(6) of the Services Directive 2006/123. 
151 Kaszás/Szotáczky/Vitkovics/Lukácsi (2017), p. 7. 
152 Defrenne II, 43/75, para. 10. 
153 Case 43/75, Gabrielle Defrenne v Société anonyme belge de navigation aérienne Sabena (Defrenne II) 

[1976], ECR 00455. 
154 Hellsten (2007), p. 48. 
155 Defrenne II, 43/75, paras. 8-10. 
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provision concerned into ‘a Chapter devoted to social policy’, and recapping the social 

progress outlined in Article 117 TEEC156, marking the need to promote improved working 

conditions and an improved standard of living for workers, so as to make possible their 

harmonization while the improvement is being maintained.157 This double aim, which is at 

once economic and social, shows that the principle of equal pay forms part of the 

foundations of the Community158  and consequently, of the European Union.  

The same principle was reiterated later in the 1980s, in the Social Dimension launched by 

the then President of the Commission, Jacques Delors, meant to curb issues such as ‘regime 

competition’ and ‘social dumping’159 through establishing a floor of common minimum 

regulations in the labour market160. However, to this date, the priorities of the single 

market, as defined by the European Commission, have been: to improve mobility for 

service providers, to ensure that innovative business models can flourish, making it easier 

for retailers to do business across borders, and to enhance access to goods and services 

throughout the EU.161 In 2010, however, the need for Europe to emerge from the economic 

and financial crisis introduced a new strategy – Europe 2020162 – aiming at ‘smart, 

sustainable, inclusive growth’, including an open single market for services and fostering a 

high-employment economy delivering social and territorial cohesion through a greater 

coordination of national and European policy. 

Most recently, the social dimension of the European Union was revisited by various authors 

raising attention to the social responsibility of the EU, as opposed to a purely economic 

regulator role. In this context, in 2013, Vandenbroucke coined the notion of a European 

Social Union in order to clarify our thinking about the so-called social dimension of the 

EU. This new expression contains three implicit messages: 

 first, Vandenbroucke proposes a clear-cut institutional concept, in contrast to the 

elusive notion of ‘a Social Europe’; 

 second, he indicates that Member States should go beyond the conventional call for 

‘a social dimension’ to the EU, as if today’s EU has no social dimension 

whatsoever; 

 third, he suggests that what is needed is not a European Welfare State, but, 

precisely, a Union founded on two principles: on the one hand, national welfare 

                                                           
156 Article 117 TEEC: ‘Member States agree upon the need to promote improved working conditions and an 

improved standard of living for workers, so as to make possible their harmonisation while the improvement is 

being maintained. 

They believe that such a development will ensue not only from the functioning of the common market, which 

will favour the harmonisation of social systems, but also from the procedures provided for in this Treaty and 

from the approximation of provisions laid down by law, regulation or administrative action.’ 
157 Article 117 TEEC. 
158 Defrenne II, 43/75, para. 12. 
159 For the many interpretations of the notion of ‘social dumping’ see: Bernaciak (2014). 
160 Dølvik/Evju (2014), p. 17. 
161 https://ec.europa.eu/growth/single-market_en 
162 EUROPE 2020 Strategy {COM/2010/2020 final}. 
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states should remain responsible for organizing interpersonal redistribution among 

their citizens; on the other, they should take up the commitment of sustaining forms 

of tangible solidarity among themselves as collective entities.163 

The social dimension of the EU was later embraced by the Juncker Commission in 2017, 

when the new programme for a more inclusive and fairer European Union was launched 

with the adoption of the European Pillars of Social Rights.164 

3.1. Introducing the Social Pillar 

In recent years, the reluctance of Member States to deepen the social dimension of the EU 

has been attributed to a variety of reasons. According to Andor165, one reason is that in high 

income – high social standard countries (e.g. Sweden, Austria) a more social EU raises the 

fear of downward adjustment of social standards. Secondly, it is faced by the opposition 

from politicians who consider social policy a threat to economic competitiveness (Orbán 

et.al.). Third, countries that went through economic hardship and divergence (Spain, Italy) 

may fear that more EU social policy would bring more conditionalities and sanctions when 

compliance with the existing ones have already been rather demanding. A fourth concern is 

that any further development of a social agenda leads to a higher common budget, against 

which any Dutch government in any moment of the day is ready to assemble a rainbow 

coalition.166 

The emergence of the Social Pillar has come at a strategic moment: the European elections 

held between 23 and 26 May 2019, ongoing discussions on the future of Europe, and the 

adoption of the 2030 Agenda for Sustainable Development are just three areas where the 

argument for a broader EU social agenda can gain real traction, beyond employment.167 

The social policy acquis now comprises 125 legal acts covering areas ranging from equality 

between women and men, labour mobility, the rights of posted workers, the protection of 

workers’ health and safety, working conditions, and information and consultation of 

workers.168  

The goals identified in the Europe 2020 strategy were taken forward by the Juncker 

Commission which, with the adoption of the European Pillar of Social Rights (or Social 

Pillar)169 in 2017, coupled the economic priorities with the need to building a more 

                                                           
163 Ferrera (2019), p. 1. 
164 https://ec.europa.eu/commission/sites/beta-political/files/social_priorities_juncker_commission_en.pdf 
165 Andor (2019). 
166 Andor (2019), p. 27. 
167 Social Platform Report (2018), p. 4. 
168 Communication from the Commission to the European Parliament, the European Council, the European 

Economic and Social Committee and the Committee of the Regions – More efficient decision making in 

social policy: Identification of areas for an enhanced move to qualified majority voting {COM(2019) 186 

final}, p. 2. 
169 Commission recommendation on the European Pillar of Social Rights C(2017) 2600 final; Communication 

from the Commission to the European Parliament, the Council, the European Economic and Social 

https://ec.europa.eu/commission/sites/beta-political/files/social_priorities_juncker_commission_en.pdf
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inclusive and fairer EU, in parallel to the strengthening of the EU’s role and 

competitiveness on the global market, to offset the negative consequences of opening the 

labour markets to products and providers from other countries, as well as the impact of the 

financial crisis on employment and employability170. The ultimate goal of the Social Pillar 

is to secure a ‘fair and truly pan-European labour market’171. 

The Rome Declaration172, including the renewed political commitment on the part of the 27 

Member States to the social dimension of the EU was adopted on 27 March 2017, on the 

occasion of the 60th anniversary of the Treaty of Rome.173 According to this, there is to be:  

‘[a] social Europe: a Union which, based on sustainable growth, promotes economic 

and social progress as well as cohesion and convergence, while upholding the integrity 

of the internal market; a Union taking into account the diversity of national systems 

and the key role of social partners; a Union which promotes equality between women 

and men as well as rights and equal opportunities for all; a Union which fights 

unemployment, discrimination, social exclusion and poverty; a Union where young 

people receive the best education and training and can study and find jobs across the 

continent; a Union which preserves our cultural heritage and promotes cultural 

diversity.’174 

When the Pillar was launched, the European Commission explicitly declared that the Pillar 

is ‘primarily conceived for the euro area but applicable to all EU member states wishing to 

be part of it’. 175This focus on the Eurozone is not happenstance; as outlined by 

Vandenbroucke, the European Commission’s thinking on the future of the monetary union 

and its motivation for the Social Pillar are related.176 According to Vandenbroucke, in the 

euro area, the impact of the economic crisis has been profound, persistent divergences in 

unemployment in the euro area being registered. 177 Besides unemployment, structural 

changes in the labour market have been reflected in an increase of non-standard forms of 

employment and new labour market characteristics. These changes are mainly the result of 

the intensification of new technologies and the decline in the employment share of middle-

skilled.178 As a consequence, new types of employment contracts have emerged in the EU 

                                                                                                                                                                                 
Committee and the Committee of the Regions. Establishing a European Pillar of Social Rights COM(2017) 

250 final; Proposal for a Interinstitutional Proclamation on the European Pillar of Social Rights COM(2017) 

251 final; Commission staff working document Accompanying COM(2017) 250 final, SWD(2017) 201 final. 
170 https://ec.europa.eu/commission/priorities/deeper-and-fairer-economic-and-monetary-union/european-

pillar-social-rights_en. For the European Commission’s comprehensive agenda of initiatives to renew and 

modernise the EU social acquis, see: https://ec.europa.eu/commission/sites/beta-

political/files/social_priorities_juncker_commission_en.pdf and in Annex 2. 
171 EESC (2016), point 2.4.  
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recently, contracts that may include temporary employment, temporary agency work and 

other contractual arrangements involving multiple parties, and ambiguous employment 

relationships, such as outsourcing and contracting-out, sometimes through the use of apps 

or e-platforms, which have increasingly blurred the boundaries between dependent 

employment and self-employment.179  

Admittedly, the idea that there is a social policy corollary to monetary unification is not 

new. As highlighted by Vandenbroucke, already in the 1990s, reform in labour markets was 

justified by the advent of the monetary union. The 1997 European Employment Strategy 

emphasized supply-side flexibility: an agenda for flexible labour markets was interwoven 

with an agenda of investment in individual labour market opportunities and the 

development of ‘enabling’ policies; together, this would create ‘flexicurity’. In addition, the 

monetary union calls for integrated competitive markets for goods and services as well as 

for cross-border mobility of labour (including in the form of ‘posting’). This in turn entails 

a social corollary: for instance, next to reform in the regulation of posting, national 

minimum wage regimes should be transparent, predictable and universal in coverage.180 

The Social Pillar needs to be seen against the background of increasing criticism about the 

EU’s social deficit. As analysed by Kilpatrick, the austerity measures taken in the Euro-

crisis, as well as the internal market case law of the Court of Justice of the EU in the 

context of national social standards of the past decade, have been considered responsible 

for a degree of ‘social displacement’ in the EU, that have limited the rights of posted 

workers and of collective action to protect workers’ rights in cross-border situations, as 

well as the CJEU’s earlier jurisprudence on the social rights accorded to mobile EU 

citizens181.  

Within the framework of the Social Pillar, the European Commission has launched a new 

debate on introducing a more efficient decision-making in EU social policy.182 Although in 

social policy, most areas where the EU has competence to act are already subject to 

qualified majority vote (QMV) and ordinary legislative procedure, a reduced but significant 

number of areas of social policy still require unanimity among EU Member States and a 

special legislative procedure. These are:  

 Non-discrimination (Article 19(1) TFEU);  

 Social security and social protection of workers (outside cross-border situations) 

(Article 153(1)(c) TFEU);  

 The protection of workers where their employment contract is terminated (Article 

153(1)(d) TFEU);  
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 The representation and collective defence of the interests of workers and employers 

(Article 153(1)(f) TFEU); and  

 Conditions of employment for third-country nationals legally residing in the EU 

(Article 153(1)(g) TFEU).183  

On 16 April 2019 the European Commission launched the discussion on how to render 

decision-making process at EU level more efficient in the social field by activating 

the passerelle clauses, and transferring these remaining fields under QMV and ordinary 

legislative procedure.184 The justification for this reform lies, according to Commissioner 

for Employment, Social Affairs, Skills and Labour Mobility, Marianne Thyssen, in the 

need of Member States to achieve ‘in their diversity […] a fairer society based on equal 

opportunities and a future-proof social market economy. As the world of work is changing, 

we need to be able to make full use of the instruments in our toolbox to tackle our shared 

challenges.’ In this context, the EU’s role is seen as to support and complement the 

Member States’ social policies and ensure a level playing-field, upward convergence in 

employment and social performance, and a well-functioning single market and Economic 

and Monetary Union.185 

When developing the social dimension, the European Union has taken into consideration 

the Member States’ various institutional models; as the enforcement of EU social policies 

has been achieved through national laws, this field of regulation is very diverse. Social 

policies clearly demonstrate how different the Member States’ macroeconomic models are, 

and national interests are often conflicting, therefore supranational rules can only be 

adopted following a lengthy legislative process full of compromises. During the legislative 

process, finding the common denominator among Member States’ interests is further 

limited by the pursuit of the national Governments to demonstrate to their own electorate 

their ability to maintain national autonomy and increase the Member State’s 

competitiveness within the European Union even in case of stronger integration, thus 

insisting on maintaining their national regulatory competences.186 As a consequence, 

Hungler rightly raises the question: how will be the deeper and fairer social integration 

envisaged by the Social Pillars be implemented in practice? 

According to Hendrickx, some of the provisions included in the Social Pillar not only go 

further than what European Union law currently provides – they also go further than the 

level of protection found in some EU Member States.187 The European economic 

governance mechanism, strongly driven by the European Commission itself, is under 

criticism as it is encouraging or even requiring national labour law reform, based on 
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economic and financial parameters rather than social policy deliberation.188 The Social 

Pillar however, may also create a new momentum, and as envisaged by Schiek and Oliver, 

go further in protecting and promoting social and labour rights than national level rules189, 

and re-establish the idea that social progress must also serve the purpose of fairness and 

that European economic integration is subject to the respect of fundamental social rights.190 

Some authors however are less impressed by the level of novelty introduced by the 

European Commission: as raised by Hungler, the Social Pillars mostly build on, and refer 

to legislation already in place, and only minimally contains innovative or expanding 

elements reflecting on the socio-economic challenges introduced in the Preamble. 

Furthermore, in relation to certain rights, e.g. the protection against dismissal, the view 

represented by the Social Pillars is outdated, not even reaching the level of protection 

guaranteed by the ILO and the Charter; this may curb the ambitions of certain Member 

States that are already providing a higher level of protection within their employment laws, 

and in the worst case even induce deregulation.191 Consequently, authors like Zaccaria 

believe that the Social Pillar in itself will not bring radical changes to the protection of 

workers’ rights, however as the seriousness and extent of the political will behind the 

Social Pillars seem to suggest that there will be significant changes in the field of EU 

employment and social policy, whether in the form of new legislation or soft law.192 

To incite Member States to implement and follow regulation meeting the principles 

outlined in the Social Pillar, a ‘social scoreboard’ has been set up which will track the 

trends and performances across EU countries in the 12 key areas, and will feed into the 

European Semester of economic policy coordination. The scoreboard will also be used to 

assess progress towards a social ‘triple A’ for the EU as a whole.193 Critics however note 

that  the proposed Scoreboard is the fifth set of indicators, after those of Europe 2020 (the 

follow-up to Lisbon) and the Macroeconomic Imbalances Procedure (MIP), as well as the 

indicators linked to the Employment Committee and those linked to social protection 

(exclusion, pensions, health), not to speak of those linked to the Sustainable Development 

Goals (SDGs 2030).194  

Beyond the scoreboard, the Social Pillars do not have any means to force Member States to 

abide by the requirements and to consider the principles during their national legislative 

process, given they were included in a political, non-binding declaration, and therefore are 

non-enforceable with legal means by the EU institutions. The creation of a competitive 
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social economy and a well-functioning welfare systems across the European Union 

however would require concrete, mandatory and enforceable legislation, even if this is a 

challenging and costly enterprise considering the competing, and often conflicting, national 

interests.195 Competence is therefore not the only challenge facing the EU: it is also a 

question of political will. Political differences within the Member States and between 

Member States make it very difficult to find common ground for adopting binding EU 

legislation in the social policy field.196 The advent of the Social Pillar, especially read in the 

light of the accompanying documents, provides a significant further push in that 

direction.197 

3.2. The key principles of the Social Pillar 

According to recital 12 of the European Commission’s Recommendations, the aim of the 

Social Pillar is ‘to serve as a guide towards efficient employment and social outcomes when 

responding to current and future challenges which are directly aimed at fulfilling people’s 

essential needs, and ensuring better enactment and implementation of social rights’. 

By adopting the Social Pillar, the EU has pledged to promote 20 key principles, structured 

around three categories: i) equal opportunities and access to the labour market; ii) fair 

working conditions; and iii) social protection and inclusion. The first two limbs of the 

social pillar – equal opportunities and access to labour market, and fair working conditions 

– are more closely linked to traditional labour law. The third limb – social protection and 

inclusion – is more ambitious in scope and includes: unemployment benefits, healthcare, 

housing and assistance for the homeless.198 

Some principles are well known, as they have already been formulated in the context of 

earlier efforts to coordinate the Member States’ policies. Other principles are relatively new 

at the European scene, such as the objective to ensure adequate minimum wages.199 

The principles enshrined in the Social Pillar concern ‘everyone’, Union citizens and third 

country nationals with legal residence alike. The ‘worker’ is centre stage of the 

economically active perspective, taking into account that, according to recital 15 of the 

European Commission’s Recommendations, ‘where a principle refers to workers, it 

concerns all persons in employment, regardless of their employment status, modality and 

duration.’200 The key principles of the Social Pillar pertaining to the issue of posting of 

works (included in Chapter II on fair working conditions) are:  

 Secure and adaptable employment (Principle No 5); 
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 Wages (Principle No 6);  

 Information about employment conditions and protection in case of dismissals 

(Principle No 7);  

 Social dialogue and involvement of workers (Principle No 8);  

 Work-life balance (Principle No 9);  

 Healthy, safe and well-adapted work environment and data protection (Principle No 

10).  

Departing from existing EU competences the Social Pillar has been linked to concrete 

legislative initiatives in the area of labour law, such as the new PWD 2018/957or the 

revised EU Written Statement Directive201. Under the Juncker Commission, 27 proposals 

for legal acts on social policy have been tabled and agreement has been reached on 24 so 

far.202  

On 14 January 2020, the European Commission presented its ‘first reflections’ on the road 

towards an Action Plan to implement the European Pillar of Social Rights, in its 

communication ‘A strong Social Europe for just transitions’203. The communication is 

divided into six chapters: 

1. Reinforcing Social Europe 

2. Equal opportunities and jobs for all 

3. Fair working conditions 

4. Social protection and inclusion 

5. Promoting European values in the world 

6. Working together 

The second set of principles configured by the European Pillar of Social Rights refers to 

fair working conditions, with the aim to offer additional care to new forms of flexible 

employment and to avoid the unawareness of rights or the unclear information, to avoid 

abuses, and uneven enforcement of the rules in place. In so far, this category sets rights 

regarding conditions of employment, wages, health and safety at work, work-life balance 

and social dialogue. So, it is stated the right of equal treatment regardless of the type and 

duration of the employment relationship, the encouragement for innovative forms of work, 

entrepreneurship and self-employment, and the prevention of those employment 
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relationships that lead to precarious working conditions. The workers have the right to be 

informed in writing about the rights and obligations derived from the employment 

relationship, at the start of employment, and in case of probation period the duration of it 

shall be reasonable and any dismissal of a worker should be motivate it and preceded by a 

reasonable period of notice.204 

Of particular interest in relation to the regulation of posted workers is the European 

Commission’s commitment ‘to ensure fair working conditions for workers in the Union’205, 

which would require every worker posted from their home country to a host destination to 

be paid a ‘fair remuneration’ compared to the local workers of comparable experience or 

qualification and employed in a comparable role. The Social Pillar has therefore to be seen 

alongside the proposal to revise the PWD 96/71 to ensure the principle of ‘equal pay for 

equal work’, and with the initiative of the European Labour Authority the issue of the 

balance between the economic freedoms in the internal market and social rights is 

increasingly drawn into the Social Pillar process.206 

The introduction of the key principles of the Social Pillar has been as much subject to 

reservations as much praised by the academic sphere. While the introduction of a more 

uniform approach to support the well-functioning and fair labour markets and welfare 

systems across the EU has been hailed by many207, stakeholders and scholars also highlight 

that there is much uncertainty about what this ‘Pillar’ is ultimately intended to be.208 As 

also raised by Reianu and Nistor, it is unclear how these principles will be put in practice 

how exactly they will be realized, and what the form of action would be. Despite the fact 

that the principles touch the issues of equal opportunities and access to the labour market, 

putting on the agenda the current challenges that we are facing, they deal with these 

challenges in a broadly manner. 209  

According to Reianu and Nistor, the Social Pillar is just defining general actions like 

ensuring equal treatment, equal opportunities, the right to timely and tailor-made 

assistance, raising awareness, addressing discrimination, but it does not specify how will be 

implemented and promoted at national and European level. Who will assure the assistance 

of unemployed people, how these services will be offered by the national governments, are 

concerns that arise, taking into consideration that social policy is generally a Member 

States competence and that there are high differences between countries regarding levels of 
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social and employment protection, social investment, and amounts of public resources 

allocated to social policies and services.210 

3.3. The principle of ‘equal pay for equal work’ 

With the adoption of the Social Pillar, the European Union recognizes several rights in 

respect of workers, i.e. the rights:  

a) to fair and equal treatment regarding working conditions, access to social protection 

and training, regardless of the type and duration of the employment relationship 

(Secure and adaptable employment – Heading 5a.);  

b) to fair wages that provide for a decent standard of living (Wages – Heading 6a.);  

c) to be informed in writing at the start of employment about their rights and 

obligations resulting from the employment relationship, including on probation 

period (Information about employment conditions and protection in case of 

dismissals – Heading 7a.);  

d) to be informed and consulted in good time on matters relevant to them, in particular 

on the transfer, restructuring and merger of undertakings and on collective 

redundancies (Social dialogue and involvement of workers – Heading 8b.);  

e) to a high level of protection of their health and safety at work (Healthy, safe and 

well-adapted work environment and data protection – Heading 10a.);  

f) to a working environment adapted to their professional needs and which enables 

them to prolong their participation in the labour market (Healthy, safe and well-

adapted work environment and data protection – Heading 10b.);  

g) to have their personal data protected in the employment context (Healthy, safe and 

well-adapted work environment and data protection – Heading 10c.); and  

h) to adequate social protection, regardless of the type and duration of their 

employment relationship (Social protection – Heading 12).211  

The Social Pillar therefore establishes that employers should ensure an adequate level of 

protection from risks that may arise at work and should ensure fair wages that provide for a 

decent standard of living, underlining that ‘in-work poverty shall be prevented’212. These 

remarks want to re-enforce the idea expressed by the President Juncker that a minimum 

wage should exist in each Member State, so trying to cover the issues of ‘grey zones 

employment’ and to tackle the incidence of in-work poverty.213 

Wages and wage setting represent an area where the EU has no direct competences but in 

various ways the issue has gradually come under EU influence too. As reminded by Andor, 

the Euro-crisis response brought pressure towards a decentralisation of wage-setting 

mechanisms, a disruption of pre-crisis collective agreements, and a downward adjustment 
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of the minimum wage, in programme countries in particular. This came in addition to a 

longer-term trend of a declining wage share in a number of countries. In order to counter 

such negative trends, a campaign has been launched for a European Wage Alliance. 214  

To facilitate upward wage convergence, some concrete proposals have been outlined, as 

published by the European Trade Union Confederation (ETUC) in the context of the social 

dialogue related to the implementation of the Social Pillars. Namely, the ETUC 

recommends the Alliance to promote the following objectives215: 

1. Extended coverage of collective agreements at national level, including where 

applicable by promoting universal application of collective agreements through 

legal extension mechanisms or giving sole recognition to agreements signed by 

most representative social partners. Specifically, targeted extension of collective 

agreements/minimum wage coverage to precarious, non-standard, platform and 

economically dependent self-employed workers.  

2. Legislative/non-legislative frameworks and capacity-building measures/funding at 

national level to support, strengthen and (where necessary) establish efficient and 

adaptable collective bargaining institutions and industrial relations, to enable social 

partners and companies’ and workers’ representatives, autonomously to negotiate 

wage increases and improvement of working conditions.  

3. Minimum wage systems, where applicable, aiming at increasing minimum wages to 

converge towards living wage levels, through mechanisms fully involving social 

partners in minimum wage-setting.  

4. Reinforced transnational and cross-border social dialogue and industrial relations, 

able to address dumping phenomena and to build a level playing field for companies 

and within sectors. 

5. Frameworks and capacity-building measures at EU level, supporting the actions 

and tasks listed above. 

According to scholars, guaranteed national minimum wages would help sustain internal 

demand while also improving the situation of posted workers and helping to fight social 

dumping, while a guaranteed minimum income (at different levels per country) could be an 

effective way of ensuring adequate income support and fighting poverty while providing 

for activation incentives where relevant. Such a ‘national social floor’ would also indirectly 

define the minimum performance expected from national automatic fiscal stabilisers in 

times of economic crisis.216 

Enforcing the implementation of the principle of ‘equal pay for equal work’ however is far 

from being an easy battle for the European Commission. Due to the lack of competences of 
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the EU institutions on wage (Article 153(5) TFEU), guaranteeing workers a right to ‘fair 

wages that provide for a decent standard of living’ requires Member States and Social 

Partners to commit themselves to the accomplishment of Social Pillar commitments. As 

highlighted by Ales, this is, of course, a major point of doubt as far as some Member States 

and the employers’ organizations are concerned. 217 Due to the highly differentiated wage 

rates among the Member States, this seems to still be a matter for national legislators or 

social partners, or, if circumstances allow it, of trans-national collective bargaining. In this 

case, too, the issue remains open.218 

While the principle of ‘equal pay for equal work’ has been widely celebrated as bringing 

the same level of pay across the EU, according to the von der Leyer Commission, this 

would not mean setting the same minimum wage for every worker in the EU. Instead, 

minimum wages should be set according to national traditions, through collective 

agreements or legal provisions, and a well-functioning collective bargaining between 

employers and unions.219 While it seems that each stakeholders have their own 

interpretation of the adequate level of minimum wages to be introduced across the Member 

States – Social Platform, the platform of European social NGOs for example considers that, 

to be regarded as adequate, minimum wage should be higher than what is considered an 

adequate minimum income; should have a minimum threshold of at least 60% of national 

median wage and should be set in a non-discriminatory way and irrespective of contract 

type220 – the practical definition of equal pay for equal work is yet to be determined at EU 

level. 

Whether the revision of the PWD 96/71, to ensure the application of the principle of ‘equal 

pay for equal work’ to posted workers as well, is considered part of the Social Pillar is also 

disputed by the academia. 221 The proposal was presented by the European Commission in 

its ‘Mobility Package’ on the same day as the Social Pillar in its ‘Social Package’, but it did 

not seem to be conceptualized as a part of it. Of course, in overall terms, both the launch of 

the Social Pillar and the new PWD 2018/957 are part of Commission President Juncker’s 

commitment to social values and to deliver on election promises made to ensure a ‘Social 

Triple A Rating’ for Europe.  

As highlighted by Garben, several stakeholders and politicians have explicitly linked the 

Social Pillar and the revision of the PWD 96/71,222 and this link is also underlined by the 
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fact that the Council reached agreement on the new PWD 2018/957 on the same day as it 

approved the Inter-Institutional Proclamation on the Pillar.223  

On the other hand, according to Garben, a reason to keep the issue of posting separate from 

the Social Pillar is because at least originally, the Social Pillar has neither been conceived, 

nor designed, to resolve the clashes between social and market values that have arisen in 

the area of the internal market (or economic governance):224 the Social Pillar focusses on 

improving the situation of both citizens and businesses across Europe, reconciling security 

and flexibility on the labour market, and combining high social standards with economic 

adaptability and competitiveness, rather than resolving the more fundamental constitutional 

asymmetry between ‘the market’ and ‘the social’ in the EU. From a pragmatic perspective, 

realising that optimising the chances of the Social Pillar having any effect would mean 

keeping it as ‘centrist’, nonpolemic, and inoffensive as possible, it is perhaps sensible to 

keep issues like posting separate from the Social Pillar.225 

4.  Summary  

The aim of the first Part was to provide an overview of the development of the legislative 

landscape of the posting of workers at EU level, from the early regulatory attempts in the 

1950’s to the most recent legislation almost two decades after the adoption of the PWD 

96/71 and following the extensive of judicial review of the requirements applicable to 

postings within the EU by the CJEU. 

Firstly, we defined the concept of ‘posted workers’ based on the EU definition of ‘workers’ 

and highlighted the difference in the regulation of posted workers and the EU freedom of 

movement of workers and citizens in general. This Chapter also provided a high level 

overview of the history of the regulation of postings at EU level, from the Spaak Report 

paving the way to the creation of the European Economic Community to the adoption of 

PWD 96/71.  

Although the Founding Fathers initially ‘decoupled’ the economic and social sphere of the 

Community, rejecting the idea of a Europe-wide harmonisation of national labour law 

markets and social systems as a precondition for the integration of industrial markets, social 

questions have laced through the EU political agenda since the 1960s, originally in relation 

to the free movement of (independent) workers, given the role of labour mobility in the 

stimulation of market integration and global competitiveness. The same applies to posted 

workers: forming an intrinsic part of the freedom to provide services, postings were 
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initially promoted by the EU institutions by dismantling the transitional schemes that the 

old Member States had erected against the workers from the new Member States. The 

posting of workers only became the ‘bogeyman of the single market’ when – following the 

2004 Eastern accession – the presence of posted workers became increasingly visible on the 

host countries’ services and labour markets. With the adoption of the Enforcement 

Directive 2014/67/EU, and most recently, the revised Posting of Workers Directive (EU) 

2018/957 under the banner of a ‘more inclusive Europe’, stressing the importance of 

guaranteeing equal rights to workers – them being posted or locally hired – the European 

Union only continues the Social Action Plan introduced in 1989. 

We continued the review of the regulation of postings, highlighting the shift in values at 

EU level, from the primacy of economic integration of Member States to the creation of a 

more social Europe, which can be observed in the various amendment of the EU Treaties 

since the beginning of the 2000’s.  

This Part also provided an introduction to some of the main legal theories that have 

influenced the interpretation of the evolution of the primary EU legislation in social affairs 

and the posting of workers: both Fitzpatrick’s ‘socio-economic pyramid theory’ and Sapir’s 

‘social trilemma’ – further elaborated by Barslund and Busse – illustrate the complexities 

of the regulation of postings at EU level, as well as the clash of interests related to the 

creation of an EU social policy. 

Finally, we introduced the European Pillar of Social Rights and the principle of ‘equal pay 

for equal work’, both of which have significant impact on the latest regulation of postings 

at EU level, reviewing in detail the principles related ensuring fair working conditions for 

workers in the Union, and especially the principle of ‘equal pay for equal work’, which also 

formed a key focus of the recent revision of the posting of workers regulation.  
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PART 2: LEGAL CHALLENGES IN THE REGULATION OF POSTINGS IN THE EU 

Although the European Union has taken many steps to protect posted workers, the PWD 

96/71 has become a markedly neglected social policy instrument: its influence depends on 

the uniformity of its transposition and application throughout the EU, the current lack of 

cross-border standard however has called into question whether the PWD 96/71 is 

sufficient to deal with the problems arising from the case of posted workers.226 The clash 

between Member States’ autonomy and EU-level regulation of the social rights enjoyed by 

workers during their cross-border postings originates mainly from the lack of consistent 

distribution of competences, and the clear definition of the substantial terms related to the 

posting of workers. 

It is not only the clash between the freedom to provide services and the social rights 

recognised by the EU law, but also the relationship between the PWD 96/71 and the EU 

Treaties themselves which is controversial. Although the free movement of persons is 

generally regulated under Article 45 TFEU (ex Article 48 EEC), the PWD 96/71 was 

enacted under an internal market legal basis, in the rules on freedom to provide services 

(Article 56 TFEU; ex Article 59 EEC). According to the established literature227, the choice 

of this ‘alternative’ legal basis originated from the need to facilitate the right of workers of 

service providers to free movement when this was curtailed due to transnational provisions 

related to enlargement of the then European Economic Community – the same principle 

was then maintained when the Eastern enlargement of 2004 opened the single market to the 

ten new eastern (‘low-wage’) Member States. 

The present Part reviews the challenges encountered during the regulation of the 

phenomenon of posting of workers, at both ‘macro’ and ‘micro’ level. 

The uncertainties around the interpretation of the PWD 96/71, together with its dual scope 

– i.e. preserving the freedom to provide services while, at least on its face, making a 

contribution to the protection of workers – explains why this legal instrument has been at 

the forefront of the clash between the European economic freedoms and the Member 

States’ autonomy in the protection of workers’ rights.228  

1. ‘Macro’ level challenges 

On a ‘macro’ level, the uncertainties derive from the change of value associated to EU-

level intervention in social policy applicable to posted workers. The ‘clashing points’ that 

can be listed here are: i) the shift in the level of EU-level regulation of labour law related 

matters / the lack of clarity in the hierarchy between EU economic freedoms and national 
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labour law; ii) the broad interpretation of ‘cross border element’; and iii) the different 

interpretation of the notion of ‘public policy’ (ordre public) by the Member States. 

1.1. Finding the balance in the distribution of competences 

Since its origins, the European Economic Community (and now the European Union) has 

been established with the objective to create a European single market, a powerful 

production area allowing a continuous expansion, stable growth and constant increase in 

standards of living.229 The four economic freedoms – free movement of goods, services, 

capital and persons (although initially, only workers) – have been enshrined in the primary 

laws since the Treaties of Rome, and protected by the restrictions introduced by national 

legislations by the CJEU. In landmark rulings such as Dassonville230 the Court established 

that ‘[a]ll trading rules enacted by Member States which are capable of hindering, directly 

or indirectly, actually or potentially, intra-Community trade are to be regarded as 

measures having an effect equivalent to quantitative restrictions’231, and therefore 

prohibited under Article 30 et seq. TEEC (now Article 34 TFEU) (the ‘Dassonville 

formula’).  

In relation to the conflict of fundamental rights, Kiss raises the question whether the 

fundamental rights create an integrated network, based on which deduction is possible from 

the single rights to the system as a whole, or rather they constitute a loose but 

interconnected chain? The integrity of fundamental rights is seldom clear, given the 

differences between the various generations of fundamental rights and their often differing 

qualification and evaluation. 232 According to Kiss, the development of labour law is a 

perfect example to the conflict between economic and social rights, as it often demonstrated 

conflicts along various clashing points, not only in relation to first-generation human rights. 

In labour law, the main conflict is between employers and employees. Projecting the 

economic and business needs onto the fundamental rights, the social rights of 

‘economically dependent’ workers stand opposite to the core rights creating and reinforcing 

the market conditions; these social rights – beyond supporting their existential subsistence 

– were created to guarantee equal rights for all workers. These second-generation rights, i.e. 

the majority of labour and social rights, including collective action, were however rejected 

full recognition for a long time.233 

As reviewed in the previous Part, the original version of the Treaties of Rome did not 

include too many provisions on the social policy; the provisions included focussed mainly 

on the coordination on national rules to foster the free circulation of workforce and remove 

any obstacles to the free competition. The Chapter on Social Provisions of the Treaties of 

                                                           
229 Spaak Report, Introduction (original French version), p. 13. 
230 Case 8/74, Procureur du Roi v Benoît and Gustave Dassonville [1974], ECR 00837. 
231 Dassonville, 8/74, para 5. 
232 Kiss (2010a), p. 3. 
233 Kiss (2010a), p. 3. 
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Rome required the Member States to work towards a convergence of their social security 

systems, however the regulation of this Chapter remained quite vague, without prescribing 

any concrete obligation to the Member States. Gyulavári, quoting Vogel-Polsky234, recalled 

that dilemma raised by the interpretation of Article 117 of the Treaties of Rome: 

‘The question is of dialectical nature: the Treaty, on one hand, does not vest the 

Community institutions with sufficient competence to create a new, supranational 

social system that would be independent from the national legal systems. On the other 

hand, Article 117 of the Treaty suggests that the Member States committed themselves 

to the creation of a Community level social policy.’235  

With the adoption of the Single European Act236 in 1987, Member States pledged to add 

new momentum to the European integration and complete the internal market. By creating 

new EU-level (at that time: Community level) competencies and reforming the institutions, 

the Single European Act opened the way to further political integration and economic and 

monetary union that would be enshrined in the Treaty on European Union (the Maastricht 

Treaty; TEU).237 As discussed in the previous Part, the single market has been at the heart 

of the European project, created to ensure the economic and social progress of their States 

by common action to eliminate the barriers which divide Europe since its establishment in 

1993.238 With the inclusion of Article 3(3) TEU, the internal market is supposed to 

contribute, simultaneously the elimination of obstacles to economic free movement, to 

social protection. Additionally, since the adoption of the Lisbon Treaty, Article 9 TFEU 

requires the EU to pursue a high level of employment and to guarantee adequate social 

protection. This aspect however can also be seen as an economic objective 239. 

Conferring a legally binding nature to the Charter following its inclusion into the Lisbon 

Treaty also raised challenges. As Vörös raises, the Charter needs to be considered as a 

‘constitutional yardstick’ when applying EU law, even though its binding effect has not 

been accepted unanimously by all Member States. The Charter, however, regulates far-

reaching social rights that do not consider the fiscal impact on the budget of the individual 

Member States. Social rights are not first-generation human rights (such as the freedom of 

speech and opinion, the right to a fair trial, freedom of religion) which role is to limit an 

excessive intrusion/regulation by the State into the private sector; rather, social rights 

require an active contribution from the State to guarantee certain services, which certainly 

have serious fiscal implications.240  

                                                           
234 Gyulavári (2003), p. 46. 
235 The author’s own translation from Hungarian. 
236 OJ L 169, 29.6.1987, pp. 1-28. 
237 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Axy0027 
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239Laagland (2018), p. 54. 
240 Vörös (2008), p. 68. 
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Recognising that labour mobility carries the potential to stimulate economic growth and 

global competitiveness241, the European Union has been a promoter of atypical 

employment situations to allow the decrease of structural unemployment by cross-border 

employment242. The large differences in income levels and social policies across the board, 

however, require a stronger intervention at European level into social policies, which 

traditionally falls within the Member States’ autonomy. As Cremers observes, the social 

legislation put in place was often formulated with the best of intentions but was 

subsequently watered down by poor implementation, lack of enforcement and the primacy 

of economic freedoms pushed through by the EU institutions. This primacy has resulted in 

a general policy of deregulation and so-called ‘competitive legal pluralism’ in the field of 

company law and the free establishment of companies.243 Currently, this intervention is 

mainly taking place though the case law of the CJEU, striving to define the common 

principles of posting and harmonising the differing national interpretations, given the 

challenges to adopt legislative acts in the field of employment. 

It is clear from the above that the EU policy cannot be interpreted with the notions and 

logic used to understand national labour and social policies. Indeed, the constantly evolving 

EU social policy did not replace the role of national regulation, but rather duplicated it, 

creating a ‘two-tier social policy’, complementing the national systems with an EU level 

policy, operating with a different scope and objectives.244  

1.2. Broad interpretation of ‘cross border element’ 

Nowadays the bulk of the work of the CJEU relates to preliminary rulings245, i.e. 

proceedings where the interpretation or validity of an EU law is in question, and where a 

                                                           
241 The Stockholm Programme (OJ C 115, 4.5.2010), adopted by the European Council on 11 December 

2009, recognises that labour immigration can contribute to increased competitiveness and economic vitality 

and that, in the context of the important demographic challenges that will face the Union in the future and, 

consequently, an increased demand for labour, flexible immigration policies will make an important 

contribution to the Union's economic development and performance in the longer term (Chapter 6 of the 

Stockholm Programme, p. 27; recital 4 of Directive 2014/66/EU). 
242 Directive 2004/38/EC on the right of citizens of the Union and their family members to move and reside 

freely within the territory of the Member States (OJ L 158, 30.4.2004), codified and reviewed the existing 

European instruments dealing separately with workers, self-employed persons, as well as students and other 

inactive persons in order to simplify and strengthen the right of free movement and residence of all Union 

citizens. See also to this effect: Directive 2008/104/EC on temporary agency work (OJ L 327, 5.12.2008, pp. 

9–14), and for third country nationals: Directive 2014/36/EU on the conditions of entry and stay of third-

country nationals for the purpose of employment as seasonal workers (OJ L 94, 28.3.2014, pp. 375–390) or 

Directive 2014/66/EU on the conditions of entry and residence of third-country nationals in the framework of 

an intra-corporate transfer (OJ L 157, 27.5.2014, pp. 1–22). 
243 Cremers (2015), p. 174. 
244 Gyulavári/Krémer (2004), p. 3. 
245 In 2018, the number of preliminary rulings totalled 568; this number has almost doubled over ten years and 

requests for a preliminary ruling represent 70% of the cases pending before the CJEU. Source: CJEU Press 

Release No 39/19 - Judicial statistics 2018 (https://curia.europa.eu/jcms/upload/docs/application/pdf/2019-

03/cp190039en.pdf).  
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decision is necessary for a national court to give judgment; or where there is no judicial 

remedy under national law.246 

In case of a preliminary referral, the CJEU would analyse the provisions of national law 

applicable to the case in question, given the referring court or tribunal needs to share with 

the CJEU the tenor of any national provisions applicable in the case and, where 

appropriate, the relevant national case law to make their request for preliminary ruling 

admissible.247 The CJEU however is not competent in deciding matters pertaining directly 

to national law – this remains solely within the remit of national courts and tribunals. 

By definition, for the preliminary references on the analysis of the relationship between free 

movement law and national employment regulations to be accepted by the CJEU, they need 

to be related to the interpretation or validity of an EU law, and contain a cross-border 

element. The wording of the freedom of establishment and the freedom to provide services 

make it clear that both freedoms are aimed at eliminating obstacles to the economic free 

movement between Member States; consequently, practices of a purely internal nature 

should not fall within the supervisory reach of free movement law. It is settled law that 

Article 56 TFEU (ex Article 49 EC) precludes the application of any national rules which 

have the effect of making the provision of services between Member States more difficult 

than the provision of services entirely within a single Member State248. The CJEU has also 

held that Article 56 TFEU (ex Article 49 EC) applies where the person providing the 

service and the recipient are established in different Member States249. Services which the 

provider carries out without moving from the Member State in which he is established for 

recipients established in other Member States constitute the provision of cross-border 

services for the purposes of [Article 56 TFEU]250. 

According to settled case law, the existence of a cross-border element is determined on the 

basis of the geographical criterion.251 It has consistently been held that the Treaty rules 

governing freedom of movement and regulations adopted to implement them cannot be 

applied to cases which have no factor linking them with any of the situations governed by 

EU law and all elements of which are purely internal to a single Member State.252 

                                                           
246 Recommendations to national courts and tribunals in relation to the initiation of preliminary ruling 

proceedings (OJ C 439, 25.11.2016, pp. 1-8). 
247 Article 94 of the Rules of Procedure of the Court of Justice. OJ L 265, 29.9.2012, pp. 1–42.  
248 See, inter alia, case C-444/05 Stamatelaki [2007] ECR I-03185, para. 25 and the case law cited. 
249 See case C-55/98 Vestergaard [1999] ECR I-7641, para. 19. 
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What matters is whether the factual situation is linked to more than one Member State. 

However, the CJEU already qualifies an indirect link as sufficient and, for this reason, has 

relaxed the geographical element over the years. 

In case of posting of workers, the cross-border element is inherent to the phenomenon 

itself, as it relates specifically to ‘undertakings established in a Member State which, in the 

framework of the transnational provision of services, post workers […] to the territory of 

[another] Member State’.253 Under some circumstances however, the CJEU was willing to 

review national measures applicable to a purely internal case when the substance of the 

national rule has a potential external effect, further stretching the definition of ‘cross border 

element’ and analysing a purely theoretical transnational situation, i.e. whether  a national 

provision which makes it mandatory for a contracting authority to award contracts only to 

undertakings which undertake, and whose subcontractors undertake, at the time of 

submitting the tender, to pay their employees who perform the contract a minimum wage 

fixed by the State for public contracts only but not for private ones, where there is neither a 

general statutory minimum wage nor a universally binding collective agreement that binds 

potential contractors and possible subcontractors could restrict the freedom to provide 

services254. The CJEU took the stance that the requirement to pay minimum wages could 

restrain service providers in other Member States from tendering, as such requirement may 

constitute an additional economic burden that may prohibit, impede or render less attractive 

the provision of their services in the host Member State.255 

The combination of a broad restriction test and the readily-made assumption of a cross-

border element has the consequence that almost all national labour law measures are liable 

to be challenged under free movement law.256 

1.3. Interpreting the concept of public policy (ordre public) 

In terms of the posting of workers, the interpretation of public policy (ordre public) bears a 

particular importance, given the labour legislation of most Members States often contains 

provisions classified as mandatory and falling under national public policy257 in order to 

retain the jurisdiction of their courts and the applicability of some of their core labour law 

provisions protecting the employees in an employment relationship. It is generally assumed 

that most statutory employment rights constitute overriding mandatory provisions falling 

                                                           
253 Article 1(1) of the PWD 96/71. Highlights by the author. 
254 RegioPost, C-115/04, para 47. 
255 RegioPost, C-115/04, para 69. 
256 Laagland (2018), p. 57. 
257 See the labour legislation in France and the other jurisdictions influenced by the Code Civil (Belgium, 

Italy, Luxembourg), but also Hungary where the Labour Code (Munka Törvénykönyve, Act I of 2012) 
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under public policy, thus if host country is the forum (i.e. the jurisdiction to hear the claim, 

based on Article 21 of the Brussels I Regulation), the host court should be able to apply 

most of its statutory employment rights, and not only the ‘core employment rights’ enlisted 

in Article 3(1) of the PWD 96/71, to posted workers and local labour alike, irrespective of 

what the choice of law process would otherwise determine to be the applicable law of the 

contract (home law).258  

The public policy, or ordre public, exception is a prominent and controversial feature of 

private international law. 259 As indicated by various comparative law studies260, the term 

ordre public possesses two somewhat distinct meaning: in common law, it is often 

associated with ‘public policy’, meaning that courts will not enforce contracts the 

performance of which would contravene fundamental moral principles, or which would 

offend against some other overriding public interest. In modern English law, for example, 

in cases with litigants or facts involving foreign legal systems, public policy’s international 

form consists of the forum’s reserved right to set aside conflicts rules in order to reach a 

decision more compatible with justice or morality as locally conceived.261 

In civil law countries, however, ordre public also connotes legislative provisions which are 

jus cogens, i.e. provisions that cannot be contracted out of or otherwise undercut. In France, 

where the notion of ordre public interne (internal public policy) was first codified in the 

Code civil of 1804, the corpus of protective labour legislation, for example, is d’ordre 

public.262 With the increased exposure to international situations and thus conflict of laws, 

the concept of ordre public externe (external public policy) was developed, following the 

logic of public policy: no country can afford to open its tribunals to the legislatures of the 

world without reserving for its judges the power to reject foreign law that is harmful to the 

forum.263  

On a European level, the term public policy (ordre public) also bears two opposite 

meanings264: in the negative sense of the term, often identified as ‘reservation of public 

policy’, it indicates a defence mechanism, the reflection of the fundamental social, 

economic and moral values of the society, and thus protecting certain specific interests 

which are contrary to an applicable law. On the other hand, when identified with the 

concept of ‘overriding mandatory rules’, it includes provisions of strictly positive or 

peremptory nature taking precedence over otherwise applicable law and even the choice of 
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law expressed by the parties, in order to promote the enforcement of certain values, which 

takes place through the so-called directly applicable legal norms.265  

In the case of the posting of workers, which is by definition a European phenomenon 

building upon national labour legislation (given the transnational nature of service 

provision), the differing interpretation of the term public policy (ordre public) by the 

sending and receiving Member States has been subject to scrutiny of the CJEU. As outlined 

by Laagland, in labour law cases Member States frequently offer workers’ protection as a 

ground of justification, which the CJEU has recognised as a ground of public interest266; 

other accepted public interest justifications are the prevention of social dumping or unfair 

competition and avoidance of labour market disturbances.267  

Article 3(10) of the PWD 96/71 allows Member States to extend to all service providers, in 

compliance with the TFEU and on a basis of equality of treatment, the terms and conditions 

of employment on matters other than those referred to in Article 3(1), i.e. the ‘core 

employment rights’, in the case these qualify as overriding mandatory rules under national 

law.  

In practice, in case a host Member State wishes to extend further employment law 

protection to posted, rather than argue that home rules are contrary to host public policy, 

they may do so with reference to Article 9(2) of the Rome I Regulation and to Article 3(10) 

of PWD 96/71268 (although in rare cases it might be possible to argue that applying the 

applicable law is contrary to host public policy e.g. if under home law there is no protection 

for whistle-blowers denouncing dangerous working conditions – since whistleblowing is 

not one of the mandatory rules listed in Article 3(1) of the PWD 96/71269). In fact, 

according to the Rome Convention Green Paper270, the PWD 96/71 is regarded as the 

implementation of Article 9 of the Rome I Regulation, concerning overriding mandatory 

rules.  

According to the Rome I Regulation, ‘[n]othing in this Regulation shall restrict the 

application of the overriding mandatory provisions of the law of the forum’, overriding 

mandatory provisions being defined in Article 9(1) as ‘provisions the respect for which is 

regarded as crucial by a country for safeguarding its public interests, such as its political, 

social or economic organisation, to such an extent that they are applicable to any situation 

falling within their scope, irrespective of the law otherwise applicable to the contract under 

this Regulation.’ This definition of the concept of mandatory rules is based on the decisions 
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of the CJEU in Arblade et al.271 and Ingmar GB Ltd v Eaton Loenard Technologies Inc.272, 

which confirmed the CJEU’s jurisdiction to consider whether a national rule’s express 

scope should be honoured as of public policy (ordre public), or rather considered as 

undermining the uniform choice of law rules which the Rome I Regulation introduces and 

accordingly impeding the internal market. 273 

Article 8(1) of the Rome I Regulation provides that the choice of law in employment 

contract may not ‘have the result of depriving the employee of the protection afforded to 

him by provisions that cannot be derogated from by agreement under the law that, in the 

absence of choice, would have been applicable pursuant to paragraphs 2, 3 and 4 of this 

Article’, with paragraphs (2)-(4) regulating the law applicable to individual employment 

contracts in the absence of choice by the parties. 274 

Do these provisions in relation to these non-excludable rules preclude the application of 

overriding mandatory rules under Article 9? Based on the interpretation provided in the 

Rome Convention Green Paper, the provisions of Article 8 are not intended to be 

exhaustive, and Article 8(1) is really a specialised application of the principle of freedom of 

choice articulated in Article 3(3) (application of provisions of the law of the country other 

than the country whose law has been chosen). Article 3(3) does not exclude the application 

of Article 9 either: according to Merrett, any other interpretation would deprive an 

employee of the safety valve offered by the public order acts which would be an odd result 

of provisions designed to give employees extra protection.275 

2.  ‘Micro’ level challenges 

As discussed above, on a ‘micro’ level – specific to the regulation of the posting of workers 

– Member States (and the CJEU) had to work together to clarify / re-regulate the core 

elements of this atypical form of labour mobility in the light of the practical experience 

acquired over the past 15 years, when the posting of workers became truly practised and 

visible. In this context, there is a need to provide clarity of definition of i) the concept of 

‘posted worker’; ii) the concept of ‘temporariness of postings’; and the iii) interpretation of 

‘minimum rates of pay’.  

In this context, there is a need to provide clarity of definition of i) the core concepts of 

posting (namely: who can be a ‘service provider’, what constitutes a ‘genuine link’ between 

the undertaking and the posted workers; how postings relate to the regulation of temporary 

agency work and social security regulation); ii) the concept of ‘temporariness of postings’; 

and the iii) interpretation of ‘minimum rates of pay’.  
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1.1. Defining the core concepts of posting 

According to the European Commission’s Green Paper, difficulties associated with the 

different definitions of worker have emerged particularly in connection with the 

implementation of the directives on posting of workers and transfers of undertakings. The 

PWD 96/71 and the Enforcement Directive in fact, contrary to most European labour law 

legislation, require to qualify posted workers as ‘workers’ in base of the criteria provided in 

the law of the Member State to whose territory the worker is posted276 (i.e. of the host 

country), instead of assessing their position in base of the sending country's legislation. 

These Directives, therefore, require that all undertakings posting their workers temporarily 

to another Member State know and comply with not only with their own labour law 

requirements, but with those of the host country as well, which creates a significant burden 

to the economic operators desiring to benefit of the freedom of provision of services. 

In addition to the conditions set by the PWD 96/71, the Enforcement Directive lists 

qualitative criteria characterising the existence of a genuine link between the employer and 

the Member State of establishment, which can also be used to determine whether a person 

falls within the applicable definition of a posted worker. Namely, Article 4 of the 

Enforcement Directive provides a number of criteria the competent authorities may review 

to identify genuine postings and to prevent abuses and circumventions of the rules on 

postings of workers, especially the use of so-called ‘letterbox companies’ disguising 

effective employment relationships as postings. These ‘clues’ include in particular277: 

(a) the place where the undertaking has its registered office and administration, uses 

office space, pays taxes and social security contributions and, where applicable, in 

accordance with national law has a professional licence or is registered with the 

chambers of commerce or professional bodies; 

(b) the place where posted workers are recruited and from which they are posted; 

(c) the law applicable to the contracts concluded by the undertaking with its workers, 

on the one hand, and with its clients, on the other; 

(d) the place where the undertaking performs its substantial business activity and where 

it employs administrative staff; 

(e) the number of contracts performed and/or the size of the turnover realised in the 

Member State of establishment, taking into account the specific situation of, inter 

alia, newly established undertakings and SMEs. 

The Enforcement Directive reinforces the definition of ‘worker’ by stating that Member 

States should be guided, inter alia, by the facts relating to the performance of work, 

subordination and the remuneration of the worker, notwithstanding how the relationship is 
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characterised in any arrangement, whether contractual or not, that may have been agreed 

between the parties278. 

 

Figure 4: Differences in scope between Regulation (EC) No. 883/2004 and Directive 

96/71/EC, based on Jorens/De Wispelaere (2019), p. 115. 

 

One of the main criticism against the current rules on posting of workers refer to the 

discrepancies between the definition of the posted workers provided by the PWD 96/71 and 

the Enforcement Directive as well as the definitions provided by other applicable secondary 

legislation, creating uncertainties regarding the personal scope of these Directives, and 

consequently legal loopholes in the enforcement of the provisions.  

Additionally, the European Parliament279 has identified a growing tension between the 

EU’s objectives in the field of economic policy, the freedom of transnational service 

provision and the social rights of workers, given that the basic provision of the PWD 96/71 

reflects the situation of the mid-1990s, but since then a number of EU legal instruments and 

principles have been adopted, namely:  

i) there is a mismatch between the definition and the temporary character of posting 

between the PWD 96/71 and the regulation on the coordination of social security 

systems280;  

ii) while temporary agency workers do fall under the personal scope of the PWD 96/71 

as defined in Article 1(3) point c), since the implementation of the Temporary 

Agency Work Directive in 2011, temporary agency workers are required to be 

granted the same working and employment conditions of workers as comparable 
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workers of the user undertaking, in the PWD 96/71 the same principle is not 

mandatory281. 

The PWD 96/71 was primarily introduced to help Member States to establish the rules of 

the competent forum in case of disputes arising during cross border employment 

relationship. It is also important to mention that the PWD 96/71 applies primarily to the 

undertakings providing transnational services and employing the posted workers, thus the 

principal defendants in case of a transnational dispute 282. Only secondarily, to clarify in 

which instances the undertakings need to comply with the obligations set by the Directive 

(and the subsequent Enforcement Directive and new PWD 2018/957), the Directive 

elaborates on the definition of ‘posted worker’ and generally, of ‘worker’. Posted workers 

themselves are thus only indirectly the subjects of PWD 96/71 and ancillary legislation. 

a) Defining the ‘service provider’ undertaking 

By centring the Directive around the notion of the posting undertakings instead of the 

notion of posted workers, the EU legislators confirmed the principle determined in Rush 

Portuguesa (C-113/89): posted workers are not EU citizens engaging in cross-border 

employment relationships, but integral parts of the services provided by certain economic 

operators across the EU, and therefore linked to the nature and duration of the provision of 

services. The PWD 96/71 (and the Enforcement Directive) – although they set as an 

objective to guarantee respect for an appropriate level of protection of the rights of posted 

workers for the transnational provision of services283 – in their present state are not so much 

about setting the rights and obligations of posted workers when performing work in a 

Member State other than their usual residence, but rather about determining the rights and 

obligations applicable to undertakings providing transnational services through their usual 

workforce, under one of the following stances284: 

a) providing services in another Member State under a contract concluded with the 

party for whom the services are intended, operating in that Member State; or 

b) providing services to an establishment or to an undertaking owned by the same 

corporate group in the territory of a Member State; or 

c) being a temporary employment undertaking or placement agency, hire out a worker 

to a user undertaking established or operating in the territory of a Member State. 

                                                           
281 EU Commission 2016 Impact Assessment, p. 15. 
282 Article 1(1) of the PWD 96/71. 
283 Article 1(1) of Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 on 

the enforcement of Directive 96/71/EC concerning the posting of workers in the framework of the provision 

of services and amending Regulation (EU) No 1024/2012 on administrative cooperation through the Internal 

Market Information System, OJ L 159, 28.5.2014, p. 11–31. 
284 Article 1(3) of the PWD 96/71. 
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Given the above variations in posting scenarios, as well as the differences in labour law 

regulations across the Member States, the definition of ‘posted worker’, and ‘worker’ in 

general, is left broad by the PWD 96/71, and subject to case-by-case interpretation.285 

As defined by the PWD 96/71, the phenomenon of posting of workers relates to workers 

who, for a limited period, carry out their work in the territory of a Member State other than 

the State in which they normally work.286 To fall under the scope of the posted worker 

regulation, the workers to another Member State should be linked to their employer - 

defined as ‘service provider’ by the Directives - through a subordinate employment 

relationship. Neither the PWD 96/71, nor the Enforcement Directive provides a true 

definition of the ‘service provider’. The PWD 96/71 only determines in its Article 1 that: 

‘undertakings established in a Member State which, in the framework of the 

transnational provision of services, post workers, in accordance with paragraph 3 [i.e. 

within the framework of intra-corporate transfer, secondment to client premises or 

hiring out of personnel through temporary-work agency], to the territory of a Member 

State’. 

The legislation however remains silent on the essence of both notions of the ‘service 

provider’ or the more generic ‘undertaking’. The Enforcement Directive goes one step 

forward and require the competent authorities of the Member States to ascertain whether 

‘an undertaking genuinely performs substantial activities, other than purely internal 

management and/or administrative activities’287, again without defining who shall be 

considered as ‘undertaking’ within a posting relationship. 

As neither of the secondary legislation applicable to posting of workers provide a clear 

definition of who are the undertakings, who should conform with the labour and 

administrative requirements established by the Directives, and what are the activities 

performed on a transnational level and on a temporary basis that would qualify a posting of 

workers as such, we need to look for a more generic approach through other legislations. 

The term ‘undertaking’ is not defined in the Treaty but has been widely interpreted by the 

CJEU. In the Höfner and Elser v Macrotron case288 the Court held that ‘the concept of an 

undertaking encompasses every entity engaged in an economic activity, regardless of the 

legal status of the entity or the way in which it is financed’.  

The critical question is, therefore, what constitutes an ‘economic activity’, and how this 

term relates to the more generic category of ‘services’?  

b) Defining the ‘economic activity’ within the framework of postings 

                                                           
285 See below Chapter 2 Section 2.4 for a detailed analysis of the challenges to define posted workers. 
286 Article 2(1) of the PWD 96/71. 
287 Article 4(2) of the Enforcement Directive. 
288 Case C-41/90, Höfner and Elser v Macrotron GmbH [1991], ECR I-01979, para 21. 



74 

 

The definition of ‘economic activity’ was examined by the CJEU in a series of cases, 

establishing that the characteristic features of an ‘economic activity’ is (1) the offering of 

goods or services on the market289, (2) where the activity could at least in principle be 

carried on by a private undertaking in order to make profits290. Some of the decisions of the 

CJEU upheld that there exists an extra element that for an economic activity to be found 

there must also (3) be a bearing of the economic and financial risk291; however it is argued 

that risk does not form a general requirement in the definition of undertakings, but simply a 

factor in the assessment of identifying an economic unit, while the independent economic 

role on the market appears to be a requirement for defining undertakings.292 In the 

Macroton case, explicitly inquiring whether the provision of business executives by 

personnel consultants constitute a service, the CJEU upheld that employment procurement 

is indeed an economic activity. 

The definition of services in EU law is regulated under Title IV (‘Free movement of 

persons, services and capital’), Chapter 3 (‘Services’) of the Treaty on the Functioning of 

the European Union293, as well as the Services Directive294. Article 57 TFEU (ex. Article 

50 TEC), defines ‘services’ as follows: 

‘Services shall be considered to be “services” within the meaning of this Treaty where 

they are normally provided for remuneration, in so far as they are not governed by the 

provisions relating to freedom of movement for goods, capital and persons. 

‘Services’ shall in particular include: 

(a) activities of an industrial character; 

(b) activities of a commercial character; 

(c) activities of craftsmen; 

(d) activities of the professions.’ 

Based on the definition provided by the TFEU, therefore, the definition of ‘services’ 

includes all activities that are remunerated, but do not fall under the scope of the regulation 

of free movement of goods, capital, or people. There is no constant definition of ‘services’, 

and a case by case analysis is required to determine whether certain activities would fall 

under this category. 

                                                           
289 Case C-205/03, FENIN v Commission [2006], ECR I-6295, para 25. 
290 Case C-67/96, Albany International BV v Stitching Bedrifspensioenfonds Textielindustrie [1999], ECR I-

57, para 79. 
291 Case C-180/98, Pavlov [2000], ECR I-06451, para 76.; Case C-309/99, Wouters [2002], ECR I-1577. 
292 Eckbo (2012), p. 19 and p. 38. 
293 Consolidated version of the Treaty on the Functioning of the European Union, OJ C 326, 26.10.2012, pp. 

47–390. 
294 Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on services in 

the internal market, OJ L 376, 27.12.2006, pp. 36–68. 



75 

 

Initially, the PWD 96/71 seems to have meant to be applicable only in certain sectors: as 

indicated by the Cockfield White Paper of 1985295, the provision of transnational services 

within the European Communities before the creation of the single market (and the 

adoption of the PWD 96/71) was mainly concentrated in the traditional services such as 

transport, banking and insurance, and opening up to new service areas such as information 

marketing and audiovisual services296. 

Accepting that the PWD 96/71 itself is rooted in the CJEU’s decision in the Rush 

Portuguesa case297, it is understandable that the Directive refers to the construction sector 

and to the initial assembly and/or first installation of goods, while allowing Member States 

to provide certain exemptions in case of services of short duration or otherwise considered 

as ‘non-significant’298; the Annex of the PWD 96/71 explicitly lists the activities falling 

under the scope of Article 3 (1), second indent299. With the digitalisation of the labour 

market it is increasingly difficult to establish whether the activity falls under the provision 

of services, and whether the employee making use of flexible (or even virtual) working 

arrangements is a posted worker. 

In a recent case, Danieli & C. Officine Meccaniche SpA300, the CJEU confirmed that ‘the 

provisions of Article 56 TFEU must apply in all cases where a person providing services 

offers those services in a Member State other than that in which he is established, wherever 

the recipients of those services may be established’301. Additionally, Advocate General 

Wahl has underlined that ‘the [PWD 96/71] applies to a wide array of situations in which 

workers are transferred from one Member State to another in the context of cross-border 

provision of services’302. 

Based on recent official statistics303, the number of postings across the EU in the 

construction sector continues to constitute a significant share of the workers providing 

                                                           
295  Commission of the European Communities, Completing the Internal Market: White Paper from the 

Commission to the European Parliament {COM(85) 310 final}, 14 June 1985. 
296 Cockfield White Paper {COM(85) 310 final}, p. 27, para. 100. 
297 Certain authors, such as Arnholtz (2013:69) consider it as a mistake to see the PWD 96/71 as a logical 

extension of the Rush Portuguesa decision (C-113/89). Instead, they suggest that it should be seen as the 

political institutionalisation of that decision, so that the importance of the Rush Portuguesa decision may be 

more dependent on the dir 

ective than the other way around. 
298 Articles 3(2)-(5) of PWD 96/71. 
299 Annex to the PWD 96/71: ‘The activities mentioned in Article 3 (1), second indent, include all building 

work relating to the construction, repair, upkeep, alteration or demolition of buildings, and in particular the 

following work: 1. excavation; 2. earthmoving; 3. actual building work; 4. assembly and dismantling of 

prefabricated elements; 5. fitting out or installation; 6. alterations; 7. renovation; 8. repairs; 9. dismantling; 

10. demolition; 11. maintenance; 12. upkeep, painting and cleaning work; 13. improvements’. 
300 Case C-18/17, Danieli & C. Officine Meccaniche SpA [2018], ECLI:EU:C:2018:904. 
301 Danieli & C. Officine Meccaniche SpA, C-18/17, para 42. 
302 Opinion of AG Wahl delivered in the Danieli & C. Officine Meccaniche SpA case, C-18/17, para. 40. 
303 De Wispelaere/Pacolet (2018) analysed the number of posted workers per sector based on the number of 

persons registered in the national declaration tools reported in 2017 by the following countries: Bulgaria, 

Denmark, Germany, Estonia, Greece, France, Italy, Cyprus, Lithuania, Luxembourg, Austria, Romania, 
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cross-border services (approx. 33% of total postings, as reported by 17 countries), however 

a significant rise is witnessed in the services sector, including the transfer of personnel in 

the business world (secondments in the field of finance and insurance; real estate; 

professional, technical and scientific activities; administrative and support service activities 

representing approx. 5.7% of total postings, as reported by 17 countries). 

Another category of workers excluded from the scope of the PWD 96/71 – as confirmed by 

the European Commission’s Practical Guide304, but without expressed reference in either 

the PWD 96/71 or the new PWD 2018/957 – is the group of business travellers. Business 

visitors are not defined by EU law, hence the challenge in drawing a clear distinction 

between genuine business visitors and posted workers. Typically, business visitors include 

professionals travelling to another Member State for a short period of time (usually from 

few days to few weeks) to perform non-gainful activity, either on their own account, or 

upon instruction of their employers e.g. with the scope of visiting subsidiaries or client 

premises, attending seminars, training or meetings, occasionally with the intent to negotiate 

contracts with partners and clients.305 As typically business visitors are considered as not 

performing any substantial work activity, they are usually exempt from obtaining work 

permits for the host country, and are only subject to obtaining a residence title (e.g. visa) 

allowing them to enter the host country and to reside there for the duration of their visit. On 

the other hand, many business visits disguise work activities, when the professionals are 

actually posted to another Member State to perform an activity on behalf and under the 

instructions of their employer, in exchange of remuneration. It is up to the discretion of the 

competent authorities adjudicating the respective residence titles to decide whether the 

business visitors would qualify as posted workers as well306. 

It needs no explanation that employers prefer the worker to be sent on a business trip due to 

the lower financial charges associated when compared to the costs of posting of workers 

abroad.307 The application of business visitor rules to posted workers is only one way of 

circumventing the requirements set in the PWD 96/71 to guarantee fair working conditions 

to workers posted to another Member States. An inquiry led by the European Institute for 

Construction Labour Research (CLR) in 2011308 identified different types of ‘fake’ postings 

                                                                                                                                                                                 
Slovenia, Slovakia, Finland, Sweden, United Kingdom. Given the discrepancies in the information reported, 

as well as the missing Member States, however, these figures cannot be considered as fully accurate.  
304 European Commission: Practical guide on posting of workers (2019), pp. 7-8. 

(https://ec.europa.eu/social/main.jsp?langId=en&catId=471&furtherNews=yes&newsId=9469).  
305 Although does not provide any clear definition of business visitors themselves, the Schengen Borders 

Code (Regulation (EU) 2016/399 of 9 March 2016; OJ L 77, 23.3.2016, pp. 1–52) enlists in its Annex I the 

documentary evidence required from the third-country national in order to verify the fulfilment of the 

condition to justify the purpose of the intended stay, namely: (i) an invitation from a firm or an authority to 

attend meetings, conferences or events connected with trade, industry or work; (ii) other documents which 

show the existence of trade relations or relations for work purposes; (iii) entry tickets for fairs and congresses 

if attending one. 
306 Based on the inquiry lead by the author with national authorities. 
307 Szypniewski (2018), p. 2. 
308 Cremers (2011). 

https://ec.europa.eu/social/main.jsp?langId=en&catId=471&furtherNews=yes&newsId=9469
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developed in practice, either because the PWD 96/71 requirements were too burdensome to 

abide to, or to benefit from the regime shopping309: 

1. Normal posting with specialised subcontractors providing temporary services in another 

EU Member State with well-paid skilled workers or qualified staff both belonging to 

the posting companies’ core workforce.  

2. Legal posting in the form of labour-only subcontracting where the calculation is made 

between engaging a domestic workforce and bringing in a workforce from abroad under 

the ‘free provision of services’ banner. A supplier providing workers from a country 

with low social security payments is cheaper than a domestic supplier; the legal 

character of the posting can be questioned if this is combined with long working hours 

and poor living and working conditions.  

3. Questionable practices of ‘legal’ posting where the recruited workforce is confronted 

with deductions for administrative costs, lodging and transport, with tax deductions and 

obligatory refunding (after the return back home) of (minimum) wage payments. These 

practices are clearly in breach of the PWD.  

4. Finally, different types of ‘fake’ posting which varies from the distribution over a whole 

work gang of falsified A1 forms; recruitment via letterbox companies; unverifiable 

invoices for the provision of services; the recruitment of posted workers already present 

in the host country, workers turned into bogus self-employed. 

c) Defining the ‘genuine link’ between the service provider and the posted worker 

In order to determine whether an undertaking genuinely performs substantial activities, 

other than purely internal management and/or administrative activities, the national 

authorities are required by the Enforcement Directive to make an overall assessment of all 

factual elements characterising those activities, taking account of a wider timeframe, 

carried out by an undertaking in the Member State of establishment, and where necessary, 

in the host Member State.310 Such elements may include in particular: 

a) the work is carried out for a limited period of time in another Member State; 

b) the date on which the posting starts; 

c) the posting takes place to a Member State other than the one in or from which the 

posted worker habitually carries out his or her work according to Regulation (EC) 

No 593/2008 (Rome I) and/or the Rome Convention; 

d) the posted worker returns to or is expected to resume working in the Member State 

from which he or she is posted after completion of the work or the provision of 

services for which he or she was posted; 

e) the nature of activities; 

                                                           
309 Cremers (2018). 
310 Article 4(2) of the Enforcement Directive. 
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f) travel, board and lodging or accommodation is provided or reimbursed by the 

employer who posts the worker and, if so, how this is provided or the method of 

reimbursement; 

g) any previous periods during which the post was filled by the same or by another 

(posted) worker. 

As with the definition of ‘service provider’ and ‘undertaking’, neither the PWD 96/71, nor 

the Enforcement Directive defines the content of the services to be performed by the posted 

worker. Generally, scholars consider if the requirements to qualify an activity as ‘economic 

activity’ are satisfied, it is irrelevant that the body is not in fact profit making or that it is 

not set up for an economic purpose. Also, it is important to point out that the legal 

personality of the entity is irrelevant, therefore natural persons, legal persons, State and 

public bodies (even if they supply public services or if the entity is subject to a public 

service obligation) are potentially caught under the definition of ‘undertaking’ from EU law 

perspective. 

It is easy to jump to the conclusion that because of the increasing visibility of posting 

situations, and consequently of the misuse of the applicable rules that the core reason of the 

use of postings is to make use of the more favourable social security and labour law 

regimes of some Member States, and therefore to create an environment promoting ‘social 

dumping’. As some scholars highlight311, however, the increased reference to ‘social 

dumping’ nowadays is due, on the one hand, to the high political resonance of social 

dumping in Europe, and the term’s ambiguity, on the other.312 

If defining social dumping as ‘the practice, undertaken by self-interested market 

participants, of undermining or evading existing social regulations with the aim of gaining 

competitive advantage’313, the import of services involving posted workers from low wage 

countries is only one way of facilitating social dumping, and in volumes it is still irrelevant 

compared to the import of goods from low-wage countries, or the offshoring of production 

to low-wage countries, as performed by many (mainly western) multinational companies.314 

If so, one may wonder if the goal of broadening of the circle of workers considered as 

posted workers – as introduced by the new PWD 2018/957 – is indeed to fight against 

‘social dumping’ and promote social rights, or rather to take another step forward the 

unification of the labour markets and employment regulations to promote the economic 

competitiveness of certain Member States. 

Overall, when defining the personal scope of the PWD 96/71 in base of the activities 

performed by workers posted to another Member States to provide transnational services, a 

trend of broadening of the circle of workers considered as posted workers can be perceived. 

                                                           
311 See inter alia: Bernaciak (2014), Sapir (2015), Vaccarino/Darvas (2016).  
312 Bernaciak (2014), p. 5. 
313 Bernaciak (2014), p. 5. 
314 Sapir (2015), p. 12. 
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The new rules adopted by the European Parliament expand the scope of the PWD 96/71 

beyond the traditional sectors (construction, manufacturing, agriculture) with the intent to 

promote the ‘equal pay for equal work’ principle within all sectors impacted by 

transnational provision of services. While recognising that cross-border mobility of workers 

has significantly expanded in the past decade, with the localisation of operations and 

workers to Member States providing the most beneficial (and cost-effective) environment, 

once implemented, the new PWD 2018/957 will extend to sectors that were traditionally 

considered as creating disproportionate regulatory burdens and unjustified barriers to 

provision of cross-border services, like the road transport sector. Once the new regulation 

becomes effective, and all employers posting their workers to another Member State will 

need to fulfil the employment law, tax and social security requirements in both the home 

and host country, while observing the additional notification and document retention 

obligations arising from the Enforcement Directive. 

1.2. Defining the ‘temporariness’ of postings 

Both the European Commission and the academia has long identified that the definition and 

the temporary character of posting in the PWD 96/71 as well as in the regulation on the 

coordination of social security systems differs substantially.  

In fact, the Social Security Regulation defines ‘posted workers’ as follows (Article 12): 

‘A person who pursues an activity as an employed person in a Member State on behalf 

of an employer which normally carries out its activities there and who is posted by that 

employer to another Member State to perform work on that employer's behalf shall 

continue to be subject to the legislation of the first Member State, provided that the 

anticipated duration of such work does not exceed twenty-four months and that he is 

not sent to replace another person.’ 

In order to align the definition of posted workers in employment law and social security, 

the new PWD 2018/957 introduced of some changes to the current definition of posted 

workers. The European Commission’s original Proposal would have limited the postings to 

24 months as a general rule, in compliance with social security regulations, while providing 

the opportunities to extend the length of postings beyond this date, under the condition that 

following this duration ‘the Member State to whose territory a worker is posted shall be 

deemed to be the country in which his or her work is habitually carried out’315, i.e. the 

posted worker would be subject of the mandatory set of terms and conditions applicable to 

workers in the host country in the field of employment and social security. The length of 

general posting proposed by the European Commission was nevertheless decreased to 12 

                                                           
315 Proposal for a Directive of the European Parliament and of the Council amending Directive 96/71/EC of 

The European Parliament and of the Council of 16 December 1996 concerning the posting of workers in the 

framework of the provision of services {COM(2016) 128 final}. 
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months by the Council, with the opportunity of extension up to 18 months on the basis of a 

motivated notification by the service provider.316  

With regards to temporary agency work, the proposal of the new PWD 2018/957 refers to  

the Temporary Agency Work Directive to ensure that the basic working and employment 

conditions applying to temporary agency workers posted to another Member State should 

be at least those which would apply to such workers if they were recruited by the user 

undertaking to occupy the same job317. 

The question of the ‘temporariness’ of posting is especially important in the transportation 

sector, where drivers and ship staff are often spending a very short time on the territory of 

the host country. Highly mobile workers in general (such as flight attendants or support 

staff of cruise ships, but also the artist or members of a touring company) are currently 

subject to the posting regulation in case they perform their activities within the framework 

of provision of services. Representatives of this particular group of posted workers have 

voiced their concerns against the heavy impact by Member State enforcement rules on 

posting, where they are required to provide disproportionate number of documents in 

particular compared to the nature and duration of posting in the sector.318 

More recently, in Dobersberger319, the CJEU was requested to interpret whether the 

administrative requirements and control measures applicable to posted workers under PWD 

96/71 as well as the Enforcement Directive – especially the requirements to submit a 

preliminary notification, as well as to keep the documentation proving compliance with the 

rules on remuneration and social security – to ‘highly mobile workers’ carrying out catering 

work (on-board service, preparation and sale of food and drinks) on international trains 

transiting the territory of various Member States, in this case Hungary and Austria.  

First of all, the CJEU observed that free movement of services in the transport sector is 

governed not by Article 56 TFEU, which concerns freedom to provide services in general, 

but by a specific provision, namely Article 58(1) TFEU, according to which ‘freedom to 

provide services in the field of transport shall be governed by the provisions of the Title 

relating to transport’.320 Although services such as on-board services, cleaning services or 

the provision of food and drink on trains are incidental to the service of rail passenger 

transport, they are not inherently linked to that service. Consequently, services that are not 

covered by the provisions of the title of the TFEU relating to transport, fall within the scope 

                                                           
316 Proposed new Article 2a of the PWD 96/71. For a more detailed analysis of the discrepancy between the 

definition of posted workers under the PWD 96/71 and the social security legislation, see: Fekete (2018a); for 

the new regulation on the length of postings, see Part 2 Chapter 3 Section 3.3 below. 
317 Recital 12 of the new PWD 2018/957. For a more detailed analysis of the new regulation on rotational 

postings, see Chapter 2 Section 3.3 below. 
318 See inter alia: Pearle* (2019). 
319 Case C-16/18, Michael Dobersberger, ECLI:EU:C:2019:638. 
320 Michael Dobersberger, C-16/18, para. 24. 
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of Articles 56 to 62 TFEU relating to services, with the exception of Article 58(1) TFEU 

and, accordingly, may, as such, be covered by the PWD 96/71.321 

Nevertheless, according to the CJEU, a worker cannot, in the light of PWD 96/71, be 

considered to be posted to the territory of a Member State if the performance of his or her 

work does not have a sufficient connection with that territory.322 Workers who carry out a 

significant part of their work in the Member State of establishment of the undertaking 

which assigned them to provide services on international trains, that is to say all activities 

falling within the scope of that work with the exception of the on-board service provided 

during the train’s journey, and who begin or end their shifts in that Member State, do not 

have a sufficient connection with the territory of the Member State or Member States 

crossed by those trains to be regarded as ‘posted’, within the meaning of PWD 96/71.323 As 

such, the CJEU upheld the Advocate General’s opinion that ‘highly mobile workers’ should 

not fall under the category of posted workers, and consequently under the scope of PWD 

96/71 and the Enforcement Directive.324  

It is clear that drivers engaged in cross-border road transport and cabotage operations do 

fall under the scope of the posting Directives even if they only spend a short amount of 

time in the host country to load and unload the cargo, and therefore could be considered as 

‘highly mobile workers’ in the sense of the Dobersberger decision, creating an ambiguous 

legislator environment for the workers posted in this sector. Other sectors of international 

freight and transportation, however, remain exempt: the current PWD 96/71 explicitly 

excludes merchant navy undertakings as regards seagoing personnel325 given the specific 

nature of the itinerant work done by this group of workers and the practical difficulties 

associated with monitoring them326. Similar challenge is faced in relation to road transport 

personnel: the impact assessment supporting the legislative proposal aiming at laying down 

specific rules with respect to PWD 96/71 and the Enforcement Directive for posting drivers 

in the road transport sector concludes that ‘the posting provisions and administrative 

requirements do not suit the highly mobile nature of the work of drivers in international 

road transport. This causes disproportionate regulatory burdens for operators and creates 

unjustified barriers to provision of cross-border services’327. As reviewed in the below Part 

                                                           
321 Michael Dobersberger, C-16/18, paras. 26-27. 
322 Michael Dobersberger, C-16/18, para. 31. 
323 Michael Dobersberger, C-16/18, para. 33. 
324 Opinion of AG Szpunar, Michael Dobersberger, para. 65. 
325 Article 1(2) of the PWD 96/71. 
326 Communication from the Commission to the European Parliament, the Council, the European Economic 

and Social Committee and the Committee of the Regions - Reassessing the regulatory social framework for 

more and better seafaring jobs in the EU (first phase consultation of the social partners at Community level 

provided for in Article 138(2) of the Treaty) {COM/2007/0591 final}. 
327 Proposal for a Directive of the European Parliament and of the Council amending Directive 2006/22/EC as 

regards enforcement requirements and laying down specific rules with respect to Directive 96/71/EC and 

Directive 2014/67/EU for posting drivers in the road transport sector {COM(2017) 278 final}; Brussels, 

31.5.2017. 
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4 however the situation of highly mobile posted workers is likely to change following the 

adoption of the EU Mobility Package. 

1.3. ‘Equal pay for equal work’: minimum rates of pay or remuneration? 

Member States have different traditions when it comes to standard-setting in labour law, 

including minimum wages and wage-structures. They resort to a variety of mechanisms 

which are often combined and range from statutory regulation over various types of 

agreements to social clauses in procurement rules. The conventional way of standard 

setting covers a wide array of agreements, depending on the level at which they are 

concluded (cross-sectoral, sectoral, company) and according to whether or not their 

applicability can be extended.328  

The variation in the labour law standards are clearly visible from the OECD’s indicators on 

the strictness of employment protection legislation. These indices are synthetic indicators 

of the strictness of regulation on dismissals and the use of temporary contracts.  

 

Source: OECD, Employment Protection Legislation database (2008-2013) 

The above chart shows how, on one end of the spectre, countries like Belgium, France, 

Germany, and the Netherlands represent a stricter, more codified approach in terms of 

labour protection. On the other end, the United Kingdom – together with other common 

law countries – relies primarily on voluntary regulation between workers, employers and 

trade unions, as opposed to legislative intervention.329 The Nordics, together with the CEE 

countries, embody a more moderate approach in terms of labour protection, regulating 

employment law condition through a mixture of statutory legislation and collective labour 

agreements.  

Whilst it is reasonable to agree that the landscape of the EU labour market has changed 

significantly since the introduction of the PWD 96/71 in 1996, its amendment – barely two 

                                                           
328 Fondazione G. Brodolini/COWI (2016), p. 8. 
329 ver Loren van Themaat (1994), p. 36. For an overview of similarities and differences between UK and 

‘Continental’ labour relations see also: Hyman (2008). 
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years after the adoption of the Enforcement Directive – has sparked a debate between the 

Member States, especially the traditional ‘high wage’ countries and the relatively new 

joiner ‘low wage’ countries, the latter considering the proposal as an intervention aiming at 

undermining their competitive advantage in providing services on the single market.  

The European Commission – backed by some of the ‘high-wage’ Member States330 – has 

been promoting the principle of ‘equal pay for equal work’, proposing the implementation 

of new rules on posting of workers, and the enforcement of all EU rules on labour mobility 

in a fair, simple and effective way331. Less supportive Member States (typically from the 

‘low-wage’ CEE countries) however consider the revision of the PWD 96/71 as interfering 

with their autonomy and violating the principle of subsidiarity332. Knowing the problematic 

exclusion of pay from the social chapter’s regulatory competence, the Social Pillar states 

that ‘adequate minimum wages shall be ensured, in a way that provide for the satisfaction 

of the needs of the worker and his/her family in the light of national economic and social 

conditions, whilst safeguarding access to employment and incentives to seek work. In-work 

poverty shall be prevented.’333  

Not all countries are therefore equally content with the revision of the PWD 96/71 and with 

the intention of the Social Pillar to create a ‘fair and truly pan-European labour market’, as 

traditionally labour law has been subject to the sole national competence, and with the 

choice of high-wage country standards as the point of reference in international 

comparisons being a normative decision that can give a protectionist flavour to accusations 

of social dumping.334 Bernaciak’s account of the growing competitive pressures of the EU 

Southern and Eastern enlargement335  illustrates well the role of the European Commission 

and the CJEU – two bodies having a supranational character, and hence not subject to the 

control of national constituencies – in shaping the regulation of posted workers, often 

exercising a downward pressure on national legislators to conform their regulation to the 

EU-level ‘ideals’. 

The several mechanisms which are used in the Member States to create minimum levels of 

protection, however, might be seen as being in conflict with the PWD 96/71 in combination 

                                                           
330 E.g. France (https://www.letelegramme.fr/economie/travailleurs-detaches-la-meme-remuneration-pour-le-

meme-travail-29-05-2018-11975175.php), Germany (https://www.zeit.de/wirtschaft/2017-10/eu-entsendung-

reform-richtlinie-arbeitnehmer-sozialdumping) and Italy (https://www.ilsole24ore.com/art/ti-distacco-e-ti-

pago-meno-come-funziona-dumping-ue-AEivfWuC). 
331 President Jean-Claude Juncker’s State of the Union Address. Brussels, 13 September 2017. 

(https://europa.eu/rapid/press-release_SPEECH-17-3165_en.htm). 
332 Reference must be made to the Early Warning Mechanism’s ‘yellow card’ procedure initiated against the 

amendment of the PWD 96/71, as well as to Denmark’s demands to the European Commission to guarantee 

the respect of the principle of subsidiarity when defining the competence of the newly established European 

Labour Authority (http://www.nordiclabourjournal.org/nyheter/news-2018/article.2018-04-17.6324556468). 

See Part 2 Chapter 2 Section 2.3. 
333 Hendrickx (2018), p. 5. 
334 Bernaciak (2014), p. 7. 
335 Bernaciak (2014), pp. 18-23. 

https://www.letelegramme.fr/economie/travailleurs-detaches-la-meme-remuneration-pour-le-meme-travail-29-05-2018-11975175.php
https://www.letelegramme.fr/economie/travailleurs-detaches-la-meme-remuneration-pour-le-meme-travail-29-05-2018-11975175.php
https://www.ilsole24ore.com/art/ti-distacco-e-ti-pago-meno-come-funziona-dumping-ue-AEivfWuC
https://www.ilsole24ore.com/art/ti-distacco-e-ti-pago-meno-come-funziona-dumping-ue-AEivfWuC
https://europa.eu/rapid/press-release_SPEECH-17-3165_en.htm
http://www.nordiclabourjournal.org/nyheter/news-2018/article.2018-04-17.6324556468
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with the Treaty provisions on free movement of services. This is caused partly by the 

wording of Article 3(8) and partly by the interpretation of the Directive and Treaty by the 

ECJ. The PWD 96/71, in its Article 3(1)-(8), lays down the sources of the ‘hard-core’ 

protective rules for which it ensures posted workers’ protection.  

From 1996 but also in the years that followed, the EU has created a comprehensive 

regulating-package containing social labour standards that Member States have 

implemented into national law. As outlined by Tacu in his research comparing minimum 

social standards contained by the PWD 96/71 with EU social regulations, minimum wage is 

the only one not covered by the European social model implemented over time: 

 

PWD 96/71 model European social model 

Maximum work periods and minimum rest 

periods 

- Directive 2003/88/EC, concerning certain 

aspects of the organisation of working time 

(2004) repealing Directive 93/104/EC (1996) 

Minimum paid annual holidays - Directive 2003/88/EC, concerning certain 

aspects of the organisation of working time 

(2004) repealing Directive 93/104/EC (1996) 

Minimum rates of pay including overtime rates Ø 

Conditions of hiring-out of workers, in 

particular the supply of workers by temporary 

employment undertakings 

- Directive 2008/104/EC, on temporary agency 

work (2011) 

Health, safety and hygiene at work - Directive 89/391/EEC, on the introduction of 

measures to encourage improvements in the 

safety and health of workers at work (1992) 

Protective measures with regard to the terms 

and conditions of employment of pregnant 

women or women who have recently given 

birth, of children and of young people 

- Directive 92/85/EEC, on the introduction of 

measures to encourage improvements in the 

safety and health at work of pregnant workers 

and workers who have recently given birth or 

are breastfeeding (1994) - Directive 94/33/EC, 

on the protection of young people at work 

(1996) 

Equality of treatment between men and women 

and other provisions on non-discrimination 

- Directive 2006/54/EC, on the implementation 

of the principle of equal opportunities and 

equal treatment of men and women in matters 

of employment and occupation (2008) 

repealing Directive 76/207/EEC (1996) - 

Directive 2000/78/EC, establishing a general 

framework for equal treatment in employment 

and occupation (2003) - Directive 2000/43/EC, 

implementing the principle of equal treatment 

between persons irrespective of racial or ethnic 

origin (2003) 
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Table 1: Package of minimum host Member State labour standards laid down in PWD 96/71, in 

parentheses appears expiry deadlines when directives must be transposed by Member States (Tacu 

2015:626) 

The PWD 96/71, obliging Member States to guarantee some basic employment rights to 

posted workers, and the directives on public procurement, which have recently been revised 

in favour of a wider range of social criteria, both constitute examples of balancing the 

freedom to provide services with social justice. They allow Member States to go over and 

above what is required, and open up space to further social justice beyond the letter of the 

directive.336 

The new trends in the regulation of postings, including the consolidation of the CJEU’s 

case law and the adoption of the new PWD 2018/957 are largely favoured by ‘high wage’ 

western Member States – especially France, battling with high unemployment rates337 – 

with the intention to implement new measures eradicating ‘social dumping’, i.e. the 

competitive advantage of service providers based in ‘low wage’ Member States in their 

markets.  

Both through the wording of these provisions and through their interpretation by the CJEU 

(notably in Laval un Partneri and Rüffert), the PWD 96/71 seems to be more apt at 

accommodating the systems in which wage-setting is operated through legislation or 

collective agreements that are comparable to delegated legislation rather than at 

accommodating autonomous systems.338 The result is countries such as Belgium/ France/ 

Germany/Luxembourg/the Netherlands, operating with systems of generally applicable 

collective labour agreements are more likely to show ‘compliance’ with the PWD 96/71 

than the autonomous systems applied in Denmark/Sweden/UK.339 

a) Challenges in defining the ‘minimum rates of pay’ 

The promotion of the principle of ‘equal pay for equal work’ forms one of the main – if not 

the major – consideration behind the targeted revision of the PWD 96/71. Already in the 

PWD 96/71, Article 3 constitutes the central provision of the regulation, drawing up the list 

of ‘hard core’ protective working conditions to be observed during postings, including the 

‘minimum rates of pay’ cited in its paragraph 1(b).  

At the time of the introduction of its first proposal in 1991340 European Commission 

dedicated a detailed overview on the differences in pay across Member States and its 

impact on fair competition341; the main purpose of the PWD 96/71 was therefore to find a 

                                                           
336 Schiek/Oliver (2015), p. 28. 
337 For an overview of the background of France’s motivations to re-regulate the posting of workers, see inter 

alia: Fekete (2018b), pp. 58-59. 
338 Fondazione G. Brodolini/COWI (2016), p. 9. 
339 van Hoek/Houwerzijl (2011), pp. 4-5. 
340 COM(91) 230 final. 
341 See namely the comparison of pay levels and working times across the 12 Member States forming the 

European Economic Area at the time {COM(91) 230 final}, pp. 5-8. 
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balance between two principles which find themselves in contradiction: on the one hand, 

free competition between firms, including at the level of subcontracting across borders, so 

that the full benefit of the single market can be realised, including by firms based in 

Member States whose main comparative advantage is a lower wage cost. On the other 

hand, Member States may decide to set and apply minimum pay levels applicable on their 

territory in order to ensure a minimum standard of living appropriate to the country 

concerned.342 Nevertheless as the regulation of core employment relations such as pay still 

pertains to the sole competence of the Member State, the European Commission seemed 

eager to reassure the Member States that the purpose of the harmonisation of the working 

conditions is the coordination of conflicts of law rules, confirming that the PWD 96/71 

would not implement a labour law instrument harmonising the material content of the rules 

classified as ‘mandatory’.343 

The notion of ‘minimum rates of pay’ was created as one of the core criteria to be observed 

during postings, the PWD 96/71 however remained silent on how this notion should be 

interpreted. Perhaps its intention was to provide a broader definition of gross minimum 

wage – not including supplementary occupational retirement pension schemes – given that 

the European Commission’s first proposal contained elaborate comparisons (in ECU) of 

monthly gross minimum wages in the industrial and construction sectors, while recognising 

three different systems regulating minimum wages (1. statutory minimum wage, 2. 

minimum wage by national-level or industry-level collective agreement, 3. industry-level 

minimum wages laid down by Wages Councils or Joint Labour Committees).344 This lack 

of clarity contributed later to the proceedings mentioned in front of the CJEU to define the 

elements of said ‘minimum rates of pay’.345 

In the Lawrence346 and Allonby347 cases the CJEU confirmed that there is nothing in the 

wording of Article 141(1) TEC – introducing the principle of ‘equal pay’ – to suggest that 

                                                           
342 COM(91) 230 final, para. 9bis, p. 4. 
343 COM(91) 230 final, p. 13. 
344 COM(91) 230 final, pp. 5-6. 
345 As identified by van Hoek and Houwerzijl (2011) in their comparative research on the legal aspects of the 

posting of workers, the PWD 96/71 does not provide a clear answer to the question of whether the host state 

can only impose a single minimum wage (flat rate) or rather a set of rules determining the minimum rate of 

pay in the individual case (wage structure / job ladder). These two pay levels currently co-existing among 

Member States may differ considerably (2011:8). A separate problem with regard to rates of pay concerns the 

relation between the wages paid and the number of hours worked. If minimum rates are fixed by the hour, the 

number of hours worked directly impacts on the wages paid at the end of the day, week or month. On the 

other hand, monthly wage rates may result in varying effective hourly wage costs, depending on the number 

of hours worked (2011:9). In the context of the comparison of wages, a problem which clearly surfaced in the 

current study concerns the payment of expenses and per diems under the law of the sending state and the 

calculation thereof against the minimum wage level of the host states. This particular problem is directly 

related to the fact that several Member States have statutory rules on the payment of expenses and per diems 

in case of (both domestic and cross-border) posting (2011:9). 
346 Case C-320/00, A. G. Lawrence and Others v Regent Office Care Ltd, Commercial Catering Group and 

Mitie Secure Services Ltd. [2002], ECR I-07325. 
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the applicability of that provision is limited to situations in which the workers work for the 

same employer. Although Article 141(1) TEC, as well as the cited cases primarily refer to 

the question of equal pay in relation to gender equality, some of the conclusions reached by 

the Court may be interesting in the context of posting of workers as well: namely, where 

the differences identified in the pay conditions of workers performing equal work or work 

of equal value cannot be attributed to a single source, there is no body which is responsible 

for the inequality and which could restore equal treatment. Such a situation does not come 

within the scope of Article 141(1) TEC. The work and the pay of those workers cannot 

therefore be compared on the basis of that provision.348 This way, the CJEU confirmed that 

a limit can (and should) be imposed to the comparison of salary/wage of workers.349 

b) Redefining the concept of ‘remuneration’ 

Under the existing rules, when comparing gross remuneration, allowances and expenditures 

due to the posted worker and considered as specific to the posting need to be taken into 

account, in addition to the general assessment on whether the ‘remuneration’ meets the 

minimum salary level applicable in the host State350. The expenditures on travel, board and 

lodging, however are usually not considered as forming part of the remuneration, and 

should not be taken into account for the purposes of comparing the total gross amounts of 

remuneration.351 Employers will need to reimburse expenditure for travel, board or lodging 

in accordance with the national law applicable to the employment relationship, which is 

normally the home Member State law.352 This confirmation has been requested by the 

European Parliament.353 

As in the examples illustrated by the European Commission, two sets of rules need to be 

taken into account:  

1. the rules of the host Member State which determine the required ‘remuneration’, 

including, as the case may be, the rules set out in collective agreements made 

universally applicable or that otherwise apply;  

2. the rules of the home Member State determining the remuneration paid to the worker, 

including the law, any applicable collective agreement and the individual employment 

contract. 

 

                                                                                                                                                                                 
347 Case C-256/01, Debra Allonby v Accrington & Rossendale College, Education Lecturing Services [2004] 

ECR I-00873. 
348 Lawrence, C-320/00, para. 18; Allonby, C-256/01, paras. 45-46. 
349 Kártyás (2013), p. 26. 
350 Article 3(7) of the PWD 96/71, and recital 35 of the Enforcement Directive. 
351 Recitals 18-20 of the new PWD 2018/957. 
352 See Article 3(7), sub-para. 2, of the revised PWD 96/71 (Article 1(2) c) of the new PWD 2018/957). 
353 Initially, the European Parliament proposed language that remained unclear as to the basis for the 

obligation to reimburse, leaving it open whether the host Member State could introduce such obligation (see 

amendment 32 of the Report of the Committee on Employment and Social Affairs, cit.). 
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Example 1: 

Gross amount to be paid in accordance 

with Article 3(1) – host Member State 

Gross amount actually paid 

Wage for the category 1550 Wage  

Posting allowance 

Compensation for board and 

lodging 

500  

1100  

500 

Total 1550  2100 

In this example, the amount paid complies with the requirement of Article 3(1). The compensation 

for costs is not taken into account but the wage and posting allowance are together higher that the 

amount due under host Member State rules. 

Example 2: 

Gross amount to be paid in accordance 

with Article 3(1) – host Member State 

Gross amount actually paid 

Wage for the category 

Daily allowance 

Compensation for 

travelling time 

1550 

400 

150 

Wage  

Posting allowance 

Compensation for board and 

lodging 

800  

900  

400 

Total 2100  2100 

In this example, the amount paid does not comply with the requirement of Article 3(1) since the 

compensation for lodging costs cannot be taken into account and the amount paid is therefore 

inferior to the amount due under host Member State rules. 

Example 3: 

Gross amount to be paid in accordance 

with Article 3(1) – host Member State 

Gross amount actually paid 

Wage for the category 1550 Wage  

Posting allowance 

Payment for overtime work 

and work on Sundays 

800  

600  

400 

Total 1550  1800 

In this example, the amount paid does not comply with the requirement of Article 3(1): if an 

employer requires a worker to carry out additional work or to work under particular conditions, 

compensation for that additional service is not taken into account for the purpose of calculating the 

remuneration. 

Table 4: EC Practical Guide on Posting (2019), pp. 19-20.354 

                                                           
354 https://ec.europa.eu/social/main.jsp?langId=en&catId=471&furtherNews=yes&newsId=9469 

https://ec.europa.eu/social/main.jsp?langId=en&catId=471&furtherNews=yes&newsId=9469
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In order to ensure that posting allowances taken into account for the purposes of 

remuneration under host Member State rules genuinely constitute part of the workers’ 

remuneration, and not compensation for incurred expenditure, an amendment from the 

Council has been adopted according to which posting allowances are presumed to be 

compensation for expenditure actually incurred; it must result from the terms and 

conditions applicable to the employment relationship not only that this is the case, but also 

for which elements of the allowance.355 Where the terms and conditions of employment 

applicable to the employment relationship do not determine whether and, if so, which 

elements of the allowance specific to the posting are paid in reimbursement of expenditure 

actually incurred on account of the posting or which are part of remuneration, then the 

entire allowance shall be considered to be paid in reimbursement of expenditure.356 

As confirmed by the Sähköalojen ammattiliitto ry case, the CJEU already clarified that 

where a host Member State requires posting allowances to be paid, they are part of the 

minimum wage that under the PWD 96/71 must be paid to local workers and posted 

workers alike.357 The same concept will apply now to the notion of ‘remuneration’. It has 

also been clarified that all this should not lead to posted workers receiving double payment 

for the same expenses.358 

As assessed by Rasnača, overall, the mapping of national rules and analysis of the EU level 

legal framework show that there are many inconsistencies at play, and that the national 

rules as well as their coverage vary greatly from one Member State to another. This means 

that it is extremely difficult to gauge what exact rights highly mobile posted workers have 

at each exact moment. Moreover, unfortunately, the amendments of the new PWD 

2018/957 does not seem to offer clarity. Instead of one set of EU-wide standards, 

patchwork national rules continue to apply to the detriment of legal certainty for individual 

posted workers.359 

Not all stakeholders welcomed this change in definition. BusinessEurope disagreed with 

the reform of the reference to ‘minimum rates of pay’, finding the term ‘remuneration’ 

imprecise, giving room for various interpretations and it creating even further legal 

uncertainty. In their opinion, the term ‘minimum rates of pay’, despite certain doubts it 

raises, is more precise and easier to define, and it has already been clarified by the CJEU. If 

the intention of the European Commission was to clarify the interpretation of ‘minimum 

rates of pay’ on the basis of CJEU rulings, this could be better done in the form of an 

interpretative communication or if necessary by adding some elements to the existing 

definition of minimum rates of pay in the PWD 96/71.360 

                                                           
355 Article 3(7), new sub-para. 3, of the revised PWD 96/71 (Article 1(2) c) of the new PWD 2018/957). 
356 See also recital 19 of the new PWD 2018/957. 
357 Sähköalojen ammattiliitto ry, C-396/13, para. 49. 
358 Recital 9 of the new PWD 2018/957. 
359 Rasnača (2019), p. 7. 
360 BusinessEurope (2016), p. 7. 
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All in all, the revision therefore does not change the character of the PWD 96/71 as an 

instrument ensuring legal certainty for cross-border service providers, but it increases the 

level of ambition of that instrument from a social perspective, going from requiring 

employers to guarantee a minimum level of protection of posted workers to a requirement 

to make posted workers benefit from the same rules on wages that apply to other workers 

carrying out the same kind of work.361  

According to Richard’s analysis of the statistics provided by the European Commission362, 

the introduction of the new concept of ‘remuneration’ will impact approximately 700-

800,000 posted workers, and it should prevent unfair competition as it increases the cost of 

posting.363 As an example quoted by Richard, once the new provisions as revised by the 

PWD 2018/957 are fully implemented into national law, the monthly wage cost of a Polish 

worker in the building industry posted in France could rise from €1,587 EUR to €1,960 

EUR, with the cost of a French worker still being higher given the differential in social 

charges (€2,146 EUR)364. The difference in wage between a Polish worker and a German 

worker will be decreased from €562 EUR to €45 EUR per month. This seems to be a 

reflection of the ambitions of French President Emmanuel Macron, whose aim is to achieve 

that, eventually, ‘the higher rate of social contributions [between the rate of the host 

country and that of the country of origin] should be paid, but to benefit the home country. 

This money would go into a solidarity fund for the less wealthy countries to support their 

convergence’.365  

While this may be a benefit to the receiving country, it will certainly have a pronounced 

impact on some segments of the domestic labour markets of the sending countries that relay 

on legal postings. As an example raised by Barslund, Busse and De Wispelaere, in these 

sending countries if postings were to be substantially restricted or made unprofitable, a 

large chunk of these revenues and social security contributions would disappear, since not 

all of those workers would be easily absorbed by the national economy in the short run. 

This would leave a sizable hole in the budget balance and social security system, over and 

beyond the rise in expenditure due to increased unemployment.366 Other scholars also 

raised concerns that the revision of the PWD 96/71 will not offer a final solution for this 

                                                           
361 van Nuffel/Afanasjeva (2018), p. 1417. 
362 Richard (2016), p. 3. 
363 According to the European Commission, the application of ‘minimum rates of pay’ can create a difference 

ranging between 30 and 70% in contrast to the average applicable wage in the receiving State, which makes 

posting more attractive than local recruitment. 
364 EC Impact Assessment 2016 {SWD(2016)52}. See also: Opinion of the European Economic and Social 

Committee on the European Commission’s Proposal {COM(2016) 128 final}, para 4.1.2. 
365 Initiative for Europe – Address by Emmanuel Macron for a sovereign, united and democratic Europe, 26 

September 2017 at the Sorbonne (http://international.blogs.ouest-france.fr/archive/2017/09/29/macron-

sorbonne-verbatim-europe-18583.html) 
366 Barslund et al. (2017), p. 5. 

http://international.blogs.ouest-france.fr/archive/2017/09/29/macron-sorbonne-verbatim-europe-18583.html
http://international.blogs.ouest-france.fr/archive/2017/09/29/macron-sorbonne-verbatim-europe-18583.html
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imbalance, since the two elements behind unfair competition, social security contributions 

and personal income taxation, fall outside the scope of the revision.367 

c) The activities concerned / The scope of collective labour agreements 

By suppressing the reference to the activities in the Annex to the PWD 96/71, namely all 

building work relating to the construction, repair, upkeep, alteration or demolition of 

buildings, the new PWD 2018/957 extends the implementation of universal collective 

agreements beyond the building industry. Under the PWD 96/71, the implementation of 

universal collective agreements in other areas of activity is left to the discretion of the 

Member States. Various Member States have already implemented this option into their 

national law368; others like Germany, Ireland or Luxembourg have extended the application 

of these agreements to only to certain sectors beyond the construction industry.369 

According to the European Commission, approx. 300,000 posted workers will be affected 

by the extension of the implementation of the universal collective agreements370.  

Collective labour agreements having limited scope (being regional agreements or 

agreements negotiated at company level) are not affected by the new PWD 2018/957. 

According to the French Senate, this is one of the main omissions of the new regulation, 

given that the company-level agreements constitute an ever increasing number within 

modern labour law.371 This type of agreement, which can take account of the means of 

paying overtime or holiday period, might not be advantageous to the posted workers but 

would make their recruitment more attractive.372  

BusinessEurope, however, argued that there is no justification to automatically extend the 

sources of employment standards applicable to posted workers in all sectors, also those 

where no major problems with postings have been registered. This is disproportionate and 

contrary to the aim of the PWD 96/71, i.e. ensuring clear and precise standards.373 

As seen from the case law of the CJEU, the extent of the collective protection of posted 

workers is a key element in the regulation of postings at EU level. In practice the sending 

company, if it is covered by any collective labour agreements at all, is only able to enforce 

its workers’ labour rights in domestic situations, while the host country’s trade unions’ 

main objective (as demonstrated by the Laval un Partneri case, but also in the Lindsey Oil 

Refinery case) is exactly to protect the local workforce against the workers posted, whom 

are seen as the primary responsible of the deteriorating employment conditions, given their 

immediate (physical) presence in the host country. Posted workers are therefore 

‘segregated’ in the host country, as their collective protection is more difficult (and more 

                                                           
367 van der Vlies (2015), p. 11. 
368 Austria, Belgium, Spain, Finland, France, Greece, Italy, the Netherlands, Portugal and Slovenia. 
369 Richard (2016). 
370 EC Impact Assessment 2016 {SWD(2016)52}, p. 37. 
371 Bocquet (2016), p. 22 
372 Richard (2016), p. 3. 
373 BusinessEurope (2016) p. 8. 



92 

 

costly to their employer) to organise given the short duration of their assignment and the 

often changing working location.374  

In her contribution on the reform of the PWD 96/71, Hungler reminded that, being in one 

of the most precarious employment conditions, posted workers’ social protection would be 

more efficiently organised if the European Union would encourage the creation of 

transnational or cross-border collective labour agreements which, taking into consideration 

the opinions of the trade unions and social partners, and representing a higher level of 

standardisation of collective labour agreements across the region would effectively halt the 

phenomenon of social dumping and the underlying regulatory competition, forbidding a 

further deterioration of the social and labour protection.375 On the other hand, even the 

introduction of an EU-level collective labour agreement would not be able to guarantee the 

protection of workers, until the majority of the companies employing and posting workers 

are big multinational umbrella companies, operating through a complex network of entities 

across Member States. Instead, as suggested by Kártyás, very detailed, company level 

agreements would be able to cover the needs of each business unit, however these would 

often be in conflict with each other – again not benefitting the workers themselves.376 

d) Establishing additional information obligation 

Following the way paved by the Enforcement Directive to create a transparent legal 

environment, fostering accessibility of information applicable to postings through the 

creation of a single official national website in each Member State377, the new PWD 

2018/957 establishes the requirement to publish the constituent elements of remuneration 

applicable in each Member State on the same single website portal, so that the service 

providers can become acquainted with the labour law applicable in each Member State378. 

In fact, as already expressed in relation to the Enforcement Directive, the European 

Commission recognised that difficulties in accessing information on terms and conditions 

of employment are very often the reason why existing rules are not applied by service 

providers. Member States should therefore ensure that such information is made generally 

available, free of charge and that effective access to it is provided, not only to service 

providers from other Member States, but also to the posted workers concerned.379 The same 

approach was transferred to the new PWD 2018/957, with express requirement towards the 

Member States to ensure that the information provided on the single official national 

website is accurate and up to date.380   

                                                           
374 Hungler (2016). 
375 Hungler (2016). 
376 Kártyás (2017b), p. 252. 
377 Recital 20 of the Enforcement Directive. 
378 Article 5 of the Enforcement Directive. 
379 Recital 18 of the Enforcement Directive. 
380 Recital 21 of the new PWD 2018/957 and Article 3(1) sub-paras. 4-6 of the revised PWD 96/71 (as 

amended by Article 1(2) a) of the new PWD 2018/957). 
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Posted workers and the posting undertakings should not be the only ones benefiting from 

transparency of applicable labour law: in fact, the competent authorities and bodies in 

charge to monitor the correct application of the ‘hard core’ rights and enforcing 

requirements, should also be able to verify whether the conditions of accommodation for 

posted workers directly or indirectly provided by the employer comply with the national 

rules in the Member State to whose territory the workers are posted (host Member State) 

that also apply to posted workers.381 The lack of transparent or up-to-date information on 

the single official national website of the applicable terms and conditions of employment 

will need to be taken into account in determining penalties in the event of infringements of 

the national provisions, to ensure the proportionality thereof.382 

The new PWD 2018/957 – just as its predecessor, the PWD 96/71 – declares being ‘only’ 

an instrument to determine the applicable law in case of conflict, whenever the employment 

relationship contains cross border elements due to the provision of services in another 

Member State. Nevertheless, during the application of the PWD 96/71 it became clear that 

without a harmonised definition of the ‘minimum rates of pay’ employers need to guarantee 

to their workers during postings, the undertakings engaging in cross-border provision of 

services may – intentionally or not – apply incorrect rates to calculate the remuneration 

due. Also, without clear guidance on the elements constituting such minimum rates, the 

competent authorities of the host Member State are also in difficulty during the 

enforcement of the ‘hard core’ rights required by the PWD 96/71, often applying stricter 

rules which ultimately were considered as restrictions to the freedom to provide services by 

the CJEU (see case law).  

The concept introduced by the new PWD 2018/957, i.e. guaranteeing ‘equal pay for equal 

work’ through a uniform definition of ‘remuneration’ and the publication of national law on 

single national websites is, in theory, a measure that indeed could improve labour 

conditions to the benefit of posted workers. Its practical applicability, however, is 

questionable. Even if every Member State published and maintained an updated portal of 

national employment law, all undertakings and competent authorities would need to put the 

necessary (human) resources having a good knowledge of both national and host 

employment law requirements for every single posting approved. This seems a 

considerable challenge for both SMEs (who may not be able to afford such resources) and 

multinational companies (whose business model may be based on the continuous 

secondment of employees abroad, therefore operating with hundreds of postings per 

month), not to mention the national labour authorities, which are notoriously undermanned 

and unable to perform their standard responsibilities within the prescribed timeframes383.  

                                                           
381 Recital 7 of the new PWD 2018/957. 
382 Article 3(1) sub-para. 6 of the revised PWD 96/71 (as amended by Article 1(2) a) of the new PWD 

2018/957). 
383 Taking Poland as an example, the processing times of standard combined work and residence permits has 

increased from 90 days to 6-8 months due to the capacity issues/lack of personnel at the national authorities. 
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Ultimately, the administrative burden introduced by this requirement may induce Member 

States – either in the form of law, regulation or collective agreement, or case law of the 

CJEU – to harmonise the calculation of the constitutive elements of remuneration at EU 

level.  

The new Transparent and Predictable Working Conditions Directive  (‘TPWC 

Directive’)384 is a direct follow-up to the proclamation of the European Pillar of Social 

Rights. It aims at setting new rights for all workers, including posted workers, particularly 

addressing insufficient protection for workers in more precarious jobs, while limiting 

burdens on employers and maintaining labour market adaptability.385 

The TPWC Directive builds especially on the principle of secure and adaptable 

employment (Principle No 5 of the Social Pillar), providing, amongst others, that regardless 

of the type and duration of the employment relationship, workers have the right to fair and 

equal treatment regarding working conditions, access to social protection; that occupational 

mobility is to be facilitated; and that employment relationships that lead to precarious 

working conditions are to be prevented, including by prohibiting abuse of atypical 

contracts, and that any probationary period is to be of a reasonable duration (recital 2 of the 

TPWC Directive). Additionally, Principle No 7 provides that workers have the right to be 

informed in writing at the start of employment about their rights and obligations resulting 

from the employment relationship (recital 3 of the TPWC Directive).  

Namely, Article 7(1) of the TPWC Directive requires employers who envisage to post 

workers to another Member State to give them in writing, before the worker’s departure, 

information on:  

a) the country or countries in which the work abroad is to be performed and its 

anticipated duration;  

b) the currency to be used for the payment of remuneration;  

c) where applicable, the benefits in cash or kind relating to the work assignments;  

d) information as to whether repatriation is provided for, and if so, the conditions 

governing the worker’s repatriation.  

Additionally, based on Article 7(2), posted workers should also be notified of:  

a) the remuneration to which the worker is entitled in accordance with the applicable 

law of the host Member State;  

b) where applicable, any allowances specific to posting and any arrangements for 

reimbursing expenditure on travel, board and lodging;  

                                                           
384 Directive (EU) 2019/1152 of the European Parliament and of the Council of 20 June 2019 on transparent 

and predictable working conditions in the European Union. OJ L 186, 11.7.2019, pp. 105–121. 
385 https://ec.europa.eu/social/main.jsp?catId=1313&langId=en 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32019L1152
http://ec.europa.eu/social/main.jsp?langId=en&catId=89&newsId=9003&furtherNews=yes
http://ec.europa.eu/social/main.jsp?langId=en&catId=89&newsId=9003&furtherNews=yes
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32019L1152
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32019L1152
https://ec.europa.eu/social/main.jsp?catId=1313&langId=en
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c) the link to the single official national website developed by the host Member 

State.386  

Information on social security including information, amongst others, on the identity of the 

social security institutions receiving the social security contributions, where relevant, with 

regard to sickness, maternity, paternity and parental benefits, benefits for accidents at work 

and occupational diseases (recital 22 of the TPWC Directive).  

Once the TPWC Directive enters into force on 1 August 2022, the above information will 

be mandatory for all workers posted for a consecutive period of more than four weeks. 

Member States may extend the information requirements to workers posted for a shorter 

period.387  

This information obligation exists in addition to the requirement to inform workers on the 

essential aspects of their employment relationship, including the identity of the social 

security institutions receiving the social contributions.388 Workers sent abroad should 

receive additional information specific to their situation; for successive work assignments 

in several Member States or third countries, it should be possible for the information for 

several assignments to be collated before the first departure and subsequently modified in 

the case of any changes.389  

Despite the noble objectives enshrined in the TPWC Directive, its adoption – similarly to 

the new PWD 2018/957 – was subject to intense political debates and several rounds of 

consultations with the trade unions and employers’ organisations.390 Political differences 

within the Member States and between Member States make it very difficult to find 

common ground for adopting binding EU legislation in the social policy field.391 

The main criticism voiced against the TPWC Directive regarded its obsolescence, as well 

as the challenges in its practical utilisation in the current (global) employment 

circumstances, given it is based on the traditional types of employment.392 However, based 

on the example of the posting of workers, employees’ right to information and the 

obligation of employers to inform their employees of their working conditions in a 

transparent and predictable way will become all the more important with the proliferation 

of atypical forms of employment.  

                                                           
386 EC Practical guide on postings (2019), p. 15. 
387 Article 7(4) of the TPWC Directive. 
388 Article 4 of the TPWC Directive. 
389 Recital 26 of the TPWC Directive. 
390 Commission Staff Working Document – Analytical document accompanying the Consultation document – 

Second phase consultation of Social Partners under Article 154 TFEU on a possible revision of the Written 

Statement Directive (Directive 91/533/EEC) in the framework of the European Pillar of Social Rights 

{SWD(2017) 301 final}. 
391 Barnard/de Vrie (2019). 
392 Zaccaria (2019), p. 106. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32019L1152
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3. Legislative response to the legal loopholes of the PWD 96/71 

This Chapter first reviews the circumstances leading to the adoption of the Enforcement 

Directive, regarded as an attempt to provide a practical response to the ‘macro’ and ‘micro’ 

level challenges described above.  

Additionally, this Chapter reviews the political and legislative circumstances that – in 

parallel to the adoption and implementation of the Enforcement Directive – opened the 

possibility to further EU-level legislative intervention to harmonise the substantive 

requirements on postings, in the form of the new PWD 2018/957, or the new Mobility 

Package regulating postings in the transportation sector. 

3.1. The Enforcement Directive 

A first attempt to reform the interpretation of the PWD 96/71 and to induce a correct – and 

more consistent – application of posted workers rules via legislative route happened 

through the adoption of the Enforcement Directive, laying down specific rules on the 

allowed means applicable by Member States to enforce the quasi-substantive rules of 

postings and harmonising the administrative requirements and control measures.  

The PWD 96/71 itself does oblige Member States to take appropriate measures to inform 

foreign service providers and their workers about the terms and conditions of employment 

in the host country, however not all foreign undertakings do comply with host country’s 

minimum standards – either on purpose, or because they simply lack the necessary 

knowledge of the content of its obligations under foreign law. In this respect, as highlighted 

by Schlachter, the shortcomings in transposing the Directive are most visible because rather 

simple measures are still lacking or are only insufficiently provided for393:  

 information via internet,  

 improving accessibility and clarity of content,  

 information in different languages,  

 ’liaison offices’ need more staff and resources. 

Administrative requirements and national control measures, together with the enhanced role 

of the Member States in the framework of administrative cooperation, have been introduced 

based the Enforcement Directive since mid/end 2016394, in the attempt to provide means to 

                                                           
393 Schlachter (2010), p. 92. 
394 Member States had until 18 June 2016 to bring into force the laws, regulations and administrative 

provisions necessary to comply with the Enforcement Directive. As discussed in the above Part 1, Chapter 3, 

Section 3.4, some Member States already introduced control measures based on the PWD 96/71 (e.g. Austria 

and Belgium), the majority of the Member States however postponed the actual implementation until early 

2017: by the deadline of 18 June 2016, the Enforcement Directive entered into force in ten Member States 

(Denmark, Finland, France, Hungary, Malta, the Netherlands, Poland, Slovakia, Slovenia and the UK); after 

the deadline, later in 2016, it was transposed in another six Member States (Belgium, Estonia, Greece, 

Ireland, Italy, Latvia). New legislation came into force in 2017 in Austria, Bulgaria, Croatia, Czech Republic, 
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efficiently monitor the volumes and nature of cross-border postings, and to foster 

cooperation between the competent authorities, while at the same time limiting Member 

States’ possibilities to impose excessively onerous administrative requirements.395 The EU 

legislators and the CJEU now need to assess whether the means implemented by the 

Member States are adequate to identify genuine postings and provide appropriate data 

relating to the posting process, and whether more uniform, standardised process would be 

required to attain the objectives, together with the establishment of common principles or 

standards for inspections in the field of the posting of workers and technological 

developments. 396 

a) Enforcement of rights under the PWD 96/71 

As determined in the previous Chapters, posted workers are usually defined in line with the 

PWD 96/71 as ‘workers who, for a limited period, carries out his/her work in the territory 

of a Member State other than the State in which he/she normally works’397. Neither this 

definition, nor the PWD 96/71 brings clarity to certain questions that would allow a clear 

interpretation of the notion, and therefore the practical application of the Directive.398  

Additionally, the lack of appropriate measures available to capture the actual volumes of 

postings made it difficult to assess the actual number of workers active in this type of cross-

border assignments, and consequently the impact of postings on the labour market of the 

Member States. Prior to the implementation of the Enforcement Directive, national 

authorities had to rely on the A1 (formerly E101) attestations, attesting posted worker’s 

membership of their social security system, in order to monitor the application of the 

requirements on posting of workers and in cross border cooperation. Due to differences in 

the scope of posting between Directive 96/71/EC and Regulation (EC) No 883/2004 

(Regulation on the coordination of social security systems), however the number of A1 

attestations issued or received provide only an indicative picture of the actual number of 

postings.399  

While previous studies indicated that the number of postings barely accounts to 1% of the 

total number of employees in the EU400, scholars401 now suggest that even though the ideal 

typical single European labour market has been imagined as a product of the free 

movement of labour, i.e. permanent‐type mobility, the cultural, economic, linguistic and 

social diversity of the European Union seems to drive very high and underestimated levels 

                                                                                                                                                                                 
Cyprus, Lithuania, Luxembourg, Portugal, Romania, Spain and Sweden. Source: EC Report on the 

Enforcement Directive {COM(2019) 426 final}, p. 2. 
395 Ahlberg et al. (2014), p. 201. 
396 Article 24 of the Enforcement Directive. 
397 Article 2 of the PWD 96/71. 
398 van Hoek/Houwerzijl (2012). See also: Fekete (2018a), p. 27. 
399 De Wispelaere/ Pacolet (2018a). 
400 Voss et al. (2016), p. 12. 
401 See for instance Kaczmarczk/Okólski (2008) and Dølvik/Visser (2009). 
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of free service mobility based on the free movement of services.402 More recent studies 

argue that in fact whatever the precise figures, they are much higher than officially 

expected, even in countries where transitional agreements were put in place to mitigate the 

effects of the 2004 Eastern enlargement.403 

Because posted workers are not fully integrated into the labour market/industrial relations 

of the host State, in practice they will not be covered by the normal mechanisms for 

supervision and control of working conditions in the host State. Neither will they, in 

practice, be under close scrutiny by the control mechanisms in the State of establishment. 

In this way there is a risk of creating a free zone for irregular or undeclared work where the 

labour laws of neither the host State or the State of establishment are enforced. The absence 

of effective control mechanism for posted workers, it is argued, risks distorting competition 

between domestic and foreign service providers and employers404, and therefore able to 

erect barriers to the transnational provision of services. 

As the freedom to provide services constitutes one of the main motors of the single market, 

with the adoption of the PWD 96/71 the question of how to protect the employment 

conditions for posted workers is no longer purely a matter of national social policy, but 

forms part of the acquis communautaire social.405 The PWD 96/71, respecting the principle 

of subsidiarity, does not give the Member States any detailed instructions on how to ensure 

posted workers the rights conferred on them: Member States shall take appropriate 

measures in the event that a posting employer fails to comply with the PWD 96/71.  

The only dispositions containing enforcement-related content are Articles 5 and 6 of the 

PWD 96/71: these confirm the need of an active involvement from the Member States, in 

particular to ensure that adequate procedures are available to workers and/or their 

representatives for the enforcement of obligations under this Directive, not only in the in 

the host State, but also in any other State where the worker may be entitled to institute 

proceedings against their employer.406 The PWD 96/71 also establishes a joint 

responsibility of the host state and the state of establishment through the obligation of 

cooperation on information in order to strengthen the monitoring and enforcement 

measures407: according to its Article 4, Member States have to designate liaison offices, 

which are to work as links between monitoring authorities in the Member States, but also to 

facilitate access to national work and employment conditions relevant for posting 

employers and posted workers.  

b) Enforcement of posted workers’ rights: in need of a reform 

                                                           
402 Mussche et al. (2016) p. 3. 
403 Dølvik/Visser (2009), p. 520. 
404 Ahlberg et al. (2014), p. 187. 
405 Ahlberg et al. (2014), p. 192. 
406 For an overview of choice of law in posting situations, see above Part 1 Chapter 1 Section 1.3. 
407 Ahlberg et al. (2014), pp. 192-193. 
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One of the first assessments of the implementation of the PWD 96/71 examined in 2003 the 

legal context and the practical functioning of the Directive in the framework of the free 

provision of services. In 2003, Member States had hardly developed measures to ensure 

compliance with the posting rules. Liaison offices and national compliance authorities 

suffered from a lack of staff and competences were too dispersed to guarantee effective 

control.408 

As a consequence of the debates around the ‘relaunch of the single market’, the 

improvement of the European Union’s global competitiveness through the liberalisation of 

services and the concerns of the social partners concerning the effect of this liberalisation 

on the rights of the employees involved in the cross-border provision of services, there was 

an increased need articulated by the stakeholders to introduce control measures in line with 

the objectives to mitigate the impact of the economic crisis that hit the European Union in 

2007-2008, and the fear of increased mobility of ‘cheap labour’ from the newly accessed 

Central and Eastern European Member States. 

Already in 2006 – on the same day as they presented its amended proposal for a Services 

Directive – the European Commission also published a guide for the Member States with 

its own interpretations of what kind of national administrative requirements and control 

measures could be considered consistent with the EU law.409 The purpose of the guide was 

to raise awareness of the Member States on the prevailing case law on administrative 

procedures410, and consequently to ‘steer’ them towards an implementation that is aligned 

with the general objectives identified in the Services Directive, namely the sustainable 

development of the single market based on a highly competitive social market economy, 

the freedom to provide services and promotion of a level playing field, the improvement of 

living and working conditions, respect for the diversity of industrial relation systems in the 

Member States, and the promotion of dialogue between management and labour. On the 

other hand, the national control measures had to observe more specific (and related 

operational) objectives as well: (i) better protection of the rights of posted workers, (ii) 

facilitating the cross-border provision of services and improving the climate of fair 

competition, and (iii) improving legal certainty as regards the balance between social rights 

and economic freedoms, in particular in the context of the posting of workers411. 

At the presentation of his political priorities before the European Parliament on 15 

September 2009, without doubt under influence of the critics surrounding the CJEU’s 

                                                           
408 Cremers (2018a), p. 2. 
409 Guidance on the posting of workers in the framework of the provision of services {COM(2006) 159 final}. 
410 Amongst others, the European Commission refers in its guide to the Arblade et al. case (joined cases C-

369/96 and C-376/96) to argue the requirement to elect a representative domiciled in the host country, and to 

cases Commission v Luxembourg (C-445/03), Commission v Germany (C-244/04) in relation to the 

requirements of a simple prior declaration. 
411 Proposal for a Directive of the European Parliament and of the Council on the enforcement of Directive 

96/71/EC concerning the posting of workers in the framework of the provision of services {COM(2012) 131 

final}.  
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intervention into the regulation of postings following the Laval Quartet decisions, President 

Barroso recognised the need to address concerns and issues raised by several stakeholders 

and announced a legislative initiative to resolve the problems of implementation and 

interpretation of the PWD 96/71412. As a result, the Impact Assessment compiled by the 

European Commission between 2009-2012 identified four group of problems to be 

addressed by the future regulation413: 

1. Problems related to the implementation, monitoring and enforcement of the 

applicable working conditions, including the protection of posted workers’ rights; 

2. Problems related to the abuse of the posted workers status in order to evade or 

circumvent legislation; 

3. Problems related to the controversial or unclear interpretation of the terms and 

conditions of employment of the PWD 96/71; 

4. Tensions between the freedom to provide services/establishment and national 

industrial relation systems. 

The draft Enforcement Directive, proposed by the European Commission in 2012, was 

based in essence on a package of regulatory measures to deal with the implementation, 

monitoring and enforcement of the minimum working conditions (‘problem 1’) and with 

the abuse of posted worker status in order to evade or circumvent legislation (‘problem 2’), 

combined with nonregulatory measures to deal with controversial or unclear interpretation 

of the terms and conditions of employment required by the PWD 96/71 (‘problem 3’), to 

address the specific objectives (‘better protection of the rights of posted workers’, 

‘improving the climate of fair competition’ and ‘facilitating the cross-border provision of 

services’) and the most coherent with regard to the general objectives (enhancing 

competitiveness of the European single market). 

The European Commission introduced their proposal for a directive on the enforcement of 

the PWD 96/71 in 2012414, under the supervision of Commissioner Andor415, as part of the 

European Commission’s Employment Package (launched in April 2012)416. This proposal 

resulted from a number of discussion on European level following the evaluation by the 

                                                           
412 http://europa.eu/rapid/press-release_SPEECH-09-391_en.htm 
413 Impact assessment – Revision of the legislative framework of the posting of workers in the context of 

provision of services {SWD(2012) 63 final}. 
414 Proposal for a Directive of the European Parliament and of the Council on the enforcement of Directive 

96/71/EC concerning the posting of workers in the framework of the provision of services {COM(2012) 131 

final}. 
415 Commissioner for Employment, Social Affairs and Inclusion in the Barroso II administration of the 

European Commission (2010-2014). 
416 https://ec.europa.eu/social/main.jsp?langId=en&catId=1039 
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European Commission of the implementation and application of the PWD 96/71 in 2003417, 

as well as from the heated debates triggered by the judgments of the CJEU. 

In fact, from the early 2000s one of the major topics ruling the European scene was the 

reform of the free provision of services: in 2002, the European Commission had identified 

extensive impediments to a free market in services418, and proposed a revision of the 

regulation on free movement of services in attempt to ‘remove obstacles to economic 

activity’, ‘solve cross-border problems’ and to ‘utilise economies of scale’419; in 2004, 

Commissioner Bolkestein420 tabled a first draft Services Directive supporting a shift of 

focus in the European economy from industry or agriculture to economies of services. 

The proposed reform of the Services Directive stirred up considerable concerns among the 

various stakeholders. On one hand, as the introduction of the ‘Bolkestein draft’ coincided 

with the enlargement of the European Union with 8 (later 8+2) new Member States, there 

was a clear difference in interest between the ‘old’ and ‘new’ Member States: while the 

priority of the EU-15 was to protect established labour standards and their usual mode of 

regulation421 (albeit taking advantage of the new possibility of establishing subsidiaries in 

newer Member States so as to take commercial advantage of lower operational costs), the 

new EU8+2 Member States were eager to benefit from their new status within the EU and 

therefore favoured the remove the extensive obstacles to free movement of services, which 

would aid entrepreneurs established within their jurisdiction to compete effectively for 

service contracts in other Member States422. 

The draft Enforcement Directive proposal was well received by the European Economic 

and Social Committee (EESC)423, which welcomed the intention of the European 

Commission to enforce the existing PWD 96/71, focussing on better implementation and 

effective administrative cooperation among Member States, to guarantee protection for 

posted workers while respecting the Member States’ different labour market models. 

Nevertheless, in the EESC’s view the European Commission did not put enough emphasis 

                                                           
417 Report from the Commission services on the implementation of Directive 96/71/EC of the European 

Parliament and of the Council of 16 December 1996 concerning the posting of workers in the framework of 

the provision of services, 2003 (http://www.ec.europa.eu/social/postedworkers). 
418 In fact, the same interest was taken up by a number of international organisations dealing with trade 

liberalisation and international trade. As such, the liberalisation of trade of services was a central issue of the 

Uruguay Round negotiations running from 1986 to 1991. 
419 Report from the Commission to the Council and the European Parliament on the state of the internal 

market for services presented under the first stage of the Internal Market Strategy for Services {COM(2002) 

441 final}. 
420 Commissioner for Internal Market and Services and Taxation and Customs in the Prodi Commission 

(1999-2004) and in the Barroso I-II administrations of the European Commission (2004-2014). 
421 Barnard (2008b), pp. 323–394. 
422 Evju/Novitz (2014), p. 67. 
423 Opinion of the European Economic and Social Committee on the ‘Proposal for a Directive of the European 

Parliament and of the Council on the enforcement of Directive 96/71/EC concerning the posting of workers in 

the framework of the provision of services’{CESE/2012/1387}. 
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on the social aspects and ensured greater respect for the autonomy of the social partners and 

the role played by them in various labour market models424.   

The European Committee of the Regions (CoR) also welcomed the European 

Commission’s initiative to harmonise the enforcement of the implementation of the PWD 

96/71 and address the fundamental issues that have arisen from the judgments of the CJEU, 

however regretted that the draft proposal did not review or rework the PWD 96/71 and is 

thus not able to deal with all of the substantive issues425. 

On the other hand, trade unions in particular expressed their concern with regard to its 

possible impact on national industrial relations regimes and its relations to the PWD 

96/71426. In fact, the Laval Quartet judgments triggered intense debate among EU 

institutions, academics and social partners particularly in relation to the balance between 

the exercise by trade unions of the right to take collective action, including the right to 

strike, and the economic freedoms enshrined in the Treaty on the Functioning of the 

European Union (TFEU), as well as the interpretation of the concept of public policy, the 

material scope of the terms and conditions of employment imposed by the PWD 96/71 and 

the nature of mandatory rules, in particular the minimum wage427. 

At the time of its adoption, the Enforcement Directive was seen as one of the key 

instruments introduced as part of the process to liberalise the free movement of services 

within the European Union, which 20 years after the creation of the single market and 15 

years after the regulation of the core employment rights of employees posted to another 

Member States for temporary provision of services had yet to reach the full potential of the 

European market integration. 

c) Objectives of the Posted Workers Enforcement Directive 

Since the implementation of the Enforcement Directive, a number of projects have dealt 

with the challenges faced by the national authorities during the detection and monitoring of 

the rules on posting.428 

The circumvention of the posting rules goes from non-compliance with the labour law or 

social security regulations, which is left undetected due to limited or vague requirements of 

cooperation and information exchange for national authorities, all the way to the setting up 

of ‘letterbox companies’ in a Member State with low-wage levels in order to have work 

carried out in a high-wage Member State by workers posted from the first Member State.429 

                                                           
424 CESE/2012/1387 
425 Opinion of the Committee of the Regions on ‘The posting of workers in the framework of the provision of 

services’ {CDR/2012/1185}. 
426 Evju/Novitz (2014), p. 67. 
427 Proposal for a Directive of the European Parliament and of the Council on the enforcement of Directive 

96/71/EC concerning the posting of workers in the framework of the provision of services {COM(2012) 131 

final}. 
428 See inter alia: SOLIDAR, PEARLE*. 
429 Van Nuffel/Afanasjeva (2018), p. 1413. 
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The objective of the Enforcement Directive is to ensure compliance with the PWD 96/71 

by introducing a set of requirements towards both Member States and undertakings to 

guarantee the protection of employees’ rights and reduce social dumping. 

Addressing the European Parliament, President Barroso envisaged the creation of a 

Regulation, as it ‘has the advantage of giving much more legal certainty than the revision 

of the Directive itself, which would still leave too much room for diverging transposition, 

and take longer to produce real effects on the ground’430. In fact, based on the differences 

and disparities in the way the PWD 96/71 is implemented, applied and enforced in the 

different Member States are detrimental to the proper functioning of the Directive, thus 

making it very difficult, if not impossible, to create the required level playing field for 

service providers and ensure that workers posted for the provision of services enjoy the 

same level of protection guaranteed by the PWD 96/71 throughout the EU.431 The ‘Monti II 

Regulation’432, which sought to address the issue of industrial action presented by the Laval 

un Partneri and Viking Line cases and reconcile these with EU free movement law however 

failed to do so, and has been withdrawn by the European Commission following the use of 

the new Early Warning System (‘yellow card’ procedure) by national parliaments through 

the CoR under the subsidiarity provisions on the Treaty.433 

In order to improve the application and enforcement of the PWD 96/71 in practice, the 

European Commission proposed more uniform rules – in the form of a new Directive – for 

administrative cooperation, mutual assistance, national control measures and inspections 

reflect the heterogeneous nature of inspection and control systems across Member States, 

while also endeavouring to avoid unnecessary or excessive administrative burden for 

service providers. At the same time, moreover, respect for the diversity of the different 

social models and industrial relations systems in the Member States is guaranteed.434 

The Enforcement Directive however can only provide guidance to the Member States on 

how to determine the genuine link of employment between the sending company and the 

employer and to prevent abuse and circumvention. Member States will then implement and 

enforce them in line with their current labour inspection rules and priorities that, currently, 

significantly differ country by country. 

                                                           
430 http://europa.eu/rapid/press-release_SPEECH-09-391_en.htm 
431 Proposal for a Directive of the European Parliament and of the Council on the enforcement of Directive 

96/71/EC concerning the posting of workers in the framework of the provision of services {COM(2012) 131 

final}, p. 12. 
432 Proposal for a Council Regulation on the exercise of the right to take collective action within the context of 

the freedom of establishment and the freedom to provide services (Proposal withdrawn) {COM(2012) 130}. 
433 Pintz (2015), p. 93. 
434 COM/2012/0131 final, p. 12. 
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3.2. The Posting of Workers Directive (EU) 2018/957 

The reform of the PWD 96/71 has been on the plate since 2016, when the European 

Commission - twenty years after the adoption of the first Posting of Workers Directive - 

proposed a revision of the rules on posting of workers within the EU to ensure ‘they remain 

fit for purpose’, i.e. they continue facilitating the transnational provision of services whilst 

ensuring fair competition and respect for the rights of the posted workers. 

Despite the adoption and subsequent implementation of the Enforcement Directive, 

introducing a set of requirements to both companies posting their employees to another 

Member State to provide services (the ‘service providers’) and the local labour authorities, 

some of the Member States highlighted that the current rules regulating the posting of 

workers do not take into consideration the new trends observed in the labour markets across 

the EU following the various enlargements of the European Union with new Member 

States, as well as the economic crisis affecting the single market. 

A decade after the enlargement of the European Union, the perception that western 

European Member States were facing a wage competition from workers posted from the 

CEE Member States with lower wage levels led to the perception of posting of workers as 

an issue that directly opposes East to West within the EU.435 The initiative to revise the 

regulation of posted workers at European level was urgently needed to show the EU 

citizens that Europe does care about their working and living conditions and not only about 

competitiveness in the internal market.436 

Although at first sight the PWD 96/71 regulates a straightforward situation – the temporary 

posting of workers to another Member State to provide services on behalf of their 

employers – as discussed in the above Part 1, in reality this issue constitutes an actual 

‘political hornet’s nest’, as it requires balancing two EU principle, the freedom to provide 

services and the free movement of workers (and with it, the free movement of social 

rights), and ultimately establishing a hierarchy between these two principles. Following the 

introduction of the PWD 96/71, the case law of the CJEU seemed to be mostly in favour of 

promoting the economic aspect of postings437; the Charter of Fundamental Rights and its 

entry into force together with the Treaty of Lisbon438 required the revision of the national 

laws and jurisprudence in order to guarantee and enforce the rights enshrined in the 

Charter, especially the freedom  to  choose  an  occupation  and  right  to  engage  in  work 

                                                           
435 van Nuffel/Afanasjeva (2018), p. 1402. 
436 SOLIDAR (2018), p. 2. 
437 See in particular the Laval Quartet judgments, cit. supra Part 1 Chapter 3 Section 3.2. 
438 The Charter of Fundamental Rights is a legally binding document since 1 December 2009, since Article 6 

para 1 of the Lisbon Treaty declares that ‘[t]he Union recognises the rights, freedoms and principles set out 

in the Charter of Fundamental Rights of the European Union […], which shall have the same legal value as 

the Treaties.’ 
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(Article 15 of the Charter) as well as the collective rights outlined in Chapter IV on 

‘Solidarity’439.  

Regulating labour market distortion and ‘social dumping’ caused by cross-border labour 

mobility forms, including posting of workers, through the definition of ‘fair posting’ seems 

an obvious action point, and it was put forward in many communications of the European 

Commission440. Nevertheless, considering the differences in economic and political 

interests behind with the posting of workers it is difficult to imagine that 28 (after Brexit, 

soon to be 27) Member States would agree in a definition that would be beneficial to both 

sending and receiving countries, as well as to the posted workers themselves at the same 

time. Although the principle of ‘equal pay for equal work’ seems fair from the point of 

view of posted workers (especially if they are directed to perform services is a Member 

State with higher wage/salary levels), from macroeconomic perspective the increase in 

remuneration and social security contribution of workers posted from a ‘low wage’ 

Member State often contributes to the loss of competitive advantage, and on the long term 

the loss of work opportunities and potentially increase of unemployment.441 

Because average CEE minimum wages amount to one-third of the Eurozone average, there 

is a tendency in the West to combat the so-called ‘social dumping’ by restricting the 

mobility of workers. Resisting such efforts is another common interest of post-Communist 

countries. For relatively poor countries, high environmental standards are costly and reduce 

their competitiveness. Poland is keen to protect its coal mines, while Hungary and Slovakia 

have their important car industries to consider.442  

As a consequence, regulating the increasing use of posted workers, a phenomenon that 

finds itself at the intersection of internal market and labour protection rules, has turned out 

to be politically sensitive443. In the United Kingdom, migration and free movement 

constituted central topics in the Leave campaign during the Brexit vote in June 2016444, 

which presented closing the borders to free movement as a solution to the issue of low-

wage foreign workforce ‘stealing local jobs’. French President Macron turned posting of 

workers into an important selling point of his campaign for the 2017 presidential 

elections445.  

On a substantive law basis, the new PWD 2018/957 promises the harmonisation of core 

characteristics of postings such as the definition of ‘temporariness’ (duration of postings) 

                                                           
439 Malmberg (2016), p. 12.  
440 Voss et al. (2016), p. 65. 
441 Vaccarino/Darvas (2016). 
442 Lehne (2019). 
443van Nuffel/Afanasjeva (2018), p. 1402. 
444 See inter alia: N. Farage: Why we must vote Leave in the EU referendum, in Express, 21 June 2016, 

www.express.co.uk; S. McCluskey: A Brexit won’t stop cheap labour coming to Britain, in The Guardian, 20 

June 2016, www.theguardian.com. 
445 For an insight on President Macron’s campaign for the revision of the posting regulation see inter alia: 

Fekete (2018) 

http://www.express.co.uk/
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and ‘minimum rates of pay’ (remuneration). The new PWD 2018/957 will also amends the 

rules on forum, as the receiving Member State’s labour law will be applicable in its 

integrity if the duration of posting exceeds the maximum term defined by the new 

Directive. 

a) Background to the revision of the PWD 96/71 

With reference to the regulatory omissions of the Enforcement Directive, as well as to the 

significant changes in the economic environment since the entry into force of the PWD 

96/71 1999, the European Commission presented its proposal for a revision of the PWD 

96/71 in March 2016, only a few months before the implementation deadline set to the 

Member States to transpose the Enforcement Directive into their national laws.  

The new European Commission, taking office in 2014 under the presidency of Jean-Claude 

Juncker, highlighted the promotion of labour mobility as well as the protection of workers’ 

social rights and of a fair European labour market among its priorities to create a more 

integrated and deeper single market.446 Consequently, the revision of the regulation of 

postings proposed by the European Commission introduced reforms in three main fields: (i) 

the remuneration of posted workers, (ii) the duration (temporariness) of postings, as well as 

(iii) postings though temporary agencies. The proposal sets out that posted workers will 

generally benefit from the same rules governing pay and working conditions as local 

workers.447 

The proposal of the European Commission, however, did not reach an unanimous support 

neither from the national Parliaments of the Member States, nor from the EU level social 

partners: applying the Subsidiarity Protocol448, fourteen parliamentary chambers from 

eleven (mostly Central and Eastern European) Member States issued reasoned opinions (the 

Early Warning System’s so-called ‘yellow card’ procedure) alleging that the revision would 

breach the principle of subsidiarity449; at the same time, the trade unions and employer 

organisations representing the ‘high wage’ and ‘low wage’ Member States informed the 

Commissioner for Employment, Social Affairs, Skills and Labour Mobility, 

Marianne Thyssen, of their concerns.  

By now, the PWD 96/71 has become one of the main channels to express the divide in 

economic and political opinion between East and West. According to the ‘low wage’ 

Member States – arguing that wage differences constitute a legitimate factor for 

                                                           
446 https://ec.europa.eu/commission/priorities/internal-market_en 
447 http://europa.eu/rapid/press-release_IP-16-2546_en.htm 
448 The subsidiarity control mechanism, also known as ‘yellow card’ procedure is applicable to the fields 

where the European Union and the Member States share competences. If the national parliaments consider 

that a proposal for EU legislative act does not abide to the principle of subsidiarity (i.e. the proposal interferes 

too much with the Member States’ legislative autonomy, they may send reasoned opinions to the European 

Commission; if the number of national parliaments supporting the ‘yellow card’ procedure reaches one-third 

of all votes, the European Commission must undertake a review of its proposal. 
449 http://europa.eu/rapid/press-release_IP-16-2546_en.htm 

https://ec.europa.eu/commission/priorities/internal-market_en
http://europa.eu/rapid/press-release_IP-16-2546_en.htm
http://europa.eu/rapid/press-release_IP-16-2546_en.htm
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competition between service providers, they considered the principle of ‘equal pay for 

equal work’ at the same place to violate the Treaty provisions on the internal market450– the 

PWD 96/71 contain appropriate dispositions to guarantee the social rights of posted 

workers. Consequently, the eventual distortions to market competition are caused by the 

inadequate application of such dispositions rather than by the Directive in itself; the 

revision of the implementation measures however was too early at the time of the proposal 

as there were still no information about the implementation of the Enforcement Directive 

across the region451. On the other hand, ‘high wage’ Member States – concerned by the 

impact of lower paid workers on their labour market and social security system – argued 

that the regulation of postings must be significantly revised along the principle of ‘equal 

pay for equal work’ in order to protect the rights of workers and to eliminate all anomalies 

distorting market competition.452 

The European Commission reviewed its proposal in the light of the opinion of the Member 

States and social partners, however in July 2016, it maintained that the proposal ‘fully 

complies with the principle of subsidiarity […] Posting of workers is a cross-border issue 

by nature. The Juncker Commission remains firmly committed to the free movement of 

people on the basis of rules that are clear, fair for everybody and enforced on the 

ground’453.  

The European Commission reinforced its standpoint also in President Juncker’s State of the 

Union speech on 13 September 2017, although mitigating it a little: although the regulation 

of posting of workers remained one of the key priorities, President Juncker highlighted that 

achieving a good result will need all sides to do their part so they can move towards each 

other, and therefore ‘as long as the outcome is the right one for our Union and is fair to all 

its Member States, the Commission will be open to compromise’454. 

The main aim of the revision of the PWD 96/71, as proclaimed in the reasoning of the 

Council, is ‘to facilitate the transnational provision of services whilst ensuring fair 

competition and respect for the rights of those workers who are employed in one Member 

State and sent to work temporarily in another by their employer (i.e. posted workers)’455. 

                                                           
450 van Nuffel/Afanasjeva (2018), p. 1415. 
451 The letter from the ‘low wage’ countries to Commissioner Thyssen is available here: 

http://arbetsratt.juridicum.su.se/euarb/15-03/nio_medlemsstater_utstationeriongsdirektivet_augusti_2015.pdf. 
452 The letter from the ‘high wage’ countries to Commissioner Thyssen is available here: 

https://www.rijksoverheid.nl/binaries/rijksoverheid/documenten/brieven/2015/06/19/brief-aan-europees-

commissaris-thyssen-over-de-detacheringsrichtlijn/2015-06-18-consolidated-version-letter-to-thyssen.pdf. 
453 Posting of Workers: Commission discusses concerns of national Parliaments (Press release) 

http://europa.eu/rapid/press-release_IP-16-2546_en.htm  
454 President Jean-Claude Juncker’s State of the Union Address 2017 http://europa.eu/rapid/press-

release_SPEECH-17-3165_en.htm 
455 https://www.consilium.europa.eu/en/press/press-releases/2018/06/21/posting-of-workers-council-adopts-

the-directive/ 

http://arbetsratt.juridicum.su.se/euarb/15-03/nio_medlemsstater_utstationeriongsdirektivet_augusti_2015.pdf
https://www.rijksoverheid.nl/binaries/rijksoverheid/documenten/brieven/2015/06/19/brief-aan-europees-commissaris-thyssen-over-de-detacheringsrichtlijn/2015-06-18-consolidated-version-letter-to-thyssen.pdf
https://www.rijksoverheid.nl/binaries/rijksoverheid/documenten/brieven/2015/06/19/brief-aan-europees-commissaris-thyssen-over-de-detacheringsrichtlijn/2015-06-18-consolidated-version-letter-to-thyssen.pdf
http://europa.eu/rapid/press-release_IP-16-2546_en.htm
http://europa.eu/rapid/press-release_SPEECH-17-3165_en.htm
http://europa.eu/rapid/press-release_SPEECH-17-3165_en.htm
https://www.consilium.europa.eu/en/press/press-releases/2018/06/21/posting-of-workers-council-adopts-the-directive/
https://www.consilium.europa.eu/en/press/press-releases/2018/06/21/posting-of-workers-council-adopts-the-directive/
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On 21 June 2018, the European Parliament and the Council adopted the revision456 of the 

PWD 96/71 as part of the EU’s objective to build a ‘more inclusive and fairer European 

Union’ on the foundations of the consolidated jurisprudence of the CJEU on the definition 

of ‘remuneration’, as well as the new principle of ‘equal pay for equal work’ set out in the 

European Pillar of Social Rights, adopted in November 2017. 

b) PWD 2018/957: Paving the way to a fair(er) labour mobility? 

As a result of the CJEU decisions discussed above and the overall ineffective regulatory 

framework, the reform of the posting of workers regulation has become one of the most 

sensitive issues for EU citizens and politicians, especially in the Member States where 

labour is expensive.457 

Namely, the lack of a clear definition of ‘minimum rates of pay’ and the absence of an 

equal treatment principle in the PWD 96/71, particularly in relation to remuneration, have 

continued to attract widespread criticism of the Directive. This raised concerns over the 

extent to which the PWD 96/71, in its current form, can successfully ‘Europeanise’ the 

applicability of national labour law systems in order to fulfil its objective of promoting the 

transnational provision of services while also providing for a climate of fair competition 

(for host Member State workers) and protecting (posted) workers’ rights.458  

The current level of regulation of the posting of workers is seen at European level – and 

especially from France’s perspective459 – as depleting European values such as social 

cohesion, generous welfare states and strong industrial relations. So much so that for prof. 

Mario Monti the increasing divide between economic and social rights ‘has the potential to 

alienate from the single market and the EU a segment of public opinion, workers’ 

movements and trade unions, which has been over time a key supporter of economic 

integration’460. In his report on a new strategy for the single market461, prof. Monti argued 

that two legislative ameliorations were needed for the overall improvement of the current 

situation, which ‘should not be left to future occasional litigation before the CJEU or 

national courts’.  

The European Commission has translated both of these ideas to actual legislative proposals 

within the Single Market Acts I and II. However, as discussed previously, the lifespan of 

Monti II Regulation – reiterating the CJEU’s conclusions that all European workers have 

the right to industrial action in the cross-border situations, yet this right ‘is not absolute’ 

                                                           
456 Directive (EU) 2018/957 of the European Parliament and of the Council of 28 June 2018 amending 

Directive 96/71/EC concerning the posting of workers in the framework of the provision of services (Text 

with EEA relevance), PE/18/2018/REV/1. OJ L 173, 9.7.2018, pp. 16–24. 
457 Maslauskaite (2014), p. 14. 
458 Zahn (2017), pp. 10-11. 
459 See as an example President Macron’s speech of 23 August 2017: 

https://www.lemonde.fr/europe/article/2017/08/23/pour-macron-la-directive-sur-les-travailleurs-detaches-est-

une-trahison-des-fondamentaux-de-l-europe_5175661_3214.html 
460 Monti Report (2010), p. 68. 
461 Monti Report (2010), p. 69. 

https://www.lemonde.fr/europe/article/2017/08/23/pour-macron-la-directive-sur-les-travailleurs-detaches-est-une-trahison-des-fondamentaux-de-l-europe_5175661_3214.html
https://www.lemonde.fr/europe/article/2017/08/23/pour-macron-la-directive-sur-les-travailleurs-detaches-est-une-trahison-des-fondamentaux-de-l-europe_5175661_3214.html
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and any collective action must be proportionate (and thus subject to economic freedoms) – 

has been very short: for the first time since the adoption of the Lisbon Treaty, national 

parliaments have successfully used the Early Warning System’s ‘yellow card’ procedure to 

signal that the piece of legislation was not compatible with the subsidiarity principle. 462  

The European Commission’s proposal to amend the PWD 96/71 – presented in 2016 – was 

not the first initiative to reform the regulation of postings: already during the preparatory 

works of the Enforcement Directive, in 2013, some of the stakeholders, including the 

European Committee of the Regions (CoR), supported the idea that the Enforcement 

Directive should amend if not recast the PWD 96/71, as in its current form it does not seem 

to be able to deal with all of the substantive issues raised by case law, especially extension 

of the circle of collective agreements applicable to posted workers, the extension of the 

‘hard core’ labour rights, the applicability of a host country’s more favourable provisions 

and the respect for fundamental social rights such as the right to strike.463 

The creation of a fair labour market and safeguard of posted workers’ social rights was 

placed at the centre of the proposal put forward by the European Commission in March 

2016, as part of the European Commission’s Work Programme for the development of the 

Labour Mobility Package464.  

Since the beginning, the objective of the new regulation did not aim at the revision of the 

Enforcement Directive, or of the national laws transposing the Enforcement Directive; in 

fact, as indicated in the preamble of the draft directive put forward by the European 

Commission, priority had to be given to the implementation and enforcement of the 

Enforcement Directive when ensuring that the rules are applied uniformly and to bring 

about genuine social convergence465. Rather, the European Commission’s proposal aimed 

at the modernisation of the PWD 96/71, complementing it with new rules that reflect the 

changes that affected the economy and the labour market of the European Union since its 

adoption in 1996466. According to the European Commission, the requirement to apply only 

the minimal wage levels in force in the host Member State, the lack of clear definition of 

the ‘minimum rates of pay’ and of the maximum duration of postings, as well as the 

conflict of regulation with other Union-level legislation made the PWD 96/71 difficult to 

transpose correctly to national law, which lead to significant disparities in the remuneration 

of posted and local workers, and ultimately to the distortion of market competition.  

                                                           
462 Maslauskaite (2014), p. 15. 
463 Opinion of the CoR on ‘The posting of workers in the framework of the provision of services’. OJ C 17, 

19.1.2013, pp. 67–80. 
464 European Parliament’s Legislative Train Schedule – Labour Mobility Package 

(http://www.europarl.europa.eu/legislative-train/theme-deeper-and-fairer-internal-market-with-a-

strengthened-industrial-base-labour/package-labour-mobility-package). 
465 Recital 4 of the Enforcement Directive. 
466 Although posted workers represent only a small percentage of the overall EU workforce, by 2016 the 

number of posted workers increased by 10.3% compared to 2013, and by 44.4% compared to 2010. Since the 

stagnation between 2009-2010, the trend seems to be an ever growing popularity in the use of posted workers 

to provide services. Source: Commission Impact Assessment {SWD(2016) 52 final}, p. 6. 

http://www.europarl.europa.eu/legislative-train/theme-deeper-and-fairer-internal-market-with-a-strengthened-industrial-base-labour/package-labour-mobility-package
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The European Commission’s initial proposal was grounded on three main 

considerations467: 

a) ‘equal pay for equal work’ – posted workers should be granted the same 

remuneration (not just minimum salary level) as defined by law, regulation or 

administrative provision, and/or by collective agreements or arbitration awards 

which have been declared universally applicable; 

b) universal collective agreements should be extended to workers posted in all sectors, 

not just construction; 

c) workers posted to the host country for a period exceeding 24 months should be 

subject to the host country’ employment laws as a whole. 

The main objective of the new PWD 2018/957 is therefore to clarify – in line with the 

CJEU’s established case law468 – what are the constituent elements of the ‘minimum rates 

of pay’ applicable to workers posted to provide services in another Member State. 

Ultimately, the intention of the revision of the PWD 96/71 is to guarantee even competitive 

conditions to the undertakings operating in the host country, against the market actors 

paying lower social security contributions in their country of establishment, and 

consequently exploiting a comparative advantage.469 

In support of the principle of ‘equal pay for equal work’, the new PWD 2018/957 

introduces three main changes470: 

1. it replaces the reference to ‘minimum rates of pay’ by a reference to ‘remuneration’; 

2. it adds a new subparagraph imposing on Member States an obligation to publish 

information on the constituent elements of remuneration;  

3. it suppresses the reference to the ‘activities referred to in the Annex’ in the second 

indent. 

With the introduction of the term ‘remuneration’, the new PWD 2018/957 allows for the 

inclusion of a variety of different elements as part of a pay package and gives social 

partners some discretion in bargaining over pay and its constituent parts.471 As Novitz 

points out, ‘this would enable the [PWD 96/71] to reflect the more dynamic wage-setting 

realities in the contemporary labour market.’472 

                                                           
467 Proposal for a Directive of the European Parliament and of the Council amending Directive 96/71/EC of 

the European Parliament and of the Council of 16 December 1996 concerning the posting of workers in the 

framework of the provision of services {COM(2016) 128 final}. 
468 For an analysis of the CJEU case law preceding the adoption of the new PWD 2018/957, see above Part 1 

Chapter 2. 
469 Opinion of Constance Le Grip (MEP, France, EPP) and Alfred Sant (MEP, Malta, S&D), The problem 

with posted workers: Free movement or free labour?; France 24 English, 23 January 2017 

(https://youtu.be/yORDRoJo_SU). 
470 COM(2016) 128 final, para. 7.2. 
471 Zahn (2017), p. 18. 
472 Novitz (2016b). 

https://youtu.be/yORDRoJo_SU
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The sensitivity of the question of allowances may be explained, to a certain extent, by the 

phenomenon of posting undertakings seeking to increase their competitive advantage by 

paying lower social contributions and/or taxes and, for that purpose, preferring to pay their 

workers relatively low salaries supplemented with high allowances473. The new PWD 

2018/957 now clarifies that all posting allowances that do not concern expenditure actually 

incurred, they do qualify as remuneration for the purpose of the host Member State rules, 

and must be taken into consideration. This does not mean that the host Member State will 

determine whether such allowances must be paid, and if yes in what amount, as this will 

remain within the remit of the law or collective agreements of the home Member State.  

Building on case law of the CJEU in Sähköalojen ammattiliitto ry (C-396/13), the new 

PWD 2018/957  confirms that it is within Member States’ competence to set rules on 

remuneration in accordance with national law and/or practice474; however, the proposed 

provision on ‘remuneration’ does not align the levels of wages across the Member States, 

which is an area that the Treaty expressly excludes from the EU’s harmonisation powers in 

social matters.475   

‘Equal pay for equal work’ will therefore not mean ‘same pay for same work’ once the new 

PWD 2018/957 is implemented: the salary/wage of posted workers will still be set by their 

employment contract, which is usually concluded under the law of the home Member State, 

and workers’ salaries may therefore still differ, depending on the rules and practices of the 

Member States in question and of their employer. 

Still, once the new PWD 2018/957 is fully transposed into national laws, employers will 

have to pay their posted workers not only by complying with the rules on remuneration of 

the law applicable to the employment contract (home Member State legislation) but also by 

ensuring that the remuneration paid during the posting assignment is at least equivalent to 

the remuneration that worker would be entitled to under the relevant legislation and 

collective agreements of the host Member State.476  

Codifying the CJEU’s case law on minimum pay477, the preamble of the new PWD 

2018/957 clarifies how the assessment of the compatibility of the salary paid under the 

home Member State’s rules with the elements of remuneration set by the host Member 

State’s legislation should be performed: when comparing the remuneration paid to a posted 

worker and the remuneration due in accordance with the national law and/or practice of the 

host Member State, the posted worker's gross salary/wage will need to be matched up to the 

                                                           
473 van Nuffel/Afanasjeva (2018), p. 1419. 
474 Recital 17 of the new PWD 2018/957. 
475 Article 153(5) TFEU, according to which the powers set out in this Article do not apply to pay. 
476 van Nuffel/Afanasjeva (2018), p. 1418. 
477 Commission v Germany, C-341/02, para. 29. 
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gross amounts of pay required by the rules on ‘remuneration’ rather than the individual 

constituent elements of remuneration which are rendered mandatory.478  

The introduction of new rules on the calculation of remuneration raise the question how the 

service providers – especially SMEs – will have access to the detailed information on the 

applicable host country laws needed to make such arrangements, especially to information 

on the constituent elements of remuneration rendered mandatory as well as to the additional 

set of terms and conditions of employment applicable to postings exceeding 12 or, where 

applicable, 18 months under the new PWD 2018/957. The European Commission, during 

the first discussions with the Council, confirmed that this new definition would not require 

the Member States to elaborate a detailed ‘salary matrix’ per each profession479, only the 

publication of the applicable rules on the appropriate single official national websites.  

In addition to the concept of ‘remuneration’, the new PWD 2018/957 also introduces the 

requirement of guaranteeing fair accommodation to posted workers among the ‘hard core’ 

protective working conditions. The French influence on this part of the regulation is 

particularly visible: the same condition was already introduced to the French law following 

the adoption of the Savary Act480 in July 2014. 

3.3. Impact of the posting regulation on the transportation sector 

The Regulation on International Road Haulage481, laying down common rules applicable to 

access to the market in the international carriage of goods by road within the territory of the 

European Union, as well as the conditions under which non-resident hauliers may operate 

transport services within a Member State, requires carriers to apply the provisions of the 

PWD 96/71 to transport undertakings performing a cabotage operation482. 

‘Cabotage operation’ means national carriage for hire or reward carried out on a temporary 

basis in a host Member State.483 In practice, this term refers to non-resident carriers which, 

rather than returning empty after an international trip, would pick up and deliver a further 

load in the host country before returning to the border. Cabotage laws are widely utilized 

across transportation industries, including commercial cruise-lines, commercial airlines and 

charter operators, and has been regulated at EU level since the early days of the single 

                                                           
478 Recital 18 of the new PWD 2018/957. 
479 Bocquet (2016), p. 23. 
480 Act n. 2014-790 of 10 July 2014 on combatting social unfairness and unfair competition, Journal Officiel 

of 11/7. 
481 Regulation (EC) 1072/2009 of the European Parliament and of the Council of 21 October 2009 on 

common rules for access to the international road haulage market, OJ L 300, 14.11.2009, pp. 72–87. 
482 Recital 17 of the Regulation on International Road Haulage. 
483 Article 2(6) of the Regulation on International Road Haulage. 
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market484: in fact, if foreign carriers are allowed to ship into and around the host country, 

the business viability of domestic carriers is violated and threatened.  

Under the current rules, once the goods carried in the course of an incoming international 

carriage have been delivered, non-resident carriers are allowed up to three cabotage 

operations within the seven days following an international journey to the cabotage host 

country (consecutive cabotage). Within this time limit hauliers may carry out some or all of 

the cabotage operations in any Member State under the condition that they are limited to 

one cabotage operation per Member State within 3 days of the unladed entry into the 

territory of that Member State485.  

Example: A Romanian driver who was commissioned to deliver a cargo in France, on 

his way back, may optimize his return fare through freight exchange services and 

perform three cabotage operations in France, three in Austria and then three in 

Hungary on his way back to his home country. Currently, there are no rules in place to 

ban the driver to change his route and deliver consignments to neighbouring countries, 

provided that this conforms with the timeline provided by the Regulation. 

Despite the reference in the Preamble, the Regulation on International Road Haulage does 

not include the national rules on posting of workers among the rules applicable to cabotage 

operations in the host Member State, which on the other hand regulate the conditions 

governing the transport contract; the weights and dimensions of road vehicles; the 

requirements relating to the carriage of certain categories of goods; the driving time and 

rest periods and the value added tax (VAT) on transport services.486  

The Regulation on International Road Haulage contains no provisions regarding the 

application of the social rights forming part of the core of the PWD 96/71; these are partly 

regulated by the instruments aiming at the harmonisation of certain social legislation 

relating to road transport487. The lex specialis regulating the work environment of drivers  

however only lays down the rules concerning age qualification of drivers as well as driving 

                                                           
484 Council Regulation (EEC) No 881/92 of 26 March 1992 on access to the market in the carriage of goods 

by road within the Community to or from the territory of a Member State or passing across the territory of one 

or more Member States, OJ L 95, 9.4.1992, pp. 1–7 (no longer in force). 
485 Article 8(2) of the Regulation on International Road Haulage. 
486 Article 9 of the Regulation on International Road Haulage. 
487 Regulation (EC) No 561/2006 of the European Parliament and of the Council of 15 March 2006 on the 

harmonisation of certain social legislation relating to road transport and amending Council Regulations (EEC) 

No 3821/85 and (EC) No 2135/98 and repealing Council Regulation (EEC) No 3820/85 (Text with EEA 

relevance) – Declaration, OJ L 102, 11.4.2006, pp. 1–14; Regulation (EU) No 165/2014 of the European 

Parliament and of the Council of 4 February 2014 on tachographs in road transport, repealing Council 

Regulation (EEC) No 3821/85 on recording equipment in road transport and amending Regulation (EC) 

No 561/2006 of the European Parliament and of the Council on the harmonisation of certain social legislation 

relating to road transport Text with EEA relevance, OJ L 60, 28.2.2014, pp. 1–33; Directive 2006/22/EC of 

the European Parliament and of the Council of 15 March 2006 on minimum conditions for the 

implementation of Council Regulations (EEC) No 3820/85 and (EEC) No 3821/85 concerning social 

legislation relating to road transport activities and repealing Council Directive 88/599/EEC (Text with EEA 

relevance) – Declarations; OJ L 102, 11.4.2006, pp. 35–44. 
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times, breaks and rest period488, without regulating the requirements on minimum rates of 

pay, or the other terms and conditions of employment.  

Consequently, drivers continue to be paid their home country remuneration while 

performing cabotage operations in the Member State where their cargo was first offloaded; 

given the differences in remuneration between country of departure and country of 

delivery, cabotage can in certain cases lead to the distortion of competition in the internal 

market of the various delivery countries. 

As the rules on posting of workers specified in the PWD 96/71 and the Enforcement 

Directive are applied inconsistently to the highly mobile road transport sector, the 

uncoordinated national measures on the application and enforcement of the provisions on 

posting of workers in the road transport sector have generated legal uncertainty, distortions 

of competition in the transport sector and high administrative burdens for non-resident EU 

operators. This creates undue restrictions to the freedom to provide cross-border road 

transport services having negative side-effects on jobs and the competitiveness of transport 

companies489.  

By proposing a new regulation of the postings effectuated in the road transport sector, the 

European Commission set the objective to harmonise the administrative requirements and 

control measures to prevent carriers from suffering unnecessary or arbitrary delays. 

The current PWD 96/71 explicitly excludes highly mobile personnel, with specific 

reference to merchant navy undertakings deploying seagoing personnel490 from its personal 

scope, given the specific nature of the itinerant work done by this group of workers and the 

practical difficulties associated with monitoring them.491 Similar challenge is faced in 

relation to road transport personnel: the impact assessment supporting the legislative 

proposal aiming at laying down specific rules with respect to the PWD 96/71 and the 

Enforcement Directive for posting drivers in the road transport sector concludes that ‘the 

posting provisions and administrative requirements do not suit the highly mobile nature of 

the work of drivers in international road transport. This causes disproportionate regulatory 

burdens for operators and creates unjustified barriers to provision of cross-border 

services’492.   

                                                           
488 Chapter II of Regulation (EC) No 561/2006, cit. 
489 Recital 9 of the EU Mobility Package Proposal I. {COM(2017) 278 final}. 
490 Article 1(2) of the PWD 96/71. 
491 Communication from the Commission to the European Parliament, the Council, the European Economic 

and Social Committee and the Committee of the Regions - Reassessing the regulatory social framework for 

more and better seafaring jobs in the EU (first phase consultation of the social partners at Community level 

provided for in Article 138(2) of the Treaty) {COM(2007) 591 final}. 
492 Proposal for a Directive of the European Parliament and of the Council amending Directive 2006/22/EC as 

regards enforcement requirements and laying down specific rules with respect to Directive 96/71/EC and 

Directive 2014/67/EU for posting drivers in the road transport sector {COM(2017) 278 final}; Brussels, 

31.5.2017 
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The exemption of highly mobile workers in the transportation sector however allows 

transport undertakings to circumvent – apart from tax requirements – the labour rules and 

statutory social security contributions. According to recent studies, all major European 

haulage companies from Germany, France and the Benelux have set up subsidiaries in low-

wage countries in Europe493 and subcontract a significant part of their work to these 

subsidiaries; most of their drivers come from Central and Eastern Europe, specifically new 

Member States, and reported that they were discriminated against on the basis of 

nationality in pay and working conditions.494 

Examples of such circumventions was recently uncovered by the French umbrella 

organisation of labour inspectors INTEFP, following a project conducted in 2012/2013 

reviewing the collaboration between social partners and public authorities in Europe495: 

‘In a 2012 court case, the Dutch transport union accused a company of letterbox 

practices in Hungary.496 The drivers, mainly Hungarians, were directly engaged by the 

Dutch headquarters. However, they were on the payroll of a Hungarian subsidiary 

based in one of the premises of PricewaterhouseCoopers in Budapest that had one 

half-time administrative employee on parental leave, with all formalities handled by 

PWC. There were no trucks stationed in Hungary, but the truckers were subjected to 

constant pressure because the “Hungarian way” was cheaper.’497 

‘A French company owns a subsidiary in Poland, where the cost of an international 

driver is 40 % of the cost of a French driver. A Dutch chemical firm needs to carry a 

tank of chemicals from Rotterdam to St Etienne. The Dutch firm concludes a transport 

contract with the French company which, in turn, subcontracts this commission to its 

Polish subsidiary. The carriage from the Netherlands to France is carried out by a 

driver who works under Polish social law, even if this driver never or rarely drives his 

lorry from or to Poland. Even if the driver resides in Poland, the driver’s work is 

organised, managed and supervised by the French company and not by the Polish 

subsidiary. The driver will be transported by his employer every three weeks from the 

Polish subsidiary to the French establishment by bus. During his three weeks of work, 

he will live in the lorry cabin and after that period, will be transported back home by 

bus for his one week of rest. If the driver’s home country is Romania or Bulgaria, the 

                                                           
493 The Netherlands alone has 23,000 such ‘letterbox companies’, managed by 176 licensed trust firms. These 

companies attract huge flows of money, making €8tn worth of transactions in 2011 – 13 times the country’s 

gross domestic product. Source: Great tax race: Dutch focus reforms on letterbox companies; The Financial 

Times (https://www.ft.com/content/5a9f0780-a6bc-11e2-885b-00144feabdc0).  
494 McGauran (2016), p. 36. 
495 See: www.eurodetachement-travail.eu/synthese/the_project.html  
496 This case refers to the first complaint lodged by the trade union against Van den Bosch Transport in 2011, 

and then later in 2014. Case C-815/18, Federatie Nederlandse Vakbeweging v Van den Bosch Transporten 

B.V., Van den Bosch Transporte GmbH, Silo-Tank Kft., was lodged on 21 December 2018. 
497 Cremers (2014), pp. 3-4. 

https://www.ft.com/content/5a9f0780-a6bc-11e2-885b-00144feabdc0
http://www.eurodetachement-travail.eu/synthese/the_project.html
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driver will live three months in the lorry cabin before being flown home on a low cost 

air carrier for a three week rest period.’498  

In their request for preliminary ruling recently lodged to the CJEU, in case C-815/18, 

Federatie Nederlandse Vakbeweging v Van den Bosch Transporten B.V., Van den Bosch 

Transporte GmbH, Silo-Tank Kft. [OJ C 122, 1.4.2019, p. 10], the Dutch courts are seeking 

confirmation from the Court on whether drivers in international road transport, and thus 

carrying out their work in more than one Member State should be considered subjects to the 

PWD 96/71. If the answer is in the affirmative, and if the drivers also carry out cabotage 

operations in the territory of a Member State other than that in which that they habitually 

works, will that driver then in any case for that part of his work, be considered to be 

working temporarily in the territory of the first Member State, and thus how will collective 

labour agreements apply to them.499 

The new PWD 2018/957 itself does not introduce extensive new dispositions on the 

employment conditions of drivers in international road transport situations: these are to be 

addressed in the framework of the EU Mobility Package, through specific rules for road 

transport also reinforcing the combating of fraud and abuse.500  

Once the EU Mobility Package is adopted, the posted worker regulation will extend also to 

the road transport sector, according to the Commission’s Road Transport Strategy for 

Europe, in line with the new PWD 2018/957 (the Strategy is currently under discussion in 

the Council and the Parliament). Depending on the development of this lex specialis, there 

will be an assessment to see whether further measures are required501. 

According to the new PWD 2018/957, the rules on posting of workers will only apply to 

the road transport sector from the date of application of a legislative act amending the 

current social legislation relating to road transport activities as regards enforcement 

requirements and laying down specific rules.502 However, it keeps open the opportunity to 

assess, 3 years after the entry into force of the Directive, whether further measures to 

ensure a level playing field and protect workers are required as regards enforcement 

requirements and laying down specific rules with respect to the PWD 96/71 and the 

Enforcement Directive for posting drivers in the road transport sector.503 

As soon as the EU’s new Mobility Package is approved, the PWD 96/71 and its revision 

will cease to be applicable to employees working in the international road transport sector, 

with the exception of cabotage operations, which will remain under the scope of the PWD 

96/71. 

                                                           
498 McGauran (2016), p. 37. 
499 Preliminary questions raised in Van den Bosch Transporten/ Silo-Tank Kft., C-815/18. 
500 Recital 15 of the new PWD 2018/957. 
501 European Commission: Towards fair labour mobility: revision of the EU Posting of Workers rules. 
502 Article 3(3) of the new PWD 2018/957. 
503 Article 2 (2b) of the new PWD 2018/957. 
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4. Summary 

The aim of this Part 2 was to provide an overview of the challenges encountered during the 

regulation of the phenomenon of posting of workers, at both ‘macro’ and ‘micro’ level.  

Firstly, we provided an overview of the ‘macro’ level challenges in the regulation of 

postings. Starting from identifying the clash of interest and the difficulties in finding a 

balance in the distribution of competence at EU and national level in the field of labour law 

in general, this Chapter also reviewed the challenges in interpreting some of the ‘macro’ 

level core notions such as ‘cross border element’ of postings or the role of public policy 

(ordre public), used on one hand by the EU institutions and on the other hand by the 

Member States to justify their regulatory competence of postings.  

Secondly, we reviewed the ‘micro’ level challenges that currently constitute an obstacle to 

the uniform regulation of the posting of workers as legal instrument across the EU, and 

which were referred to as the justification to introduce revised legislation post PWD 96/71. 

The main ‘micro’ level challenge – apart from the lack of uniform definition of ‘posted 

workers’ and of ‘posting’ in general – is the difficulty to identify exactly who should be 

considered as ‘service provider’ subject to the posting regulation, and what economic 

activities would entail meeting the requirements set by the PWD 96/71 and the subsequent 

legislation.  

Discrepancies in the interpretation of the temporariness of the postings, i.e. the maximum 

duration allowed to service providers to post their workers to another Member States while 

fully retaining their labour and social security obligations in the home country, is also a hot 

topic. The question of the ‘temporariness’ of posting is especially important in the 

transportation sector, where drivers and ship staff are often spending a very short time on 

the territory of the host country. Highly mobile workers in general (such as flight attendants 

or support staff of cruise ships, but also the artist or members of a touring company) are 

currently subject to the posting regulation in case they perform their activities within the 

framework of provision of services, however the recent CJEU case law seems to be 

creating exceptions from the application of the PWD 96/71 to the highly mobile sector. 

Most importantly, we reviewed the different interpretations of ‘minimum rates of pay’ or 

remuneration due to the workers during the posting, which paved the way to the 

introduction of the principle of ‘equal pay for equal work’ to posting situations as well. 

Currently, Member States have different traditions when it comes to standard-setting in 

labour law, including minimum wages and wage-structures. They resort to a variety of 

mechanisms which are often combined and range from statutory regulation over various 

types of agreements to social clauses in procurement rules. As an example, we compared 

the wage setting mechanism in the Nordic countries, the CEE countries as well as in the 

liberal UK, as well as the influence of the PWD legislation on the recent changes in 

national regulation.  
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Finally, we reviewed the political and legislative circumstances that – in parallel to the 

adoption and implementation of the Enforcement Directive – opened the possibility to 

further EU-level legislative intervention to harmonise the substantive requirements on 

postings, in the form of the new PWD 2018/957, in order to provide a practical response to 

the ‘macro’ and ‘micro’ level challenges identified. As a first step, the Enforcement 

Directive attempted to address the deficiencies of the PWD 96/71 in terms of monitoring of 

the correct application of the ‘hard core employment rights’. The Enforcement Directive 

introduced simple measures such as improving accessibility and clarity of content, as well 

as allowed Member States to apply administrative requirements and national control 

measures, together with the enhanced role of the Member States in the framework of 

administrative cooperation, in the attempt to provide means to efficiently monitor the 

volumes and nature of cross-border postings, and to foster cooperation between the 

competent authorities, while at the same time limiting Member States’ possibilities to 

impose excessively onerous administrative requirements.  
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PART 3: THE CJEU AS THE ‘REGULATOR’ OF THE POSTING OF WORKERS IN THE EU 

The different cases brought before the Court of Justice of the European Union (CJEU) over 

the past 20 years illustrate the difficulties in defining the right balance in order to satisfy the 

constraints imposed by the ‘social trilemma’504, as well as to tackle the legal loopholes 

identified in relation to the practical application of the PWD 96/71.  

As discussed in the previous Chapters, following the distribution of competences between 

the EU and the Member States, embodied by the principle of subsidiarity, the European 

legislator has had limited possibilities for reconciling conflicting economic and social 

values through a process of harmonisation of national labour laws. Consequently, social 

conflicts at national level regarding the validity of national rules and practices led, at 

European level, to the CJEU being called upon to rule on the legality of existing national 

labour and industrial relations laws and practices. 

Referring back to the early landmark case law in the field of postings, this Part 

demonstrates how the CJEU’s judicial review evolved in order to solve the ‘social 

trilemma’ and define the competence of the EU vis-à-vis Member States in the most 

sensitive issue of postings: the definition of the minimum rates of pay / remuneration. The 

case law of the CJEU has played a key role in shaping the regulation of posting of workers 

in the EU, by putting pressures on national employment relations to liberalise the internal 

market for services.505  

1. Establishing the jurisprudence of posting 

Starting with the principal Van Gend & Loos506 and Costa v Enel507decisions, the 

seemingly political-technical commitments of Member States towards the European 

Community were transformed into (economic) principles and accompanying substantive 

rights.508 In Van Gend & Loos the CJEU held that ‘the Community constitutes a new legal 

order of international law for the benefit of which the states have limited their sovereign 

rights, albeit within limited fields, and the subjects of which comprise not only Member 

States but also their nationals’.509 This ‘new legal order’ allowed the CJEU to postulate the 

principle of direct effect, introducing substantive rights for individuals, and, in the Costa v 

Enel case, the primacy of any rules of primary and secondary European law over all rules 

and practices based on national law, whether earlier or later, statutory or constitutional.510 

                                                           
504 Barslund/Busse (2016), p. 11. 
505 Arnholtz/Andersen (2017), p. 3. 
506 Case 26/62 NV Algemene Transport- en Expeditie Onderneming van Gend & Loos kontra Nederlandse 

administratie der belastingen [1963] ECR I-3. 
507 Case 6/64, Flaminio Costa v ENEL [1964] ECR 01141. 
508 Veldman/de Vries (2015), p. 3. 
509 Van Gend and Loos, 26/62, para. 3. 
510 Scharpf (2002), p. 647. 
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In relation to the posting of workers – and specifically to the hierarchy between the free 

movement of services/freedom of establishment and the right to strike/industrial action – 

the CJEU has been less inclined to confer appreciation rights to the Member States, and 

adopted a more conservative stance, historically favouring the economic freedoms vis-à-vis 

the protection of workers. Before the 1980s the CJEU’s case law seemed to indicate that 

the interpretation of restrictions on the fundamental freedoms would have to follow 

different lines: Article 28 TEC on the free movement of goods would prohibit any 

measures restricting the import of goods, whereas the provisions on workers, services and 

establishment were limited to the prohibition of discriminatory measures on grounds of 

nationality. The early judgments on the free movement of services were thus limited to the 

so-called discriminatory approach.511 Applying Article T48 EC (now Article 45 TFEU) in 

Commission v France512, while emphasising the requirement of non-discrimination in 

relation to workers making use of the right to free movement, the CJEU said that the Treaty 

provisions were a guarantee against negative consequences resulting from the ‘acceptance 

by nationals of other Member States of conditions of employment or remuneration less 

advantageous than those obtaining under national law’ (para 45). The case could therefore 

be perceived as laying down the principle that host State workers should not risk having to 

compete with cheap foreign labour.513 

In the 1980s however the CJEU slowly moved away from the strictly discriminatory 

position. It started limiting the application of national legislation in its entirety to temporary 

activities of cross-border service providers514 and considering non-discriminatory measures 

such as authorisation requirements as restrictions under Article 49 TEC515.  

1.1. From Rush Portuguesa to Martin Meat: national labour law as an obstacle to the 

freedom to provide services 

In one of the first judgments assessing the relationship between the freedom to provide 

services and the hiring-out of manpower, issued in the Webb516 case, the Court affirmed 

that:  

‘[…] the freedom to provide services is one of the fundamental principles of the Treaty 

and may be restricted only by provisions which are justified by the general good and 

which are imposed on all persons or undertakings operating in the Member State in 

which the service is to be provided in’.517  

                                                           
511 Jacobsson (2008), pp. 11-12. 
512 Case 167/73, Commission v France [1974], ECR 359. 
513 Evju (2010b), p. 153. 
514 Case 279/80, Webb [1981] ECR 3305, para. 17. 
515 Case C-205/84, Commission v Germany [1986] ECR 3755, paras. 64 and 68. 
516 Case 279/80, Criminal proceedings against Alfred John Webb [1981], ECR 03305. 
517 Webb, 279/80, para. 3. 
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In the CJEU’s view, given that the hiring-out of manpower is a particularly sensitive matter 

from the occupational and social point of view, as it directly affects both relation son the 

labour market and the lawful interests of the workforce concerned, Article 59 TEEC (now 

Article 56 TFEU) does not preclude a Member State which requires agencies for the hiring-

out of manpower to hold a licence from requiring a provider of services established in 

another Member State and pursuing such activities on the territory of the first Member 

State to comply with that condition518. However, in the first place when considering 

applications for licences and in granting them the Member State in which the service is 

provided makes no distinction based on the nationality of the provider of the services or his 

place of establishment.519 This judgment follows the decision made in the Wesemael520 

case, where the Court laid down the principle of ‘interdiction of duplication’521 in terms of 

requirements applicable to a service provider in the host country they are already subject to 

similar requirements in the Member State in which they are established. 

Building on the Webb judgment, the CJEU laid down the foundations of the legislative 

grounds of the regulation of posted workers in one of its earliest – and most famous – case, 

Rush Portuguesa522: when assessing the work permit requirements of Portuguese workers 

deployed to France by a building and public work undertaking registered in Portugal (at the 

time of the proceedings already a Member State, but subject to transition period) and 

subcontracted to work on several railway construction sites in France, the Court concluded 

that the workers of a certain undertaking providing services in another Member State would 

enjoy the freedom to provide services, and this freedom would extend to its own workforce, 

independently from the post filled by the workers and the nature of the activity performed 

by them, provided that the purpose of movement of workforce is to provide services, and 

not to facilitate the entry of the workers to the other Member States’ labour market.523  

The CJEU reached a similar conclusion in the Vander Elst524 case, where the workers 

deployed to France from Belgium were third country nationals, legally residing in Belgium, 

holding Belgian work permits and covered by the Belgian social security scheme, but only 

holding a short-stay visa for France. Even if under French law work permits should have 

been required in order for a national of a non-member country to be employed by an 

undertaking established in France, whatever the nationality of the employer, to regulate 

access to the French labour market525, with reference to the justification provided in the 

Rush Portuguesa case, the Court found that in case of posted workers, holding valid work 

authorisations in their home country fulfil all conditions, given that they do not in any way 

                                                           
518 Webb, 279/80, paras. 18-19. 
519 Webb, 279/80, para. 21. 
520 Wesemael, joined cases C-110-111/78. 
521 Kártyás (2017a), pp. 43-44. 
522 Rush Portuguesa, C-113/89. 
523 Report for the hearing delivered Rush Portuguesa. See also: Rush Portuguesa, C-113/89, paras. 12 and 15. 
524 Vander Elst, C-43/93. 
525 Vander Elst, C-43/93, para. 20. 
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seek access to the labour market in that second State, if they return to their country of 

origin or residence after completion of their work.526 In fact, undertakings established in 

one Member State which intend — like Rush Portuguesa or Vander Elst — to provide 

services in another Member State, transferring their own workers there for that purpose, 

have already followed the legal procedures laid down in the State of establishment for 

engaging workers (whether or not aliens) and have already borne the attendant 

administrative and financial burdens. Such undertakings, in so far as they employ their own 

regular staff, do not therefore need to approach employment bodies in the host country and 

comply with the relevant procedures; to impose such a requirement on them thus 

constitutes a wholly unjustified duplication of burdens and formalities liable to put them at 

a disadvantage in competing with national providers of services.527  

A decade later, the same principle was reiterated in the Vicoplus528 and Martin Meat529 

cases, this time in relation to the posting of temporary agency workers following the 

Eastern enlargement: Polish and Hungarian temporary agency workers were posted to 

various receiving companies in the Netherlands and Austria respectively, without having 

obtained a work permit for that purpose. Although the 2003 Act of Accession Treaty 

allowed the implementation of restriction to the free movement of workers during the 

transition period, the question raised to the CJEU regarded whether this restriction would 

apply to the employees posted by a placement agency as well, given the use of measures to 

restrict the free movement of services were only allowed to Austria and Germany. In 

Vicoplus, although the Court confirmed that where an undertaking hires out, for 

remuneration, staff who remain in the employ of that undertaking, no contract of 

employment being entered into with the user, its activities constitute an occupation which 

must be considered a ‘service’ within the meaning of that provision530, it also 

acknowledged that such activities may have an impact on the labour market of the Member 

State of the party for whom the services are intended, and affect the interests of the 

workforce concerned.531 Consequently, any national legislation, by which, during the 

transitional period, the hiring-out of workers continues to be subject to the obtaining of a 

work permit, is compatible with the provisions of the TFEU532. On the other hand, in 

Martin Meat the Court stressed that such limitation was only possible in case if the posting 

of workers was indeed performed as hiring-out of personnel; any posting performed within 

the framework of the freedom to provide services involving the movement of workers 

could only be restricted by Austria and Germany as negotiated in the specific derogation to 

                                                           
526 Rush Portuguesa, C-113/89, para. 15; Vander Elst, C-43/93, para. 21. 
527 Opinion of AG Tesauro delivered in the Vander Elst case, C-43/93, para. 17. 
528 Joined cases C-307-309/09, Vicoplus SC PUH (C-307/09), BAM Vermeer Contracting sp. zoo (C-308/09) 

and Olbek Industrial Services sp. zoo (C-309/09) v Minister van Sociale Zaken en Werkgelegenheid [2011], 

ECR I-00453. 
529 Case C-586/13, Martin Meat kft v Géza Simonfay and Ulrich Salburg [2015], ECLI:EU:C:2015:405. 
530 Vicoplus, C-307-309/09, para. 27. 
531 Vicoplus, C-307-309/09, paras. 28-29. 
532 Vicoplus, C-307-309/09, para. 33. 
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the Act of Accession, and only for the sensitive sectors indicated by these two Member 

States.533  

The requirement to remove any national measures that would restrict the freedom to 

provide services was applied also with regards to social security contributions, not only the 

requirement of obtaining a work permit: national legislation which requires an employer, as 

a person providing a service within the meaning of the Treaty, to pay employer's 

contributions to the social security fund of the host Member State in addition to the 

contributions already paid by him to the social security fund of the State where he is 

established places an additional financial burden on him, so that he is not, so far as 

competition is concerned, on an equal footing with employers established in the host 

State.534 

Following Rush Portuguesa, the CJEU has repeatedly stressed that the assessment of 

worker protection standards should take place with reference to the posted workers alone 

and not to workers already operating in the national market; the protection granted must be 

real, that is, genuinely advantageous for the posted worker.535 In Finalarte536 the CJEU 

projected that it is for each Member State to determine more favourable standards than 

statutory minima ‘which is necessary in the public interest’. Hence the PWD 96/71 is not a 

‘maximum directive’ in a strict sense, but it should be construed so as to allow more 

favourable standards than otherwise applicable statutory minima within the scope of Article 

3(1) and, as the case may be Article 3(10), if such standards are deemed ‘necessary in the 

public interest’ by the host state, are proportional and apply on a non-discriminatory 

basis537 – in this sense the PWD 96/71 is a ‘minimum directive’.538 The decision in 

Finalarte was based on Articles 59 and 60 TEEC (now Articles 56 and 57 TFEU). Several 

subsequent decisions rest in substance on the same grounds (e.g. C-165/98 Mazzoleni 

[2001]; C-164/99 Portugaia Construções [2002]; C-341/02 Commission v Germany 

(minimum wage) [2005]).  

1.2. The evolution of ‘market access’ tests in relation to postings 

During its assessment of the justification of a potential restriction of the free provision of 

services, the CJEU takes into account whether the interest has already been protected in the 

Member State where the undertaking is established (the principle of mutual recognition).539 

                                                           
533 Martin Meat, C-586/13, paras. 27-30. 
534 Case C-272/94, Criminal proceedings against Michel Guiot and Climatec SA [1996], ECR I-01905, para. 

14. 
535 Pedersini/Pallini (2010), p. 20. 
536 Joined cases C-49/98, C-50/98, C-52/98 to C-54/98 and C-68/98 to C-71/98, Finalarte et al. [2001], ECR 

I-07831. 
537 Finalarte et al., para. 53. 
538 Evju (2014), p. 61. 
539 Laagland (2018), p. 59. 
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The established case law540 shows that a case-to-case assessment is required to determine 

whether a Member State’s procedural safeguards would affect national social policy, and 

whether any restriction to provision of services is justified.  

In the context of clashing national/EU competences, the principles of direct effect and 

supremacy are at the heart of the tension, as posting companies often invoke the freedom of 

establishment and the freedom to provide directly under EU law as soon as a national 

labour law rule hinders their cross-border movement, asking the CJEU to what extent 

national labour rules are allowed to restrict the well-rooted economic values of the EU. 541 

The real challenge to national regulatory autonomy came with the gradual adoption by the 

CJEU of the so-called ‘market access’ test542; this approach culminated in the Säger543 

case, where the Court said that Article 49 TEC required: 

‘[…] not only the elimination of all discrimination against a person providing services 

on the ground of his nationality but also the abolition of any restriction, even if it 

applies without distinction to national providers of services and to those of other 

Member States, when it is liable to prohibit or otherwise impede the activities of a 

provider of services established in another Member State where he lawfully provides 

similar services.’544 

The market access test set up in Säger differentiates from the previous case law established 

by the judgment in Van Binsbergen545 and then reiterated in Seco546 inasmuch it detaches 

itself from the requirements based on the nationality (direct or overt discrimination) or the 

habitual residence (indirect or covert discrimination) of the service provider during the 

analysis of any potential discrimination547, considering all restrictions an impediment to the 

freedom to provide services, unless they can be justified under Article 51 and 52 TFEU and 

the related case law. 

The objective of the shift towards a market access approach is to enable a closer scrutiny of 

national laws by the CJEU.548 However for this to happen, the CJEU has had to expand 

significantly on the short group of justifications defined in Gouda549. The justifications now 

include overriding reasons related to public interest such as consumer protection, cultural 

policy, preventing abuse of free movement of services, professional rules protecting the 

                                                           
540 See inter alia: case C-180/89, Commission v Italy [1991] ECR I-709, para. 17; case C-198/89, Commission 
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recipient of services, or the right to take collective action for the protection of the workers 

of the host State against possible social dumping550. 

For a long time, the CJEU appeared to put the fundamental economic freedoms and thereby 

political economic values as its first point on the agenda, notwithstanding the sensitivity of 

the area and the fact that the national policy interest at stake (workers’ protection) coincides 

with the Union’s objectives.551 In cases Schmidberger552 and Omega553 the CJEU analysed 

the issue of subsidiarity as well as other principles of EU law such as human dignity and 

proportionality of national (administrative) measures on one hand, and the balance between 

the free movement of goods and the right of assembly of trade unions on the other. Both 

judgments acknowledged that the protection of fundamental rights is a legitimate interest 

which, in principle, justifies a restriction of the obligations imposed by the EU law, even 

under a fundamental freedom guaranteed by the Treaty, such as the free movement of 

goods.554 Consequently, Member States need a margin of appreciation to ensure a 

balancing of human rights and economic freedom at the same level.555 

Reviewing the key case law related to the mobility of workers, it seems that the CJEU – 

making use of market access tests like the Dassonville formula, the Seco-test or the Säger-

test – was able to demonstrate that national labour law may constitute a restriction on the 

market freedoms.556 Direct, indirect or non-discriminatory measures which hinder or create 

an obstacle to market access are considered to be a breach of free movement.557 As 

highlighted by Barnard, however, the disadvantage of the ‘market access’ or 

‘restrictions/obstacles’ approach is that with its focus on the effect of the rule on the out-of-

state provider, it takes no account of the effect of the rule on the national provider. It is thus 

more damaging to regulatory autonomy.558 
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In its practice, the CJEU has moved away from the concept of discrimination as regards to 

the assessment of restrictions inherent in regulation applying equally to domestic and 

imported services.559 The notion of ‘measures liable to prohibit or otherwise impede the 

activities of a provider of services’ was introduced by the CJEU.560 

Following the Rush Portuguesa decision and the subsequent European Commission 

initiative in 1990-91 for a directive on posting of workers, several states adopted national 

legislation enabling wages and working conditions for posted workers to be regulated by 

forms of extension of national collective agreements. In turn, the PWD 96/71 was adopted 

in 1996 and entered into force in 1999, with the purpose to strike a balance between 

securing proper conditions for posted workers and fair competition for host country 

workers and enterprises.561 

The adoption of the Services Directive562 in 2006 further deepened the integration of the 

provision of services across borders, requiring to abolish all legal and administrative 

barriers to trade. Recognising the potential impact of absolute free trade on societies, the 

Services Directive has also taken into account other general interest objectives, including 

the protection of the environment, public security and public health as well as the need to 

comply with labour law.563 While Article 56 TFEU is usually considered as the means of 

negative integration, the Services Directive represents a positive integration, i.e. by EU 

legislation harmonizing national laws to secure the free movement of services.564 The 

‘market restriction’ test applied Article 16(1) of the Services Directive requires Member 

States to introduce only restrictions to the free movement of services requirements which 

respect the following principles: 

‘(a) non-discrimination: the requirement may be neither directly nor indirectly 

discriminatory with regard to nationality or, in the case of legal persons, with 

regard to the Member State in which they are established; 

(b) necessity: the requirement must be justified for reasons of public policy, public 

security, public health or the protection of the environment; 

(c) proportionality: the requirement must be suitable for attaining the objective 

pursued, and must not go beyond what is necessary to attain that objective.’ 

The Services Directive applies, in principle, to all types of service activities, and with 

regard to all types of national measures that may restrict the free movement of 

services, save for the activities and the types of national measure that are explicitly 
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excluded from its scope. Construction services — the sector where the phenomenon of 

posting of workers is predominant — are expressly referred to in recital 33 of the Services 

Directive in the list of examples of activities covered by that Directive. Starting with Rina 

Services565, and hereinafter in its judgment in Commission v Hungary566,  the CJEU has 

consistently applied the rules laid down in the Services Directive as the legal framework for 

determining the compatibility of national measures with the free movement of services 

where those measures fell within the scope ratione materiae of that legal instrument, 

without examining the measures in the light of Articles 49 and/or 56 TFEU.  

It is clear that national labour law rules in general are able to discourage foreign companies 

from providing a service or setting up an establishment in another Member State; this is 

especially true for businesses that seek to provide a service or set up an establishment in a 

Member State with a higher regulatory standard than the one applicable in their home 

State.567 The fact that the indirect and potential effect on cross-border trade suffices for a 

national measure to fall within the scope of the market freedoms, means that businesses, 

simply because they are foreign, have far-reaching rights to challenge national legislation 

which they find in their way.  

Whether the dispositions of the Services Directive could apply to labour law – including 

the rules relating to penalties and procedures that are specific to this field – despite its 

Article 1(6) precluding the application of this Directive from ‘labour law, that is any legal 

or contractual provision concerning employment conditions, working conditions, including 

health and safety at work and the relationship between employers and workers, which 

Member States apply in accordance with national law which respects [EU] law’568 was 

recently analysed by the CJEU in the Čepelnik569 case. The conclusion of the Court is that, 

although the national control measures implemented by the Member States into their 

national labour law or related administrative law does not fall under the scope of the 

Services Directive, they are able to discouraging the cross-border supply of services570 and 

be regarded as a restriction of the freedom to provide services571.  

The impact of the economic crisis of 2007/2008 on the competitiveness of EU-bases 

service providers and the increase in the number of postings as atypical employment forms 

to cut costs and improve businesses’ efficiency raised again the question of the 
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interpretation of ‘public policy provisions’ in the context of postings, as well as the 

apparent supremacy of the freedom to provide services vis-à-vis collective actions and 

employees’ social rights, twisting the interpretation of the CJEU established with the 

historic cases like Rush Portuguesa, and providing a new direction.  

1.3. Legal basis of the new PWD 2018/957 

The Rush Portuguesa case took over the initiative in response to the influx of foreign firms 

posting construction workers to Member States foreseen in the context of the European 

Commission’s 1989 Social Action Plan.572 Based on this case law, posted workers gained 

their right of free movement within the EU on the grounds of being linked to an 

undertaking enjoying the right to provide certain services in other Member States (and 

therefore under Article 56 TFEU), as opposed to enjoying their right of free movement, 

settlement and employment across the EU citizenship on the grounds of their EU 

citizenship, under Article 45 TFEU. The implications of such decision are far-reaching: not 

only the CJEU detached posted workers from the (social) rights and protection EU workers 

benefit from based on the free movement of workers/persons, but labelling this form of 

temporary labour mobility as an element of the provision of services also subjects them to 

more stringent proportionality tests, focussed on market interests at both micro (inter-

company) and macro (interstate) level. 

As highlighted by Arnholtz, reading the decision it is not clear whether the judges intended 

to create a new kind of employment status or a new kind of labour mobility: actually, the 

decision may be seen as an attempt to eliminate differences in the treatment of workers by 

creating a way to surpass the transitional schemes that the old Member States had erected 

against the low-paid workers from the new Member States (Spain and Portugal).573 From 

legal perspective, the association of posted workers to Article 56 TFEU entailed the 

application of the principle of ‘country of origin’ to the entirety of the service provision, 

including the employment relationship between the posted worker and the posting 

company. Although the CJEU recognised that host states could extend and enforce ‘their 

legislation, or collective labour agreements entered into by both sides of industry, to any 

person who is employed, even temporarily, within their territory, no matter in which 

country the employer is established’574, the legal basis for reaching that conclusion was not 

clearly stated.575 According to Davies, this proclamation by the CJEU was a ‘basic error’ as 

the Member States – armed with this reassurance – enacted or strengthened their domestic 

laws applying national labour law to posted workers. The European Commission, becoming 

alarmed about the impact of this development upon the provision of cross border services, 

proposed what became the PWD 96/71 in order to moderate the process and to inject some 
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clarity into the rules by which home state enterprises were bound.576 As a consequence, the 

application of labour law rules of the host Member State could be considered to be an 

obstacle to the free movement by the employer concerned, unless it can provide a 

justification ground which satisfies the (market-driven) test of proportionality. 

The legal basis for the regulation of posting at EU level is today based on Article 53(1) 

TFEU (ex Article 57(2) TEEC, Article 47(2) TEC) on the right of establishment and Article 

62 TFEU (ex Article 66 TEEC, Article 55 TEC) on the provision of services.  

The usual legal base for the coordination in the field of provision of services is Article 

57(2) TEEC (Article 47 TEC, now Article 53 TFEU), to which Article 66 TEEC (Article 

55 TEC, now Article 62 TFEU) expressly refers.577 The choice of the legal basis was 

justified by the fact that they provide for ‘the coordination of the provisions laid down by 

law, regulation or administrative action in Member States concerning the taking-up and 

pursuit of activities as self-employed persons’ or as companies or firms formed in 

accordance with the law of a Member State and having their registered office, central 

administration or principal place of business within the European Union. In effect, the 

activities of the undertakings concerned consist of the provision of services, within the 

meaning of Article 59 TEEC (Article 49 TEC, now Article 56 TFEU).578  

The decision on the legal basis of the PWD 96/71 had historical reasons as well. Member 

States debated the issue (in general, regarding labour and social policies) already at the time 

of the adoption of the Maastricht Treaty, when the providing for high level of employment 

and social protection officially appeared for the first time among the competences of the 

European Union. Namely, with the United Kingdom opting out of the agreement on social 

policy (Protocol 14 to the Maastricht Treaty), the EU policymakers had to find a legal basis 

for the regulation of labour/social matters, e.g. health and safety of workers, that allowed 

decision to be made with qualified majority voting.579 

Already at the time of the discussions on the PWD 96/71, the selection of the legal basis 

raised objections in the Working Group, as several Member States (namely the UK, Ireland 

and Portugal) argued that the relevant legal basis would be Article 49 TEEC (Article 40 

TEC, now Article 46 TFEU) on the free movement of workers.580 The European 

Commission however maintained its stance given that the legal basis of the Directive 

served the purpose of underlining that the objective of the PWD 96/71 (and now of the new 

PWD 2018/957) is not to harmonise Member States’ labour law, but to ensure legal 

certainty in the exercise of the provision of services, as the provider of services has a clear 

interest in anticipating and identifying the working conditions applicable to his workers in 
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the Member State where the services are provided.581 The objections introduced by the 

United Kingdom during the negotiations of the PWD 96/71 however illustrate that the 

European Commission’s choice of legal basis was a strategic one in order to enable 

qualified majority voting in the Council.582 The legal basis of the PWD 96/71 has been an 

issue in debates later on.583 

During the revision of the European Commission’s proposal in 2016, the European 

Economic and Social Committee (EESC) called for the revision of the legal basis of the 

Directive to make it clear that the PWD 96/71 is not a pure single market instrument, but 

also an instrument for the protection of workers, extending the legal base to include social 

policy law (Articles 153 and 155 TFEU), and correcting the false interpretation of the 

Directive as a maximum standard, which has arisen from the Laval Quartet judgments, and 

re-establish it as a minimum standard.584 This approach was supported by Senator Bocquet 

as well, who suggested in his report to the French Sénat to complete the legal basis with a 

reference to Article 151 TFEU585, according to which ‘[t]he Union and the Member States, 

having in mind fundamental social rights such as those set out in the European Social 

Charter […] and in the 1989 Community Charter of the Fundamental Social Rights of 

Workers, shall have as their objectives the promotion of employment, improved living and 

working conditions, so as to make possible their harmonisation while the improvement is 

being maintained, proper social protection, dialogue between management and labour, the 

development of human resources with a view to lasting high employment and the combating 

of exclusion’. 

Although Article 153(5) TFEU defines that the provisions of this Article shall not apply to 

pay, the right of association, the right to strike or the right to impose lock-outs, the general 

view is that this does not mean that the PWD 96/71 – or the new PWD 2018/957 – cannot 

define any uniform criteria of application at all.586  

During the ‘yellow card’ procedure some Member States also expressed their concerns that 

the proposed revision of the PWD 96/71 is contrary to the spirit of the TFEU, in particular 

with respect to Article 56 TFEU establishing the principle of freedom to provide services, 

and considered that such far-reaching adaptation to the law of the State in which the service 

is provided makes it almost equal with the requirements for the freedom of establishment, 
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and will thus be conducive to creating new restrictions in the functioning of the Internal 

Market.587 

Despite the above, the European Commission maintained the original choice of the legal 

basis for the new PWD 2018/957, namely Articles 53 and 62 TFEU on the provision of 

services and the right to establishment, ultimately showing that the protection of the EU 

economic freedoms constitutes the primary aim of the Directive, and not the social 

protection of workers.588 

2. Responses to the ‘macro’ level challenges 

The relationship between free movement of services and labour within the EU/EEA, on one 

hand, and national regulation of labour markets and worker rights, on the other, has in 

recent years become one of the most contested issues in public, political and judicial debate 

in Europe. The issue crystallises conflicts of objectives, interests, and governance that go to 

the very heart of the EU construction. It is illustrated by the controversial decisions of the 

CJEU in the so-called Laval Quartet589, contrasting the fundamental freedom of movement 

for workers and service providers with the fundamental principles of equal treatment and 

the right to organise and have recourse to industrial action. This has exposed one of the 

main contrasts of the European project; that is, the inherent asymmetries and conflicts 

between the principles of market integration and the means to improve social protection 

and ensure upward convergence of labour and living standards.590 

2.1. Defining national autonomy through the CJEU’s intervention  

Next to the financial crisis and its aftershocks, the Laval Quartet decisions made it one of 

the most heated and contested areas of European integration.591 According to prof. Mario 

Monti592 the Laval Quartet rulings ‘revived an old split that had never been healed: the 

divide between advocates of greater market integration and those who feel that the call for 

economic freedoms and for breaking up regulatory barriers is code for dismantling social 

rights protected at national level’.593 He equally pointed out that ‘the revival of this divide 

has the potential to alienate from the single market and the EU a segment of public 

                                                           
587 Opinion of the Foreign and European Union Affairs Committee of the senate of the Republic of Poland on 

the Proposal for a Directive amending the Posted Workers Directive {COM(2016) 128}, 15 April 2016 

{Document ST_8001_2016_INIT}, para. 3. 
588 Eichhorst (1998) p. 30. 
589Viking Line, C-438/05; Laval un Partneri, C-341/05; Rüffert, C-346/06; Commission v Luxembourg, C-

319/06. 
590 Evju (2014), pp. 13-14. 
591 Evju (2014), p. 1. 
592 Report ‘A new strategy for the single market’ to the President of the Commission (the Monti Report), 9 

May 2010, p. 68. 
593 Monti Report (2010), p. 68. 



132 

 

opinion, workers’ movements and trade unions, which has been over time a key supporter 

of economic integration’594. 

The adoption of the long-awaited Services Directive in 2006 in fact further restricted 

Member States’ regulatory autonomy to ensure a deeper integration of the services market, 

and generally reinforcing the principle of ‘country of origin’. The final adopted text of the 

Services Directive however allows Member States to limit the free provisions of services in 

case of conflict with national rules provided these are non-discriminatory (e.g. on grounds 

of nationality), necessary (for public policy, public security or protection of health or the 

environment) and proportionate (i.e. appropriate for achieving the objective).595 Member 

States are also allowed to apply their own rules on conditions of employment, including 

those laid down through collective bargaining agreements – if complying with the 

requirements of the PWD 96/71596. 

Despite the initial direction taken by the CJEU with regards to postings, the trend set by the 

Services Directive revived the debates around the country of origin principle in relation to 

labour law with the sole exception of the ‘hard core’ minimum rules as laid down in the 

PWD 96/71.597  

The four rulings composing the Laval Quartet all concerned posting, directly or indirectly, 

and each placed restrictions on the abilities of national authorities and trade unions of the 

host Member States to re-regulate the employment conditions of posted workers.598 All 

decisions forming part of the Laval Quartet has been thoroughly analysed by many 

authors599; their content can be summarised as follows. 

The Viking Line case did not involve directly a situation of posting, but rather the analysis 

of the compatibility of a collective action with the EU freedom of establishment. Although 

the right to strike or to the right to impose lock-outs  generally falls within the scope of 

national autonomy, the CJEU ruled that a collective action such as the one in the case is not 

excluded from the scope of Article 49 TFEU (ex Article 43 TEC)600, and constitute a 

restriction on freedom of establishment601. The restriction may, in principle, be justified by 
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an overriding reason of public interest, such as the protection of workers, provided that it is 

proportionate602 (according to the Gebhard-formula603). 

In Laval un Partneri, the CJEU pointed out that ‘since the purpose of PWD 96/71 is not to 

harmonize systems for establishing terms and conditions of employment in the Member 

States, the latter are free to choose a system at the national level which is not expressly 

mentioned among those provided for in that Directive, provided that it does not hinder the 

provision of services between the Member States’.604 Unlike the Viking Line judgment, 

where the CJEU left it for the national court to determine whether ‘overriding reason of 

public interest’ was being protected and whether this was being done in a proportionate 

manner, in Laval un Partneri the Court left no room for assessment by the national court605, 

declaring that Article 56 TFEU and Article 3 of the PWD 96/71 precludes a trade union 

from attempting, by means of collective action such as the one in the case, to force a 

provider of services established in another Member State to enter into negotiation regarding 

rates of pay and to sign a collective agreement with terms both ‘beside’ and ‘above’ the 

hard nucleus.606 

In Rüffert, the preliminary question raised referred to whether Article 56 TFEU precluded 

an authority of a Member State from requiring a contracting authority to designate as 

contractors only those which agree in writing to pay employees at least the wage provided 

for in the collective agreement in force at the place where those services are performed. 

Taking into consideration the provisions of the PWD 96/71, in the light of Article 56 

TFEU, the CJEU reiterated the decision made in the Laval un Partneri case and declared 

that ‘the level of protection which must be guaranteed to workers posted to the territory of 

the host Member State is limited, in principle, to that provided for in the [PWD 96/71]’, the 

national public procurement rules at issue were not compatible with (its interpretation of) 

the PWD 96/71, as the measure in question ‘is capable of constituting a restriction’ and that 

‘it cannot be considered to be justified’.607  

In Commission v Luxembourg, a decision based on an infringement proceeding brought on 

Luxembourg by the European Commission, the CJEU argued that Article 3(10) of the 

PWD 96/71 – recognising that the Member States may extend conditions of employment on 

matters beside the hard nucleus if they concern public policy provisions – is a derogation 

from the fundamental principle of freedom to provide services, which must be interpreted 

strictly and the scope of which cannot be determined unilaterally by the Member States.608 
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The impact of the Laval Quartet on the regulation of postings is manifold. On the one hand, 

it set the direction for the interpretation of the PWD 96/71 and the relevant Treaty 

dispositions, from the ‘floor’ or ‘ceiling nature of the ‘hard core’ employment rights 

defined in Article 1(3) of the PWD 96/71, to the competence of trade unions and the role of 

collective agreements in defining the national rules of the host country applicable to posted 

workers. Overall, the message conveyed by the CJEU with the adoption of the Laval 

Quartet and the and the strong reaction to these judgments from the political and academic 

community in a certain sense contributed to the transformation of the PWD 96/71 and 

subsequent directives from an instrument aiming at mitigating the conflict of laws to a 

quasi-substantive regulation of European labour law.  

a) From ‘floor’ to ‘ceiling’: defining the substantive law applicable to postings 

In Laval un Partneri the CJEU held that inasmuch the PWD 96/71 does not ‘harmonise 

material content’ of rules on matters covered by it, the content of such rules may ‘be freely 

defined by the Member States, in compliance with the Treaty and the general principles of 

Community law’.609 Thus in principle, it is for the (host) Member State to decide on the 

level of protection; according to the CJEU however the standards that may be imposed are 

mandatory minimum rules, and a cross-border posting employer can be required to comply 

solely with the domestic mandatory (minimum) standards on topics listed in Article 3(1) 

and Article 3(10).610 

The message of the CJEU’ analysis of the PWD 96/71 delivered in Laval un Partneri is 

clear611: 

(i) The list in Article 3(1) is exhaustive, save for the sole exception prescribed in 

Article 3(10). The host State is barred from going beyond the thematic scope 

described in Article 3(1), regardless of whether the law applicable to domestic 

employers and employees is more comprehensive. It is only those rules that fall 

within the scope of this ‘limited list of matters’ that may be imposed (also) on a 

transnational service provider posting workers to the host State. 

(ii) By its first indent, Article 3(10) permits Member States, ‘on a basis of equality 

of treatment’ to apply provisions on terms and conditions of employment on 

matters other than those referred to in Article 3(1) ‘in case of public policy 

provisions’. 

(iii) As a paradox, building on previous case law, the CJEU holds in Laval un 

Partneri that trade unions are subject to obligations under the treaty rules 

(‘direct horizontal effect’), they are not entitled to invoke or themselves attain 

‘public policy’ regulations. 
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Building on the Laval un Partneri case, in Commission v Luxembourg the CJEU went on to 

underline the very significant view that ‘public policy’ in the PWD 96/71 is a Union law 

concept. Its scope cannot be determined unilaterally by a Member State; it must be 

regarded as an exception clause derogating from the basic free movement principles and 

must therefore be ‘interpreted strictly’.612  

As regards industrial action, with its conjunct collective bargaining, the ‘negative 

integration’ imposed by the CJEU decisions in the Laval Quartet is of a far-reaching 

nature: the principled approach of subjecting the lawful recourse to industrial action to 

market economic considerations, restricting the scope of interests to be pursued and to 

impose a proportionality standard.613 

Altogether, the CJEU decisions above, confirming that posted workers are excluded from 

the application of the provisions relating to the free movement of workers, and that postings 

are subject to the justification tests designed to support the free provision of services has 

restricted the Member States’ autonomy in applying their national labour law to all those 

working within their territory.614 

A decade after the Rush Portuguesa ruling, the CJEU’s decisions in Laval un Partneri, 

Viking Line, Rüffert and Commission v Luxembourg introduced a barrier to Member States 

to impose terms and conditions in addition to the core conditions introduced by the PWD 

96/71, which up to this point were widely conceived of as minimum requirements.615 

Laying down a form of ‘principle of favourability’, Article 3(7) of the PWD 96/71 states 

that the preceding paragraph of Article 3 ‘shall not prevent application of terms and 

conditions of employment which are more favourable to workers’. Many have held this to 

imply that the PWD 96/71 is a ‘minimum directive’ meaning that host States have a 

freedom to impose higher standard than the domestically applicable minima.616 Despite the 

Advocate Generals’ opinions in both Laval un Partneri and Rüffert, the CJEU held that the 

PWD 96/71 should be interpreted as a ‘maximum directive’ instead. 

b) The role of host Member States’ collective autonomy in the event of postings 

The Laval un Partneri, Viking Line and Rüffert cases are often cited in relation to the 

CJEU’s stance on possible recourse to industrial action, and the applicability of collective 

agreements to the situations of postings.  

Article 3(1) of the PWD 96/71, read in conjunction with Article 3(10) second indent, and 

Article 3(8), permits the setting of important minimum standards by law, regulation or 
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administrative provision, and/or by collective agreements. As regards the latter, Member 

States can apply either collective agreements that are:  

 ‘universally applicable’, meaning collective agreements or arbitration awards which 

must be observed by all undertakings in the geographical area and in the profession 

or industry concerned, or  

 agreements which are ‘generally applicable’ to all similar undertakings in the 

geographical area and in the profession or industry concerned, and/or  

 agreements which are concluded by ‘the most representative’ organisations at 

national level.617 

Since Rush Portuguesa did not contain any limitation on minimum wages, in this judgment 

the CJEU gave Member States a broad power to apply their labour standards to workers 

posted to their territory.618 In Arblade et al.619 the Court ruled that collective agreements 

could be applied to guest service providers, provided that the provisions of such agreements 

were sufficiently precise and accessible and they did not render it impossible or excessively 

difficult in practice for the employer to determine his obligations in the host State. In 

Finalarte620 the CJEU made it clear that the application of collective agreements is not 

allowed when the agreements differentiate between domestic and foreign undertakings. The 

case concerned the German scheme for paid leave to which all foreign employers had to 

contribute while not all domestic employers were subject to the same treatment. The Court 

declared the unexceptional application of collective agreements to foreign undertakings 

inadmissible as a discriminatory restriction of Article 49 TEC. In Portugaia Construções621 

the CJEU held that unequal treatment arises also when by concluding a collective 

agreement specific to one undertaking, a domestic employer can pay lower wages than 

foreign employers who are always subject to the minimum wage of generally applicable 

collective agreements.622 

In the Laval un Partneri case, the Swedish wage setting mechanism, which is based on 

collective bargaining without any system of universal or general application of collective 

agreements in the meaning of Article 3(8) of the PWD 96/71 was at the core of the dispute. 

The CJEU ruled that in order to ensure ‘transparency’ of the rules on wage setting, Sweden 

should have explicitly mentioned the use of generally applicable collective agreement in the 

Swedish Act implementing the PWD 96/71; to leave norm-setting to collective bargaining 

without explicit state regulation was found not acceptable623, and the host State’s trade 

unions had no basis for making wage demands inasmuch as no relevant minimum wage 
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regulation was applicable624, making the Swedish trade union’s demand for a collective 

agreement in the Laval un Partneri case ‘excessive’ and sufficient to render collective 

action disproportionate, and consequently, capable of restricting the free exercise of 

provision of services.625 As later reiterated in Lufthansa626, the Laval un Partneri ruling 

does not however prevent Member States from authorising social partners from adopting 

measures in the domains referred to in the PWD 96/71 that fall within collective 

agreements; the security clearance rules however must be sufficiently precise so as to 

ensure that they fulfil the requirements set out in Article 2(5) of the Directive.627 

In Rüffert the CJEU did not have to go as far as condemning a collective action, instead it 

turned down the Law of Land Niedersachsen (Germany) on the award of public contracts. 

The aim of the Law was clear: by requiring public authorities to designate public works 

only to such undertakings that have agreed to pay their employees the minimum wages 

prescribed by the local collective agreement, the Law counteracted distortions of 

competition resulting from the use of cheap labour. When signing public works contracts 

with contracting authorities, undertakings were committed to apply the local collective 

agreement and to pay a contractual penalty in case of non-fulfilment of their obligations. 

Where a contractor failed to do so, the contracting authority could terminate the contract 

without notice and exclude the undertaking from the award of further public contract for a 

period of up to one year. The same obligations of the contractor applied also in the event 

that there was a non-fulfilment of obligations on the part of its subcontractor.628  

According to the CJEU, the central question of the Rüffert case was whether the rate of pay 

laid down in the Law of Land Niedersachsen was fixed in accordance with one of the 

procedures laid down in Article 3(8) of the PWD 96/71. The relevant legislative instrument 

was the German Law on posting of employees (Arbeitnehmer-Entsendegesetz, ‘AentG’), 

which extends the application of minimum wages of collective agreements that have been 

declared universally applicable to employers posting their workers to Germany.629 As the 

national court had confirmed that the collective agreement applied to the contracting Polish 

undertaking was not a collective agreement that had been declared universally applicable 

within the meaning of the AEntG, the Court could draw the conclusion that based on 

Article 3(8) of the PWD 96/71 the other systems for the application of collective 

agreements are available only if a Member State does not have a system of universal 

application (which is not the case in Germany).630 

c) Clashing with fundamental rights 
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The CJEU's Laval un Partneri decision constituted a clear illustration of the difficult 

reconciliation between the two objectives pursued by the PWD 96/71, namely that of the 

encouragement of the provision of services within the internal market and that of the 

protection of the rights of workers. Laval un Partneri also represented the turning point 

towards a strict interpretation of the Directive by the CJEU subsequently visible in the 

cases that followed – Commission v Luxembourg and Ruffert.631 

As raised by Evju, there is a paradox inherent in the Laval Quartet decisions: whereas 

collective action is recognized in principle as fundamental right, at the same time it is 

qualified as a ‘restriction’ to the EU’s economic freedoms. Thereby the issue is turned into 

whether the exercise of this fundamental right in the EU law may actually be lawful in EU 

law, and whether it needs to be justified vis-à-vis the fundamental freedoms.632   

Prior to the decision made in the Laval Quartet, in a case on the freedom of establishment, 

Gebhard (C-55/94), the CJEU clearly defined the four conditions under which a national 

measure liable to hinder or make less attractive the exercise of a fundamental freedom may 

take precedence over the fundamental freedoms of movement (the ‘Gebhard formula’):  

 First of all, the national measure must be applied in a non-discriminatory manner; 

 Secondly, it has to be justified by imperative requirements in the general interest; 

 Thirdly, it must be suitable for the attainment of the objective it is pursuing, and  

 Fourthly, it must not go beyond what is necessary in order to attain that objective.633  

The CJEU in Laval un Partneri and the conjoint Viking Line decisions proceeded to lay 

down supra-national norms on a point of view where the EU does not have competence to 

adopt secondary legislation, i.e. on issues concerning industrial action (pay, strike, lockout 

– Article 137(5) TEC, now Article 153(5) TFEU).634 In both decisions, the CJEU paid 

homage to the right to strike as a ‘fundamental right which forms an integral part of the 

general principles of Community law’. But this was immediately subjected to the 

reservation that such a right must be within the bounds of general principles of EU law; the 

exercise of a fundamental right such as the right to take collective action ‘must be 

reconciled with the requirements relating to rights protected under the Treaty and in 

accordance with the principle of proportionality’.635 In that regard, the Court has already 

held that the protection of fundamental rights is a legitimate interest which, in principle, 

justifies a restriction of the obligations imposed by the EU law, even under a fundamental 
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freedom guaranteed by the Treaty, such as the free movement of goods (see Schmidberger, 

C-112/00, para. 74) or freedom to provide services (see Omega, C-36/02, para. 35).636 

The question whether an employee may claim compensation for the damages caused by the 

collective labour agreements of a sports federation applied in violation of the freedom of 

movement has been analysed by the CJEU, namely in the Bosman637 case. However, 

associating the role of trade unions in the setting of wages/salaries and other employment 

conditions, as well as employee representation with the role of other private entities e.g. 

sports federations, may have far-reaching consequences in terms of the determination of 

trade unions’ liability. Some of the activities of the social partners, namely exercising 

collective rights, including the right to strike and lock out – considered as a fundamental 

right by the majority of the Member States – may by nature cause significant damages to 

other (market) operators and, in cross-border settings, the eventual restriction of the EU 

freedoms.638  

A more serious discord caused by the Laval Quartet is therefore related to public 

international law and human rights.639 The way in which the CJEU has chosen to limit 

possibly legitimate objectives by its construction and use of the PWD 96/71, and with the 

‘serious threat’ clause, the application of the proportionality test and the use of an ‘ultima 

ratio’ standard, imposes considerably more strict limits on the right to strike than those 

ensuing from ILO Conventions No 87 and 98 and relevant case law. The inconsistency has 

been emphasised by many, including the ILO itself. It was confirmed by the ILO 

Committee of Experts in its Report to the 2010 Labour Conference that ‘[t]he Committee 

thus considers that the doctrine that is being articulated in these ECJ judgments is likely to 

have a significant restrictive effect on the exercise of the right to strike in practice in a 

manner contrary to the Convention [No. 87].’640 

As demonstrated by the Laval Quartet judgments, the CJEU’s interpretation of PWD 96/71 

is capable of having a decisive impact on the extent to which there is freedom to act under 

the Treaties641, portraying an excellent case of ‘integration through law’. Contemporary 

academic critique suggests that the limits of national autonomy are set by the CJEU 
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controversial interpretation of the secondary law (read in the light of the Treaties) rather 

than by the Treaties themselves.642 

The Laval Quartet have attracted much attention in regards to the pressure applied by the 

CJEU on national employment relations, in order to release the tension between the EU’s 

economic freedoms and competition rules on one hand, and social and labour rights on the 

other. The interpretation of the Laval Quartet rulings is therefore highly divisive. As 

analysed by Ericsson, some authors in favour of the judgments – including Rosas himself, 

who was involved in the decision making as one of the judges presiding in the Laval un 

Partneri case – claim that the Laval Quartet is in line with the idea of Social Europe and 

add that this idea always has to relate to the rights and interests of all workers, not only of 

workers from the richest Member States.643 In this regard, authors conclude that the Court, 

especially in the Laval un Partneri case, favoured a social Europe instead of national 

protectionism,644 emphasising the benefits of a transnational rather than a traditional, 

almost protectionist, approach for trade unions645. According to Arnholtz, while the Laval 

Quartet has been seen as a ‘legal revolution’, it can in some ways be seen as a continuation 

of the efforts by the CJEU to limit the barriers to posting and institutionalise it as a special 

category of labour mobility.646 Some extreme reactions, such as Bobek’s, raise the 

possibility that much of the massive criticism levied against the Laval Quartet judgments is 

of a primarily normative nature and that it has been driven by the ideological wishes of a 

certain community, namely labour law lawyers, mainly those from Member States who 

harbour certain value convictions, who were appalled by the CJEU not upholding the same 

values.647  

However, the majority of scholars – especially the experts from Nordic countries – 

condemned the Laval Quartet judgments, demanding that Member States should have more 

scope for protecting social and labour rights by restricting economic freedoms, especially 

where the organisation of industrial relations is based on freely concluded collective 

agreements.648 In their views, the trade unions’ action was a means to counter the increase 

in power accrued by the employer due to the European economic freedoms; to argue that 

the right to collective action to national constellations that is subject to a European freedom 

is not only to confirm the de facto decoupling of the social from the economic constitution, 

but also to subject the former de jure to the latter.649 
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Consequently, applying a ‘one size fits all’ approach based on a simplistic understanding of 

industrial relations650 has a strongly deregulatory effect which, in areas where there is no 

EU-level labour law standard and Member States possess, in principle, full autonomy of 

action, would be liable to induce defensive regulatory competition or a race to the 

bottom651, as well as cutting into the sphere of autonomy of labour market parties and 

fundamentally changes the ground rules applicable in the field652. 

2.2. Defining the competent jurisdiction in case of postings 

In case of cross border assignment, posted workers are subject to three overlapping levels 

of regulation: Article 56 TFEU (freedom of service), the European private international law 

instruments (in particular the Brussels I Regulation and the Rome I Regulation), and the 

PWD 96/71, providing specific conflicts rules which apply in the posted worker cases.653 

Traditionally, employment law applies to all those who work in the territory of the Member 

State, regardless of their nationality (lex loci laboris). This principle was enshrined in the 

Rome Convention 1980654 on rules concerning the law applicable to contractual 

obligations, including employment relationships, and took forward by the Rome I 

Regulation655 replacing it. Under the Rome I Regulation, labour laws are generally applied 

on a territorial basis, at least as far as mandatory rules are concerned. Article 8(1) of the 

Rome I Regulation however provides that, under certain conditions, effect may be given 

concurrently with the law declared applicable, to the mandatory rules of the law of another 

country, in particular those of a Member State within whose territory the worker is 

temporarily posted. These mandatory rules however are not defined by the Rome I 

Regulation itself. 

Article 8(2)-(4) of the Rome I Regulation provides that: 

‘2.   To the extent that the law applicable to the individual employment contract has not 

been chosen by the parties, the contract shall be governed by the law of the country in 

which or, failing that, from which the employee habitually carries out his work in 

performance of the contract. The country where the work is habitually carried out shall 

not be deemed to have changed if he is temporarily employed in another country. 

3.   Where the law applicable cannot be determined pursuant to paragraph 2, the 

contract shall be governed by the law of the country where the place of business 

through which the employee was engaged is situated. 
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4.   Where it appears from the circumstances as a whole that the contract is more 

closely connected with a country other than that indicated in paragraphs 2 or 3, the law 

of that other country shall apply.’ 

Ordinarily, the formal solution would depend solely on conflicts of law rules, however such 

rules vary amongst the Member States it was feared that such contrasting outcomes would 

inevitably give rise to distortions of competition between national and foreign 

undertakings. With the need for a more stable and predictable outcomes the European 

Commission proposed the coordination of the laws of the Member States to eradicate 

practices which may be both detrimental to fair competition and prejudicial to the interests 

of the workers concerned.656  

The PWD 96/71, applicable to transnational posting situations, was (partly) created to 

establish the rule of forum and help the parties laying down the terms and conditions 

governing the employment relationship envisaged, recognising that the transnationalization 

of the employment relationship may raise problems with regard to the legislation 

applicable.657 The EU’s approach to the ‘Europeanisation’ of social policy can be 

contrasted with the Europeanisation of European private international law rules where the 

‘desire to achieve uniformity of decision in furtherance of continued integration of the EU 

acquis has overridden the willingness to continually accommodate national divergences.’ 

658 As Evju explains, the ‘PWD [96/71] is born out of a private international law 

background […] [t]his is reflected in the comprehensive references to the Rome 

Convention and private international law [in the] Preamble.’659 

The PWD 96/71 does not grant substantive rights as such to posted workers; rather it 

requires Member States to guarantee the same protection for posted workers as it applies to 

those permanently working in its territory in certain core areas.660 The precondition of the 

PWD 96/71 was that national regulations had to be adopted in most of the potential or 

actual host countries of posted workers. As highlighted by Eichhorst661, whereas national 

regulations had to take into account the established rules guiding the Internal Market, the 

European directive itself was influenced by the substance of national regulatory patters 

created in the meantime. Thus, in Eichhorst’s words, the posted workers issue can be 

described as the main example of a compromise-making attempt not only between free 

service provision and social protection but also between supranational regulation and 

national autonomy.  

Taking into account Joerges’ views on the ‘new’ European conflict of law rules, the PWD 

96/71 differ from the ‘traditional’ conflict of law used in international settings in the sense 

                                                           
656 Hardy/Butler (2011), pp. 20-21. 
657 Recital 6 of the PWD 96/71. 
658 Zahn (2017), p. 4. 
659 Evju (2010a), p. 89. 
660 Recital 10 of the PWD 96/71. 
661 Eichhorst (1998), p. 6. 



143 

 

that they had to overcome the hostility between foreign and national laws, and instead, they 

guide the search for responses to conflicting claims where no higher substantive law is 

readily available. To give voice to foreign’ concerns means, in the EU, first of all, that 

Member States mutually ‘recognise’ their laws (that they are prepared to ‘apply’ foreign 

law), that they tolerate legal differences and refrain from insisting on their own lex fori and 

domestic interests. This European law of conflict of laws is ‘deliberative’ in that it does not 

content itself with appealing to the supremacy of European law; it is ‘European’ because it 

seeks to identify principles and rules that make different laws within the EU compatible 

with one another.662 

Namely, the PWD 96/71 requires certain protections, if they exist, to be made into 

overriding mandatory rules which apply irrespective of the law governing the contract.663  

The PWD 96/71 does not entirely reverse the state of origin principle which is embodied in 

the Rome Convention  – the law of the state of origin remains the applicable law, especially 

if the applicable terms and conditions of employment which are more favourable to 

workers664. Consequently, if the applicable law provides better protection that is guaranteed 

by the law of the State where the posting takes place, the PWD 96/71 will not prejudice the 

rights.665 The PWD 96/71 however gives the host State courts’ jurisdiction to enforce the 

mandatory rules that apply to the posted workers based on its Article 3(1): 

(a) maximum work periods and minimum rest periods; 

(b) minimum paid annual holidays; 

(c) the minimum rates of pay, including overtime rates; this point does not apply to 

supplementary occupational retirement pension schemes; 

(d) the conditions of hiring-out of workers, in particular the supply of workers by 

temporary employment undertakings; 

(e) health, safety and hygiene at work; 

(f) protective measures with regard to the terms and conditions of employment of 

pregnant women or women who have recently given birth, of children and of young 

people; 

(g) equality of treatment between men and women and other provisions on non-

discrimination. 

To this extent, the PWD 96/71 allows Member States to apply their legislation, or 

collective agreements entered into by employers and labour, to any person who is 

employed, even temporarily, within their territory, although his employer is established in 
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another Member State, as well as to guarantee the observance of these rules by the 

appropriate means.666 

The application of host country labour law rules – as required by the PWD 96/71 – is far 

from being straightforward. In her analysis of the practical enforcement of employment 

contracts in private international law situations, Merrett667 illustrates well the complexity of 

exercising labour law claims (e.g. unpaid salary in line with Article 3(1) point (c) of the 

PWD 96/71, discrimination etc.) in front of foreign courts, given the various ‘layers of law’ 

applicable to a single case. The protection of posted workers rights is not, and will not be 

completely automatic. 

Step 1 – Determining the competent jurisdiction 

In case of legal claims brought to court by the worker of a Hungarian company providing 

services in the United Kingdom, first the UK courts must apply private international law 

rules to determine whether it has international jurisdiction over the employer or whether the 

case should be heard in another country.  

International jurisdiction in EU posted worker cases is governed by the rule of the Brussels 

I Regulation668 if the defendant (the employer undertaking) is domiciled in a Member 

State669. The Brussels I Regulation sets out certain additional special heads of jurisdiction 

which give other courts jurisdiction, e.g. special rules for employment contracts in Section 

5, in particular Article 21:  

‘1.   An employer domiciled in a Member State may be sued: 

(a) in the courts of the Member State in which he is domiciled; or 

(b) in another Member State: 

(i) in the courts for the place where or from where the employee habitually 

carries out his work or in the courts for the last place where he did so; or 

(ii) if the employee does not or did not habitually carry out his work in any 

one country, in the courts for the place where the business which engaged 

the employee is or was situated. 
 

2.   An employer not domiciled in a Member State may be sued in a court of a Member 

State in accordance with point (b) of paragraph 1.’ 

Assuming that a posted worker was recruited in his home Member State, the employer can 

only be sued in the Member State where the undertaking is domiciled (Article 21(1)a) or 

where the business which engaged the posted worker is or was situated (Article 21(b) ii), as 
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the likelihood is that a posted worker habitually carries out his work in the home Member 

State where he/she was recruited.670 Additionally, the CJEU often stressed that it is 

desirable in employment disputes that cases are heard in the courts competent on the basis 

of the Brussels I Regulation (and previously, the Brussels Regulation).671 

Step 2 – Determining the law applicable to the contract 

The employee will only be able to rely on the UK employment law if either UK law applies 

to the contract (pursuant to the Rome I Regulation), or the relevant rules constitute an 

overriding mandatory rule applicable under Article 9(2) of the Rome I Regulation.672 Even 

if the UK courts have international jurisdiction to hear a case based on the Brussels I 

Regulation, UK law will not automatically apply: applying the above cited Article 8(2) of 

the Rome I Regulation, a posted worker will always be working temporarily abroad in 

circumstances where they habitually work in their home state.673 The habitual workplace 

will in most cases coincide with the employer company’s place of establishment (and the 

workers’ country of departure), especially under the rule that the habitual workplace does 

not change if the employee is temporarily working in another country.674  

The very fact that posted workers are subject to home State rules is what makes the posting 

economically attractive. The current variations in the regulation of employment relations 

(statutory law vs extended collective agreements) and especially in the social security 

systems (and social security contributions) across Member States give way to ‘regime 

shopping’ and the setting up of ‘letterbox companies’ or affiliates in Member States where 

labour costs are low, particularly in labour-intensive sectors and high-wage receiving 

countries. Such companies do not carry out significant economic activity in their ‘home’ 

country; their primary purpose is to post workers abroad while taking advantage of lower 

social security contributions.675 This led to questions related to the role of cross-border 

labour recruitment and to the possibility of maintaining the lex loci laboris principle in the 

field of labour law and pay: posting became part of a ‘matrix of complex, semi-legal and 

outright unlawful employment arrangements involving cross border contracts’.676 

Step 3 – Determining personal and territorial scope 

                                                           
670 Merrett (2011), p. 277. 
671 See case C-462/06, Glaxosmithkline v Jean-Pierre Rouard [2008], ECR I-03965. 
672 Determining whether certain statutory employment rights constitute overriding mandatory provisions can 

also be challenging, as these provisions can also constitute a restriction to the free provision of services within 

the EU and thus not applicable. For an in-depth analysis of this issue see Chapter 2 Section 2.3 below. 
673 The very fact that posted workers are subject to home state rules is what makes the posting economically 

attractive. 
674 This however could be different when a company chooses to incorporate in a Member State that is entirely 

separate from the one in which it is doing business. Laagland (2018), p. 59. 
675 Voss et al. (2016), p. 39. 
676 Cremers (2016), p. 152. 
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The final step for the UK courts will be to ascertain that the posted worker satisfies any 

requirements as to the personal and territorial scope (i.e. does all employment law 

dispositions apply if the posted worker is not an ordinary resident in host country?).677 

According to Merrett, the cases on the posting of workers can be seen as simply an 

illustration of the more general developments limiting the role of Member States in 

defining national mandatory rules in the Rome I Regulation, and in private international 

law generally.678 

Hardy and Butler, on the other hand, argued that the regulation of conflict of law rules 

under the PWD 96/71 has only been developed because of EU’s unrelenting need to 

continue growing through the introduction of new EU Member States which requires a 

more predictable outcome than that allowed by international private laws. Yet the need to 

develop this area further was clearly demonstrated when the EU began to witness a serious 

decline in the traditional sources of labour mobility, brought on primarily by the existing 

inequalities of labour standards among Member States.679 

2.3. Interpreting the concept of public policy (ordre public) 

According to the Rome I Regulation, ‘[n]othing in this Regulation shall restrict the 

application of the overriding mandatory provisions of the law of the forum’, overriding 

mandatory provisions being defined in Article 9(1) as ‘provisions the respect for which is 

regarded as crucial by a country for safeguarding its public interests, such as its political, 

social or economic organisation, to such an extent that they are applicable to any situation 

falling within their scope, irrespective of the law otherwise applicable to the contract under 

this Regulation.’ This definition of the concept of mandatory rules is based on the decisions 

of the CJEU in Arblade et al.680 and Ingmar GB Ltd v Eaton Loenard Technologies Inc.681, 

which confirmed the CJEU’s jurisdiction to consider whether a national rule’s express 

scope should be honoured as of public policy (ordre public), or rather considered as 

undermining the uniform choice of law rules which the Rome I Regulation introduces and 

accordingly impeding the internal market. 682 

The three most important issues that arise from the application of the overriding mandatory 

provisions in the context of posted workers are683: 

1. the relationship between Article 8 and Article 9 of the Rome I Regulation; 

2. the uncertainties relating to the interpretation of ‘temporary employment’ of 

employees in Article 8; 

                                                           
677 Merrett (2011), p. 261. 
678 Merrett (2011), p. 281. 
679 Hardy/Butler (2011), p. 21. 
680 Arblade et al., joined cases C-369/96 and C-376/96. 
681 Case C-381/98, Ingmar GB Ltd v Eaton Leonard Technologies Inc. [2000], ECR I-09305. 
682 Merrett (2011), p. 241. 
683 Merrett (2011), p. 239. 
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3. the restrictive definition of overriding mandatory rules in Article 9(1) of the Rome I 

Regulation. 

a) The relationship between Article 8 and Article 9 of the Rome I Regulation 

As discussed in relation to the ‘macro’ level challenges, Article 8(1) of the Rome I 

Regulation provides that the choice of law in employment contract may not ‘have the result 

of depriving the employee of the protection afforded to him by provisions that cannot be 

derogated from by agreement under the law that, in the absence of choice, would have been 

applicable pursuant to paragraphs 2, 3 and 4 of this Article’, with paragraphs (2)-(4) 

regulating the law applicable to individual employment contracts in the absence of choice 

by the parties. 

b) Uncertainties relating to the interpretation of ‘temporary employment’ of employees 

in Article 8 

As highlighted by Laagland684, historically the CJEU has been generous in accepting the 

justification of the Member States on the grounds that the EU not only has an economic but 

also a social purpose: in cases such as AGET Iraklis685 or Viking Line686 the CJEU ruled 

that a restriction on the freedom of establishment might be justified by overriding 

requirements in the public or general interest, such as ‘the protection of workers’ or ‘the 

encouragement of employment and recruitment’.687 The Court further noted that the 

Member States have a wide margin of discretion in choosing the measures capable of 

achieving the aims of their social policy. Article 3(10) of PWD 96/71, under the heading 

‘Terms and conditions of employment’, itself states that the Directive: 

‘shall not preclude the application by Member States, in compliance with the Treaty, to 

national undertakings and to the undertakings of other States, on a basis of equality of 

treatment, of: 

–        terms and conditions of employment on matters other than those referred to in the 

first subparagraph of paragraph 1 in the case of public policy provisions’.688 

The inclusion of the public policy (ordre public) clause to the text of the PWD 96/71 

however was not straightforward, given the different interpretation of the term by the 

Member States (in common law and civil law, as outlined above) and the level of 

interference of the State into employment relationships as a form of private agreement 

(again, the Member States following the common law system have less statutory provisions 

                                                           
684 Laagland (2018), p. 58. 
685 AGET Iraklis, case C-201/15, paras. 71-78. 
686 Viking Line, case C-438/05, paras. 78-79. 
687 The same principle was reiterated in case C-298/09 RANI Slovakia v Hankook Tire Magyarország [2010], 

ECR I-00081 where there CJEU confirmed that the Hungarian labour law requiring the establishment of a 

Hungarian branch or subsidiary in order to perform temporary agency activities, or to post workers from 

another Member State to Hungary to provide services within the framework of temporary agency work is 

incompatible with the spirit of the PWD 96/71. For a detailed analysis of the RANI case see: Berke (2011). 
688 Highlight by the author. 
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to regulate employment relationship, leaving a broader margin of discretion in defining the 

conditions of the employment). 

As recalled by Evju and Novitz689, the first textual proposal for a posting of workers 

directive was put forward by Germany in November 1994, without the ‘public policy’ 

clause. It was the European Commission that then insisted that the provision must be 

limited to terms and conditions that ‘have the character of “ordre public”’, if not, free 

movement of services would be impeded. The wording on ‘public policy provisions’ 

appeared first in the minutes of the Labour and Social Affairs Council of 27 March 1995, 

and remained unchanged throughout the subsequent process, in the end opposed only by 

Ireland, Portugal and the United Kingdom.  

c) Restrictive definition of overriding mandatory rules in Article 9(1) of the Rome I 

Regulation 

When the PWD 96/71 was adopted, the Council of the European Union and the 

Commission followed a ‘civil law’ approach in the definition of public policy, and declared 

in their minutes that ‘the expression “public policy provisions” should be construed as 

covering those mandatory rules from which there can be no derogation and which, by their 

nature and objective, meet the imperative requirements of the public interest. These may 

include, in particular, the prohibition of forced labour or the involvement of public 

authorities in monitoring compliance with legislation on working conditions.’ 690 

As observed by Kenner691, it would seem obvious for Member States, based on the 

Council’ interpretation, to simply extend their domestic labour laws or applicable collective 

agreements to posted workers en bloc so as to cover the areas included in Article 3(1) and 

other matters concerning terms and conditions of employment under the first indent of 

Article 3(10), as ‘public policy provisions’; an all-embracing approach would provide 

consistency for all service providers and workers based on comprehensive equal treatment 

under labour law and would prevent social dumping.692 In the Commission v Luxembourg 

(case C-319/06) however, the European Commission contested Luxembourg’s practice and 

concluded that it went beyond the mandatory rules for ‘minimum protection’ in Article 3(1) 

when extending the whole body of its labour law, including collective agreements, to 

posted workers as ‘mandatory provisions falling under national public policy’693 and, in 

practice,  would put service providers from other Member States, who would be unfamiliar 

with national law, at a disadvantage, amounting to a discriminatory restriction on the free 

movement of services.694 According to the European Commission, the notion of public 

                                                           
689 Evju/Novitz (2014), p. 62. 
690 Declaration No 10 on Article 3(10) of Directive 96/71. See: Case C-319/06, Commission of the European 

Communities v Grand Duchy of Luxembourg [2008], ECLI:EU:C:2008:350, para 31. 
691 Kenner (2017), p. 225. 
692 Kenner (2017), p. 226. 
693 Commission v Luxembourg, C-319/06, para. 4. 
694 Kenner (2017), p. 226. 
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policy in Article 3(10) of PWD 96/71 cannot be unilaterally defined by each Member State, 

since the latter are not free to impose unilaterally all the mandatory provisions of their 

employment law on suppliers of services established in another Member State.695 

Building on the Laval un Partneri case, the CJEU underlined the very significant view that 

‘public policy’ in the PWD 96/71 is an EU law concept, therefore its scope cannot be 

determined unilaterally by a Member State, and it must be regarded as an exception clause 

derogating from the basic free movement principles and must therefore be ‘interpreted 

strictly’.696 The CJEU did refer to previous case law, where the CJEU has acknowledged 

that the classification of national provisions by a Member State as public-order legislation 

applies to national provisions compliance with which has been deemed to be so crucial for 

the protection of the political, social or economic order in the Member State concerned as 

to require compliance therewith by all persons present on the national territory of that 

Member State and all legal relationships within that State.697 However, in order to 

safeguard the effective application of the freedom to provide services, the public policy 

exception must be referred to as a derogation from this fundamental principle and must be 

interpreted strictly, the scope of which cannot be determined unilaterally by the Member 

States.698 

The CJEU’s Commission v Luxembourg judgment casts serious doubts on the territorial 

application of national labour laws.699 In this ruling the CJEU took the view700 that while 

the Member States are still, in principle, free to determine the requirements of public policy 

in the light of their national needs, the notion of public policy in the European context, 

particularly when it is cited as justification for a derogation from the fundamental principle 

of the freedom to provide services, must be interpreted strictly, so that its scope cannot be 

determined unilaterally by each Member State without any control by the EU 

institutions.701 It follows that public policy may be relied on only if there is a genuine and 

sufficiently serious threat to a fundamental interest of society.702 

The CJEU has therefore introduced a ‘proportionality test’ able to overrule public policy 

(ordre public) rules adopted by the Member States at national level, and requires the 

Member States to justify the reason for such derogation in case of conflict with the EU 

economic freedoms. The reasons which may be invoked by a Member State as justification 

must be accompanied by appropriate evidence or by an analysis of the expediency and 

                                                           
695 Commission v Luxembourg, C-319/06, para. 16. 
696 Evju/Novitz (2014), p. 80. 
697 Arblade et al., joined cases C-369/96 and C-376/96, para. 30. 
698 See, regarding freedom of movement for persons, case C-503/03 Commission v Spain [2006] ECR I-1097, 

para. 45. 
699 Barnard (2009), p. 1. 
700 Commission v Luxembourg, C-319/06, para. 50. 
701 See, to that effect, Omega, case C-36/02, para. 30. 
702 See case C-54/99, Église de scientologie [2000] ECR I-1335, para. 17. 
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proportionality of the restrictive measure adopted by that State, and precise evidence 

enabling its arguments to be substantiated.703 

Although public policy and state support have become more important for union efforts to 

establish and defend national minimum wage floors704, since the CJEU’s decision in 

Commission v Luxembourg Member State cannot rely on the public policy exception 

referred to in the first indent of Article 3(10) of the PWD 96/71 in order to apply to 

undertakings posting staff on its territory the requirement relating to the automatic 

adjustment of wages other than minimum wages to reflect changes in the cost of living. 

3. Responses to the ‘micro’ level challenges 

As reviewed in the previous Part, the PWD 96/71 has centered the regulation around the 

notion of the ‘service provider’, i.e. the posting undertakings, instead of the notion of 

posted workers, making the service provider a key figure of the posting regulation. 

However, the PWD 96/71, as well as the subsequent Enforcement Directive and the new 

PWD 2018/957 have failed to clarify who the ‘service provider’ is, creating difficulties in 

the identification of the responsible person or entity in case of non-compliance with the 

posting regulation. 

As outlined in Kártyás’s analysis of collective bargaining in multi-employer situations, the 

complex operational structure global companies make it difficult to trade unions already to 

organise workers; most of the employer companies do not operate as one, well defined 

legal entity, under one single manager exercising the employer’s rights and assuming the 

entirety of the employer’s obligations. Consequently, even the simplest task of the trade 

unions, e.g. reaching out to the employees covered by the collective labour agreement may 

be a real challenge, if the employees in question are employed in distinct entities or 

business units that act as independent employing entities.705 The delocalisation of work, 

outsourcing, the creation of complex organisational structures, but also the regular posting 

of workers can encumber the trade union’s legal rights to represent workers.706 

3.1. Employer liability in chain postings  

Finding the responsible posting undertaking is especially importain in case of 

subcontracting chais and the employment of intermediary placement agencies when posting 

workers. Employment situations involving multiple ‘employer’ entities however create a 

challenging environment to trade unions already at national level, let alone in cross-border 

settings.  

                                                           
703 See, to that effect, case C-254/05 Commission v Belgium [2007] ECR I-4269, para. 36, and the case law 

cited. 
704 Dølvik et al. (2014), p. 183. 
705 Kártyás (2017b), p. 248. 
706 Kártyás (2017b), p. 249. 
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a) Subcontracting chains 

Since the early time of regulation of postings, subcontracting has been identified as one of 

the situations where workers are more likely to be subject to abuse of their rights.707 

Subcontracting chains involve a client, or principal contractor – especially in the building 

and construction sector, as well as in transport and hospitality – externalising single 

specialities or tasks to other companies or self-employed workers, often with the 

involvement of employment agencies. The compression of production costs through the 

subcontracting of specific tasks to trans-national subcontractors is one of the drivers of the 

phenomenon and may be a source of downward wage pressure in the context of posting 

both on posted and on local workers, as well as a source of risk of job displacement for 

local workers.708 

The European Commission estimated that in the construction sector, in 2014, payments by 

undertakings to subcontractors ranged between less than 15 per cent (in Romania, Poland, 

Portugal, Italy and Denmark) to over 30 per cent (the Czech Republic, Slovakia and the 

UK) of turnover.709  

The PWD 96/71 itself neither contained any provisions concerning the liability in 

subcontracting chains, nor did it explicitly enable the Member States to implement such 

rules when transposing the Directive into their national legal system. However, some 

Member States (e.g. Germany ,the Netherlands and Italy ) introduced rules of joint and 

several liability or even chain liability in subcontracting chains upon transposition of the 

PWD 96/71 or even prior to that into their respective national law.710 Others have 

reinforced their national legislation on subcontracting following the implementation of the 

Enforcement Directive, such as France, which on 25 February 2014 endorsed a more 

restrictive national draft law instituting joint and several responsibility in all sectors of 

economic activity on the French soil.711 

Recognising the need for additional legal support for workers posted in subcontracting 

situation, possibly as one of the main ‘compensations’ to trade unions for the defeat they 

had suffered with the Laval quartet712, already in 2014 the Enforcement Directive 

introduced a new set of rules allowing Member States the option to adopt additional 

measures on a non–discriminatory and proportionate basis. The new provisions aimed at 

codifying the CJEU’s case law in the subject of subcontracting, especially the three 

fundamental decisions in made in the Wolff & Müller713(C-60/03), Commission v 

                                                           
707 See for example: Jorens et al. (2012), Heinen et al. (2017). 
708 EC Impact Assessment 2016 {SWD(2016) 52 final}, p. 14 
709 See Commission Staff Working Document – Impact Assessment accompanying the 2016 Proposal 

{SWD(2016) 52 final}, point 2.4.1. 
710 Heinen et al. (2017), p. 33. 
711 For more information on the French national law, see ‘Travail : sous-traitance et lutte contre le dumping 

social’ (http://www.assemblee-nationale.fr/14/dossiers/responsabilite_maitres_ouvrage_sous-traitance.asp) 
712 Arnholdtz (2013), p. 151.  
713 Case C-60/03, Wolff & Müller GmbH & Co. KG v José Filipe Pereira Félix [2004], ECR I-9555. 

http://www.assemblee-nationale.fr/14/dossiers/responsabilite_maitres_ouvrage_sous-traitance.asp
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Belgium714 (C-433/04) and RegioPost (C-115/04) cases. The scope of the Enforcement 

Directive regarding subcontracting, however, was seriously diminished and watered down 

from the first proposal to the final article during the legislative procedure, as summarised 

by Heinen, Müller and Kessler:715  

 first of all, liability of prime contractors for outstanding net remuneration and 

contributions to common funds were ‘banished’ to the recital 36 from Article 12;  

 secondly, back-payments or refund of taxes or social security contributions unduly 

were completely removed from Article 12 of the Enforcement Directive, seriously 

diminishing the scope. A liability for the full scale of possible wage components 

would have significantly strengthened the position of the posted worker and would 

have made fraudulent practices much more unattractive due to the risk of being held 

liable for the whole remuneration; 

 thirdly, paragraph (2) of Article 12 of the first draft provided a restructured due 

diligence proposing how a reasonable due diligence could be performed and 

implemented into national legislation. A contractor could prevent liability asking for 

documents such as pay slips and such concerning the payment of wages, respect of 

social security and/or taxation obligations in the Member State of establishment and 

compliance with the applicable rules on posting of workers.716 

The Enforcement Directive is an act of compromise, keeping in mind the different interests 

of the western (receiving) and eastern (sending) Member States.717 Based on the 

endorsement provided in the Enforcement Directive, in order to ensure that in 

subcontracting chains the contractor of which the employer (service provider) is a direct 

subcontractor can, in addition to or in place of the employer, be held liable by the posted 

worker with respect to any outstanding net remuneration corresponding to the minimum 

rates of pay and/or contributions due to common funds or institutions of social partners 

covered by Article 3 of the PWD 96/71 718. In the construction and related sectors, posted 

workers should also be able to hold the contractor of which the employer is a direct 

subcontractor liable, in addition to or in place of the employer, for the respect of the posted 

workers' rights outlined in Article 3 of the PWD 96/71.719  

The Enforcement Directive hence determines who can be held liable for wage payment but 

does not address the question of what wage a posted worker in a subcontracting chain is 

entitled to.720 Although the Enforcement Directive also set up the framework for a more 

enhanced cooperation between national authorities, cross-border cooperation and 

                                                           
714 Case C-433/04, Commission v Belgium [2006], ECR I-10667. 
715 Heinen et al. (2017), p. 50. 
716 Maslauskaite (2014), p. 16. 
717 Heinen et al. (2017), p. 51. 
718 Article 12(1) of the Enforcement Directive. 
719 Article 12(2) of the Enforcement Directive. 
720 EC Impact Assessment 2016 {SWD(2016) 52 final}, p. 15. 
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information sharing in matters of social security and labour law is still in its infancy721 – the 

gaps in communication allowing undertakings to circumvent rules.722 

The European Commission’s 2016 Impact Assessment accompanying the proposal for the 

revision of the PWD 96/71 also identified that posted workers in the context of sub-

contracting chains are in a situation of particular vulnerability. Building on the decision in 

RegioPost (C-115/04), the European Commission’s proposal suggested that Member States 

should be able to impose the same remuneration rules as those that bind the main contractor 

to the entire subcontracting chain. If national law provides that the contractor can only 

subcontract to companies that respect the remuneration agreement, the host State can apply 

the same rule to the subcontractor from another Member State, whatever its place in the 

subcontracting chain. The measure is not limited to public procurement but can be applied 

to private contractual relations. 

The proposed provision only contained a possibility, not an obligation for Member States to 

extend workers’ protection to subcontracting involving posted workers. However, it did not 

receive any support in the Council and, even though the Parliament supported it, the wide-

spread opposition amongst the Member States made it impossible for the co-legislator to 

introduce any obligation for subcontractors to follow the rules on remuneration.723 As a 

matter of compromise, the co-legislator agreed that in the context of a future revision of the 

PWD 96/71, the European Commission is to assess whether further measures in 

subcontracting are needed to ensure workers' protection and a level playing field for 

businesses.724 

Consequently, the new PWD 2018/957 is not adding significant improvements to the 

already existing rules on postings.  The only amendment will be that – once the Annex of 

the PWD 96/71 will be extended to all sectors - Article 12(2) of the Enforcement Directive 

will establish a mandatory liability scheme in subcontracting chains for all industries, not 

just the construction sector.  

When transposing the Enforcement Directive, however the Member States must take into 

account that – as expressed by the CJEU in its decision in Wolff & Müller case (C-60/03) 

and Commission v Belgium case (C-433/04) –  the joint and several liability to all service 

providers not established or registered in the host Member State, although a part of them is 

                                                           
721 See Alsos/Ɵdegård (2018) on improving data collection about posting and information provision on 

conditions and Čaněk et al. (2018) on the current status of transnational Cooperation among labour regulation 

enforcement agencies in Europe. 
722 See, for example, case C-359/16, Altun et al. [2018], ECLI:EU:C:2018:63, where the CJEU had to 

determine whether national courts may, in cases of fraud, disregard social security certificates issued to 

workers posted within the EU, if the issuing institution fails to carry out a review of the certificate within a 

reasonable period of time in the light of evidence of fraud that has been brought to its attention. Full 

background of the case is available here: https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-

02/cp180010en.pdf 
723 van Nuffel/Afanasjeva (2018), p. 1423. 
724 Article 2(2) of the new PWD 2018/957. 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-02/cp180010en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-02/cp180010en.pdf
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in principle not taxable or otherwise liable to pay taxes, cannot be justified by the general 

assumption that tax evasion or circumvention may occur.725 National systems of liability in 

subcontracting chains can only be justified if the protection of workers and the prevention 

of unfair competition is intended and measures are required by overriding requirements 

relating to the public interest.726 

The question remains whether the prime contractor in e.g. the construction sector will be 

able to enforce the application of collective agreements on a security firm that sub-

contracted the surveillance of the construction site?727 As companies often act as 

subcontractors for a number of different service providers, the businesses raised their 

concerns – through the representation of BusinessEurope – that the rules proposed by the 

European Commission to regulate subcontracting may lead to a situation of pay 

discrimination within a company, with workers employed by the same employer, 

performing the same tasks being paid differently, depending on a subcontracting contract 

their employer is involved in. Such a rule can also interfere with subcontractors’ wage 

setting systems and collective agreements.728 This would go against the very principle of 

‘equal pay for equal work’ the new PWD 2018/957 is based on. The European 

Commission’s proposal would have allowed Member States to apply stricter employment 

rules if workers are employed by a company acting as a subcontractor than in case of 

workers employed by companies which are not subcontractors. This difference in treatment 

would work to the detriment of subcontracting market and all undertakings providing 

services to other companies.729 

b) Temporary agency work 

In the case of temporary agency workers, the movement of the worker to the host Member 

State constitutes the very purpose of the provision of services and the posted worker carries 

out his tasks under the control and direction of the user company.  

Recognising the specific – and highly precarious – situation of temporary agency workers, 

compared with the typical situation of workers posted in the context of a contract of 

service, the new PWD 2018/957 introduced new rules to ensure equal treatment between 

temporary agency workers and local employees with respect to remuneration and working 

conditions. 

The new PWD 2018/957 aims at reinforcing the current provisions of the PWD 96/71, and 

to align these with the requirements on the Directive on Temporary Agency Work730 that 

has been adopted in 2008 to establish a protective framework for temporary agency 

                                                           
725 Commission v Belgium, C-433/04, para. 35. 
726 Wolff & Müller, C-60/03, paras. 34-37. 
727 Bocquet (2016), p. 24. 
728 BusinessEurope (2016) pp. 10-11. 
729 BusinessEurope (2016) pp. 10-11. 
730 Directive 2008/104/EC of the European Parliament and of the Council of 19 November 2008 on temporary 

agency work, OJ L 327, 5.12.2008, p. 9–14. 
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workers which is non-discriminatory, transparent and proportionate, while respecting the 

diversity of labour markets and industrial relations.731  

The Directive on Temporary Agency Work gives expression to the principle that the basic 

working and employment conditions applicable to temporary agency workers should be at 

least those which would apply to such workers if they were recruited by the user 

undertaking to occupy the same job. 732 That principle should also apply to temporary 

agency workers posted to the territory of another Member State.733  

Already, the PWD 96/71 extends to workers employed by temporary employment 

undertakings or placement agencies the application of the ‘hard core’ employment rights 

established in Article 3(1) in general, but only provides an option to Member States to 

guarantee workers employed by a temporary agency the terms and conditions which apply 

to temporary workers in the Member State where the work is carried out.734  

While some stakeholders – such as France – considered that European Commission’s 

proposal to revise the PWD 96/71 does not address the question of genuine operation of 

temporary agencies, nor propose solutions the risk entailed by the fact often temporary 

agencies turn out to be ‘letterbox companies’ without any substantial activity in the home 

Member State735; others – like BusinessEurope – expressed the view that the new suggested 

provisions are not necessary, as the PWD 96/71 already provided for the possibility to 

ensure equal treatment to temporary workers as well, which is applied in practice by the 

majority of Member States.736   

According to Article 4 of the Enforcement Directive, the competent authorities of the host 

Member State may request to examine a number of factual elements to assess whether the 

                                                           
731 Recital 12 of the Directive on Temporary Agency Work. 
732 Member States are able, under certain conditions to derogate from the principles of equal treatment and 

equal pay pursuant to Article 5(2) and (3) of the Directive on Temporary Agency Work. Where such a 

derogation applies, the temporary-work agency has no need for the information about the user undertaking’s 

working conditions and the information requirement should therefore not apply. 
733 Recital 12 of the PWD 96/71. 
734 Article 3(9) of the PWD 96/71. 
735 In order to avert ‘bogus postings’ France supported the implementation of quantifiable criteria (e.g. 

capping the sending undertaking’s turnover in the host Member State) to determine the genuine nature of 

postings, as well as to implement additional conditions to ensure that the employment contract between 

posting undertaking and the posted worker is concluded before the provision of services (as it also required by 

the Social Security Regulation for social security enrolment), and it is intended to establish a stable 

employment relationship between the parties. The proposal of the French party to establish a ‘3+3 months’ 

threshold, i.e. 3 months of employment and 3 months of social security enrolment in the home Member State 

prior to the posting was not adopted, given this requirement would not be in line with the EU law. See: 

Bocquet (2016), pp. 26-27. 
736 According to the European Commission, 15 Member States took advantage of this possibility. See: EC 

Impact Assessment 2016 {SWD(2016) 52 final}, p. 16. 
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posting undertaking genuinely performs substantial activities in the sending country. The 

concept of ‘substantial activity’ however is not defined by the Enforcement Directive.737 

The new regulation introduced by the new PWD 2018/957, on one hand, clarifies the 

situation of ‘double’ or ‘chain’ posting, which occurs when a worker who has been hired 

out by an agency to a user undertaking in the host Member State is then asked by that user 

undertaking to carry out work in a third Member State. This situation often creates legal 

uncertainty as, first, the agency is not always informed of the chain posting, and, second, 

national authorities have difficulties in determining the rights on remuneration and working 

conditions applicable to such worker. 738 Since Article 1(3) of the PWD 96/71 requires the 

existence of an employment relationship between the undertaking making the posting and 

the posted worker during the whole period of posting, it could be argued that the second 

sending abroad of the worker is not ‘genuine’ and should not be considered to be posting 

within the meaning of the Directive. The question then arises, however, which working 

conditions are applicable to that worker in the third Member State.739 

Building upon amendments suggested by the European Parliament, the co-legislators 

agreed that in such a situation of double posting the worker shall be considered to be posted 

to the territory of that Member State by the temporary employment undertaking or 

placement agency with which the worker is in an employment relationship; this temporary 

agency will ultimately be responsible for guaranteeing the terms and conditions of 

employment set by the PWD 96/71 and for complying with the administrative requirements 

outlined in the Enforcement Directive.740 In order to make chain postings transparent and to 

prevent circumvention of rules through chain posting of temporary agency workers, the 

user undertaking is now required to inform the temporary agency of the workers that will 

be temporarily carrying out work in a Member State other than the one to which they have 

been posted.741  

Also, the option of ‘equal treatment’ provided originally to temporary agency workers by 

the PWD 96/71 is now transmuted into an obligation, in line with the provisions of the 

Directive on Temporary Agency Work.742 Member States may, nevertheless, require that 

the employer companies guarantee – in addition to the ‘hard core’ employment rights – 

                                                           
737 Namely, Article 14(1) of the Social Security Regulation allows the posting of workers who are ‘recruited 

with a view to being posted to another Member State, provided that, immediately before the start of his 

employment, the person concerned is already subject to the legislation of the Member State in which his 

employer is established’ (highlights by the Author). 
738 van Nuffel/Afanasjeva (2018), p. 1424. 
739 van Nuffel/Afanasjeva (2018), p. 1424. 
740 Article 1(3) point c) of the revised PWD 96/71 (as amended by Article 1(1c) point (ii) of the new PWD 

2018/957). 
741 Article 1(3) point c) of the revised PWD 96/71 (as amended by Article 1(1c) point (ii) of the new PWD 

2018/957). 
742 New Article 3(1b) of the revised PWD 96/71 (as amended by Article 1(2b) of the new PWD 2018/957). 
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other terms and conditions that apply to temporary agency workers in the Member State 

where the work is carried out.743 

In practical terms: 

 temporary employment agencies and placement agencies will need to grant 

temporary agency workers the same working and employment conditions as 

comparable workers of the user company from the first day of their ‘employment’ 

in the host country; 

 temporary agency workers posted to another Member State will need to benefit of 

the same rights as ‘regular’ workers posted in the context of a contract of service. 

3.2. Clarifying the ‘temporariness’ of postings 

The Rome I Regulation defines the notion of ‘temporary’ in recital 36. And it does so not 

by setting a time limit, after which the work may no longer be treated as carried out 

temporarily, but by the intention of returning back to work in the country of origin after 

carrying out the tasks abroad744: 

‘(…) work carried out in another country should be regarded as temporary if the 

employee is expected to resume working in the country of origin after carrying out his 

tasks abroad.’ 

The PWD 96/71 defines the nature of posting as having a temporary character, for the 

‘limited period of time’ necessary for a worker to carry out in another Member State the 

work for which he or she has been posted. However, the PWD 96/71 does not provide any 

fixed time limit nor other criteria (e.g. requested periods of previous employment in the 

sending Member State) to determine the temporary character of the posting duration in the 

host Member State, nor any limitation to the assumption that they do not integrate into the 

labour market of the host Member State. 

The CJEU has not provided much clarity either: according to the rulings in the cases of 

Gebhard (C-55/94), Commission v Italy (C-131/01) or Schnitzer (C-215/01), it is not 

possible to define the duration of service in an abstractive way and the temporary nature of 

the service provision in the host country has to be determined in light of not only the 

duration of the service but also other aspects, such as regularity, periodical or continuous 

nature.745 Thus, in the context of complex projects, such as in the construction sector, the 

temporary provision of services may last several years. On the other hand, an activity 

                                                           
743 New Article 3(9) of the revised PWD 96/71 (as amended by Article 1(2e) of the new PWD 2018/957). 
744 Schwarz/Kiełbasa/Benio (2018), p. 3. 
745 Gebhard, C-55/94, para. 27; Commission v Italy, C-131/01, para. 22; Schnitzer, C-215/01, paras. 28-31. 
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carried out on a permanent basis or at least without foreseeable limits in its duration, would 

not fall within the freedom to provide services746.  

Originally, the European Commission’s proposal for the PWD 96/71 intended to exclude 

from the application of the Directive postings not exceeding 3 months within a period of 

reference of one year, as the marginal nature and number of such postings, as well as their 

limited relevance with respect to practices amounting to distortion of competition, justify 

the exemption.747 This limitation was however removed from the text of the Directive by 

the time of its adoption in 1996. 

The consequences of the legal loophole arising from the lack of definition of 

‘temporariness’ have been highlighted by the academic literature.748 Most important is the 

conflict of the regulation of postings with social security coordination rules, as well as the 

emergence of bogus employment relations concealing the replacement of direct workers by 

posted workers or rotational/permanent posting situations, and consequently creating an 

environment favouring social dumping. 

The legal concept of ‘limited period of time’ may indeed vary depending on the legal 

framework that is applied (i.e. social security coordination, taxation, provision of services 

or labour, etc.).749 In contrast to the PWD 96/71, the rules defined in the Social Security 

Regulation750 not only set a limit of two years (after which the obligation applies that the 

employee must be covered by the social security regime of the host country) but also 

excludes the possibility of repeated postings for the same job. With regards to rotational 

posting, however, there is no reference in the PWD 96/71 that would ban the possibility of 

repeated posting for the same job. 

With regards to rotational posting, there is no reference in the PWD 96/71 that would ban 

the possibility of repeated posting for the same job. In contrast to the PWD 96/71, the rules 

defined in the Regulation 883/2004 on social security not only set a limit of two years (after 

which the obligation applies that the employee must be covered by the social security 

regime of the host country), the regulation also excludes the possibility of repeated postings 

for the same job.751 

In order to align the regulation of posting of workers with the rules on coordination of 

social security systems (which limits the duration of postings to the maximum duration of 

24 months), the European Commission proposed to revise the PWD 96/71 to limit postings 

to a 2-years duration as well: in case of posting lasting for periods longer than 24 months, 

the host Member State would be deemed to be the country in which the work is carried out, 

                                                           
746 Schnitzer, C-215/01, para. 29. 
747 Proposal of the Commission of the European Communities {COM(91) 230 final}, p. 15, para. 26. 
748 See for example Voss et al. (2016). 
749 Voss et al. (2016), p. 29. 
750 Regulation (EC) 883/2004 of 29th April 2004 on the coordination of social security systems, OJ L 166, 

30.4.2004, p. 1. 
751 Voss et al. (2016), p. 29. 
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and in accordance with the principle of Rome I Regulation, the law of the host Member 

States would apply to the employment contract of such posted workers if no other choice of 

law was made by the parties. In case a different choice was made, it cannot, however, have 

the result of depriving the employee of the protection afforded to him by provisions that 

cannot be derogated from by agreement under the law of the host Member State.752 

The introduction of the limit of 24 months for postings was received with mixed feedback 

from the stakeholders. The European Economic and Social Committee (EESC) broadly 

welcomed the fact that the European Commission has specifically laid down the maximum 

duration of postings, considering the limit of 24 months is a step in the right direction, 

although considering a limit of 6 months to be closer to real business conditions.753 The 

European Committee of the Regions (CoR), on the other hand, considered an anticipated or 

effective posting of 12 months for a single employee to be an appropriate time limit beyond 

which a posted worker should be considered to have a connection to the country of posting 

such that its legislation should apply in full to the employment relationship.754 

Already on 11 April 2016 during the Social Questions Working Party discussions a number 

of delegations opposed the new Article 2a (1) proposed by the European Commission, 

considering that it would lead to a disproportionate limitation of the freedom of provision 

of services. They were of the view that, if the law of the host Member States applied, the 

notion of posting would not be met. These delegations noted that no data in the Impact 

Assessment justifies the period of 24 months. It was underlined that the proposal was not in 

line with the case law. Furthermore, according to them, there was no justification for setting 

the same time period as in Social Security Regulation, given there is no clear link in legal 

terms. It was also stressed that the proposal was not in line with the principles of smart 

regulation and proportionality.755 

The actual duration of the period triggering the change in regime has been the source of 

fierce debates, particularly because that period has been communicated by many 

governments and stakeholders as a maximum period that would prohibit longer posting 

assignments instead of being a trigger towards a (slightly) different legal regime.756 In the 

2016 campaign for the French presidency, Emmanuel Macron thus defended the need for a 

maximum period of 12 months. Following long and difficult discussions, the Council 

eventually agreed on 23 October 2017 to lower the 24 months threshold proposed by the 

                                                           
752 Recital 8 of the Commission’s proposal {COM(2016) 128 final}. 
753 EESC Opinion, OJ C 75, 10.3.2017, pp. 81–96, para. 1.7. 
754 CoR Opinion, OJ C 185, 9.6.2017, pp. 75–81, Amendment 2. 
755 See the minutes of the Social Questions Working Party’s meeting on 11 April 2016 {ST 7894 2016 INIT}. 
756 Given the extensive list of areas already covered by the nucleus of protective rights applicable to posted 

workers pursuant to Article 3(1) of the PWD 96/71, the areas of labour law for which long term posted 

workers would see a shift in applicable law is indeed limited (for example, entitlements to leaves, such as 

parental leave, not included in Article 3(1) b). See: van Nuffel/Afanasjeva (2018). 
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European Commission to 12 months, with an extension of 6 months to be granted to service 

providers submitting a ‘motivated notification’ to the host Member State authorities.757 

The new Article 3 (1a) of the revised PWD 96/71, once transposed, will regulate the 

duration of postings as follows: 

‘Where the effective duration of a posting exceeds 12 months, Member States shall 

ensure, irrespective of which law applies to the employment relationship, that 

undertakings […] guarantee, on the basis of equality of treatment, workers who are 

posted to their territory, in addition to the [“hard core”] terms and conditions of 

employment […], all the applicable terms and conditions of employment which are 

laid down in the Member State where the work is carried out: 

— by law, regulation or administrative provision, and/or 

— by collective agreements or arbitration awards which have been declared 

universally applicable or otherwise apply in accordance with paragraph 8. 

The first subparagraph of this paragraph shall not apply to the following matters: 

(a) procedures, formalities and conditions of the conclusion and termination of the 

employment contract, including non-competition clauses; 

(b) supplementary occupational retirement pension schemes. 

Where the service provider submits a motivated notification, the Member State where 

the service is provided shall extend the period referred to in the first subparagraph to 

18 months.’ 

With regards to rotational postings, the same Article provides that: 

‘Where an undertaking […] replaces a posted worker by another posted worker 

performing the same task at the same place, the duration of the posting shall, for the 

purposes of this paragraph, be the cumulative duration of the posting periods of the 

individual posted workers concerned. 

The concept of “the same task at the same place” referred to in the fourth 

subparagraph of this paragraph shall be determined taking into consideration, inter 

alia, the nature of the service to be provided, the work to be performed and the 

address(es) of the workplace.’ 

In practical terms, the calculation of the duration of postings will differ according to the 

original intention of the employer sending the employee to work abroad758: 

1) If the posting has, from the very beginning, been planned for a duration exceeding 12 

months: all the applicable terms and conditions of employment laid down in the host 

                                                           
757 van Nuffel/Afanasjeva (2018), p. 1421. 
758 See explanation by the European Commission regarding the calculation of the duration of postings in the 

minutes of the Social Questions Working Party’s meeting on 11 April 2016 {ST 7894 2016 INIT}, p. 4. 
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Member State will apply to the worker from the very beginning of the posting 

situation, irrespective of the effective duration of posting. If the posting was 

anticipated for 12 months but effectively only lasted 8 months, the posted worker 

should have been considered working habitually in the host Member State from the 

first day to the last day of the posting. In such a situation, there is no issue of 

calculation of the period of posting since the application of the rule is triggered by the 

start of the posting.  

2) If the posting was planned for a duration shorter than 12 months, but effectively 

exceeds 12 months: the application of the terms and conditions of employment in 

force in the host Member State is triggered by the effective duration of posting 

exceeding 12 months, unless a motivated notification is submitted to the host country 

authorities, and the posting is extended by maximum 6 months with mutual 

agreement. The effective duration will correspond to the envisaged duration plus the 

additional posting period. The same logic applies to the posted worker sent in 

replacement of a posted worker to perform the same task at the same place. 

How to determine whether a posted worker has replaced another posted worker? In all 

cases, this will be known to the employer who should act in accordance, however this 

approach relies on the employers to proactively declare circular posting, which – given the 

limitations introduced by the PWD 2018/957, triggering the application of the law of the 

host Member State in case the cumulative duration exceeds 12 months (but maximum 18 

months in case of motivated notification) – goes against the spirit of business.  

In Alpenrind759, the CJEU was asked to clarify the interpretation of rotational posting, with 

regards to the issuance of A1 certificates. While the majority of the questions referred relate 

to the binding force of A1 certificates issued by one Member State in case of dispute 

related to their validity, the CJEU also provided a final say in the issue of narrow or rather a 

broather interpretation of the notion of rotational posting, in favour of the latter.760 In terms 

of the social security regime applicable, the Advocate General already suggested that the 

non-replacement condition must be considered not only from the viewpoint of the Member 

State of origin but also from that of the host Member State. That condition therefore 

precludes certain tasks or duties in the host Member State being carried out continuously by 

posted workers who are not subject to the social security system of that Member State.761 In 

its judgement, the CJEU clarified that it is only under certain conditions that EU law allows 

for a posted worker to remain subject to the social security system of the Member State in 

which his employer normally carries on its activities.762 This is a derogation to the general 

rule and CJEU therefore asserted that the derogation should not be interpreted widely, 

                                                           
759 Case C-527/16, Salzburger Gebietskrankenkasse and Bundesminister für Arbeit, Soziales und 

Konsumentenschutz v Alpenrind GmbH and Others [2018], ECLI:EU:C:2018:669. 
760 Gellérné/Kovács (2019), p. 86. 
761 Opinion of AG Saugmandsgaard Øe delivered in the Alpenrind case, C-527/16, para. 74. 
762 Alpenrind, C-527/16, para. 96. 
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particularly to mitigate the possibility of giving rise to differential treatment for persons 

who work on the same territory. Therefore, the Court concluded that where a posted worker 

is replaced by another posted worker who is employed by a different employer, the second 

posted worker will not be able to rely on the social security system of the Member State in 

which his employer normally carries out its activities763; instead, the posted worker will 

need to be enrolled under the social security system of the host State, based on the principle 

of ‘lex loci laboris’764. This rule applies irrespective of the fact that the employers of the 

two posted workers had their registered office in the same Member State and irrespective of 

them having personal or organisational links.765 

Originally, the European Commission’s proposal suggested to take into consideration the 

period of replacing postings if this is envisaged or effectively lasting for more than 6 

months766, leaving it to the national authorities to assess whether the service provided can 

be considered as the same job for the same period by the same worker. Nevertheless, as 

highlighted by the French Senate, the failure to take into account rotational postings not 

exceeding 6 months during the calculation of the duration of postings would invite 

undertakings to circumvent the provision and undermine its scope.767 This condition was 

therefore scraped, requiring all postings to be taken into account if several posted workers 

are posted in replacement of one another to fill in the same position.768 

In order to emphasize that the regulation of the duration of assignments cannot be 

interpreted as the prohibition by Member States of postings longer than 12 (or 18) months, 

a new recital has been inserted to the Preamble, to remind the Member States that any 

measure restricting such posting assignments must be compatible with the freedom to 

provide services.769 

The definition of the temporary nature of postings by the new PWD 2018/957 was received 

with mixed feelings. The business community – represented by BusinessEurope – 

expressed their regrets that the Bulgarian Council Presidency and the European Parliament 

decided to limit the length of postings to 12 months with the possibility to extend it to 18 

months on the basis of motivated notification from companies. In their view, the deal 

reached does not correspond to the needs of companies operating in the single market, 

where long-term mobility is a relatively common practice in sectors such as manufacturing 

or business services where concerns regarding fraud are virtually non-existent. Even in 

sectors more exposed to ‘social dumping’, such as infrastructure or construction projects, it 

is often impossible to predict delays. The proposal thus leads to uncertainty for foreign 

companies over the terms and conditions as well as total costs associated with posting. It 
                                                           
763 Alpenrind, C-527/16, para. 99. 
764 Gellérné/Kovács (2019), p. 87. 
765 Alpenrind, C-527/16, paras. 91 and 100. 
766 European Commission’s Proposal {COM(2016) 128 final}, Article 1(1). 
767 Bocquet (2016), p. 32. 
768 Recital 11 of the new PWD 2018/957. 
769 Recital 10 of the new PWD 2018/957. 
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also leads to practical difficulties, for example in case there is a need for a retroactive 

application of host country labour legislation. All this put foreign services providers at a 

disadvantage compared to domestic companies. 770  

By defining the ‘temporary provision of services’ – one of the constituting elements of the 

institution of postings – the new PWD 2018/957 introduces a substantive and uniform 

regulation of the duration of postings to be observed by each Member State. Based on the 

new Article 3(1a), the employers posting their workers to another Member State for a 

period exceeding 12 months will need to be prepared to align all the applicable terms and 

conditions of employment which are laid down in the host Member State (with the 

exception of clauses regulating the conclusion and termination of the employment contract, 

non-competition clauses and supplementary occupational retirement pension schemes) and 

to offer these conditions – if more beneficial – to all their workers who participate in the 

same cross-border project covering ‘the same task at the same place’. The only exemption 

will be in case the employer submits a motivated notification to the host Member State, 

requesting an extension of the posting period, to the maximum of 18 months. Despite the 

express confirmation that Member States should not prohibit postings exceeding 12/18 

months, in practice undertakings will be likely to limit their assignments to 12 months, 

unless they can afford to implement an internal infrastructure to monitor the exact length of 

each posting (especially in case of rotating postings), and amend the applicable terms and 

conditions of employment applicable in any of the 28 Member States. This will cause a 

significant administrative burden to the biggest multinational companies, let alone SMEs. 

In this regard, BusinessEurope’s strong terms expressed in relation to the limitation of the 

duration of postings – that in BusinessEurope’s views can be considered as a limitation to 

mobility itself, which will harm high value added activities and undermine the functioning 

of the single market for services – are understandable. From practical point of view, it 

really seems that debates on posting of workers in the last years largely ignored the realities 

of companies and workers, and were hijacked by artificial considerations of a political 

nature based on a very biased and misleading use of facts.771 

3.3. Regulating wage setting during postings  

Between 2007/08 – which also coincided with the peak of the financial crisis in Europe - 

the CJEU’s decisions made in the Laval Quartet cases favoured the EU’s economic 

freedoms over fundamental rights, perhaps in an attempt to support market activities as 

opposed to individual claims. The link between the four cases constituting the Laval 

Quartet is that they all deal with the interpretation of the role of trade unions and collective 

agreements in the definition of the ‘hard core’ rules of minimum protection applicable to 

workers during postings in the host country. Starting from 2013, however, the focus of the 
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CJEU shifted from the conditions of applicability of collective agreements to foreign 

service providers (Article 3(1) and Article 3(8) of the PWD 96/71) to the actual ‘hard core’ 

protective rules themselves, and specifically to the definition of the notion of ‘minimum 

rates of pay’ (Article 3(1) point c) of the PWD 96/71). 

The Isbir, Sähköalojen ammattiliitto and RegioPost cases all deal with a central question: 

how should the minimum wage of posted workers be determined? What are the mandatory 

components of the ‘minimum rates of pay’ that foreign companies must include in the 

wage/salary due during posting, and consequently, what expenses can be deducted? 

a) Interpreting the notion of ‘minimum rates of pay’ 

In Isbir case772, the CJEU was requested to interpret Article 3(1) point c) of the PWD 96/71, 

to assess the factors to be taken into account in determining the minimum wage of the 

person concerned. 

Mr Isbir, who was employed in the industrial cleaning sector in Germany (and therefore 

falling under the personal scope of the national posting regulation) applied for more 

favourable provisions establishing the hourly wages of the building cleaning sector, namely 

the Gebäudereinigung 2004 collective wage agreement, until 29 February 2008, then the 

Mindestlohn Gebäudereinigung collective agreement, with effect from 1 March 2008, 

which were made applicable to all employees and employers of that sector. Although his 

employer, DB Services GmbH, did not dispute the applicability of these collective 

agreements, it considered that Mr Isbir had in fact already received much more than the 

minimum hourly wage that he claimed, since he had received amounts which, according to 

it, should be included in that minimum wage, namely lump sum payments and contribution 

to the capital formation. The preliminary question addressed to the CJEU was to determine 

whether or not to include those elements of remuneration in the minimum wage that is the 

subject-matter of the proceedings before the Bundesarbeitsgericht (Federal Labour 

Court).773 

Although the dispute related to a purely internal situation, the CJEU decided to continue 

with the proceeding in order to forestall future differences of interpretation, given that 

provisions or concepts taken from European Union law should be interpreted uniformly, 

irrespective of whether they apply to a purely internal or cross-border situation774, further 

diluting the condition of ‘cross-border relevance’. In the present case, allegedly, it is 

apparent from the drafting history of the German Law on mandatory working conditions 

concerning cross-border services – Posted workers law (AEntG 2007) that the concept of 

‘minimum rates of pay’ to which that law refers should, according to the national 

legislature, be interpreted in the same way, whether it applies to ‘internal situations and 

                                                           
772 Case C-522/12 Tevfik Isbir v DB Services GmbH [2013], ECLI:EU:C:2013:711. 
773 Isbir, C-522/12, paras. 19 and 24. 
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situations which fall within the scope of European Union law, especially as regards cross-

border posting of workers’.775 

In their judgment of 7 November 2013, the CJEU referred back to Laval un Partneri, as 

well as Commission v Germany cases, to reinforce the interpretation already given of the 

scope of the PWD 96/71 and the ‘minimum rates of pay’. Namely, the CJEU reminded the 

parties that the PWD 96/71 did not harmonise the material content of those mandatory rules 

for minimum protection; that may accordingly be freely defined by the Member States, in 

compliance with the EC Treaty and the general principles of European Union law. 

Nevertheless, the laws of the Member States must be coordinated in order to lay down a 

nucleus of mandatory rules for minimum protection to be observed in the host Member 

State by employers who post workers there776, and avoid hindering the provision of services 

between the Member States777. The CJEU had the similar position, when stated in Arblade 

et al. joined cases that the provision of constituent elements of the minimum should be 

determined by the Member State since nothing obliges Member States to extend their 

legislation or collective agreements relating to minimum wages.778 

As already interpreted in Laval un Partneri, the aim of the first subparagraph of 

Article 3(1) of PWD 96/71 is to guarantee that Member States are to ensure that, whatever 

the law applicable to the employment relationship, the host companies guarantee workers 

posted to their territory the terms and conditions of employment covering the matters listed 

in that provision, inter alia the minimum rates of pay, including overtime rates.779 

In relation to the interpretation of the notion of ‘minimum rates of pay’, the CJEU referred 

back to its judgment in Commission v Germany780 case, where they already held that 

allowances and supplements which are not defined as being constituent elements of the 

minimum wage by the legislation or national practice of the Member State to the territory 

of which the worker is posted, and which alter the relationship between the service 

provided by the worker, on the one hand, and the consideration which he receives in return 

for that service, on the other, cannot, under the provisions of the PWD 96/71, be treated as 

being elements of that kind.781 

The question in Isbir was to determine whether the lump sum payments and the 

contributions to capital formation were to be considered as being constituent elements of 

the minimum wage in Germany. 

The lump sum payments received by Mr Isbir appear, as the national court points out, as 

consideration for the usual work of the workers concerned, as provided for in a collective 
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agreement of universal application. Admittedly, those payments were made outside the 

period in which they were supposed to pay for the service provided by the workers 

concerned; however, that fact does not, in itself, affect the classification of such 

remuneration provided that the parties to the collective wage agreement intended, in that 

way, to introduce an increase in wages in consideration of the work, taking into account the 

national practice, during the negotiation of such a collective agreement, and upon expiry of 

the previous collective agreement, of anticipating, by those lump sum payments, the 

application of the new salary scale.782  

With regards to the capital formation contribution, this seems, in view of its objective and 

its characteristics as set out by the national court, to alter the relationship between the 

service provided by the worker and the consideration which he receives by way of 

remuneration for that service. Even if such a contribution is not separable from the work 

done, it is distinguishable from the salary itself. Since its aim, by the formation of a capital 

amount that the worker will benefit from in the longer term, is to achieve an objective of 

social policy supported, in particular, by a financial contribution from the public 

authorities, it cannot be regarded, for the application of the PWD 96/71, as forming part of 

the usual relationship between the work done and the financial consideration for that work 

from the employer.783 

The importance of the Isbir decision is to reconfirm that Article 3(1) point c) of the PWD 

96/71 is to be interpreted as meaning that it does not preclude the inclusion in the minimum 

wage of elements of remuneration which do not alter the relationship between the service 

provided by the worker, on the one hand, and the consideration which he receives by way 

of remuneration for that service, on the other. It is however for the national court to verify 

whether that is the case as regards the elements of remuneration at issue in the main 

proceedings.784 

b) Defining the constituent elements of ‘minimum rates of pay’ 

 Case Sähköalojen ammattiliitto ry v Elektrobudowa Spolka Akcyjna785 concerned a Finnish 

trade union in the electricity sector, and a company established in Poland, in relation to pay 

claims arising out of employment relationships.  

The facts of the case in Sähköalojen ammattiliitto ry have much in common with the Laval 

un Partneri case: Polish workers posted to work on a Finnish construction site were not 

paid the minimum remuneration due to them under the relevant Finnish collective 

agreement and assigned their pay claims to a Finnish trade union. However, unlike in Laval 

un Partneri, the relevant collective agreement was generally applicable; it was therefore 

                                                           
782 Isbir, C-522/12, para. 41 and 42. 
783 Isbir, C-522/12, paras. 43 and 44. 
784 Isbir, C-522/12, para. 46. 
785 Case C-396/13, Sähköalojen ammattiliitto ry v Elektrobudowa Spolka Akcyjna [2015], 

ECLI:EU:C:2015:86 
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easier to implement the PWD 96/71 in Finland than in Sweden; the Finnish industrial 

relations system as such was not subject to challenge.786 

The dispute in the main proceeding centred on the definition of ‘minimum rates of pay’ 

under Article 3 of the PWD 96/71 in the light of the application of the collective agreement 

in force in Finland providing for a calculation of employees’ minimum pay which is based 

on criteria that are more favourable to employees than those applied by the Polish service 

provider. Those criteria concern inter alia the way of categorising employees by pay 

groups, classifying pay on the basis of time or piecework, granting employees a holiday 

allowance, a daily allowance and compensation for travelling time, as well as covering their 

accommodation costs.787 

Polish posted workers in Finland confirmed that host country trade unions are able to claim 

for the local pay rates that depend on the skill level, and also holiday and overtime 

payments for posted workers, if these rates are established by a legally extended collective 

agreement. Thus, according to the ruling all relevant elements of remuneration in the host 

Member State are applicable to posted workers.788 Hence in its judgment the CJEU outlined 

the factors that have to be included in a posted worker’s remuneration789:  

 the calculation of the minimum wage for hourly work and/or for piecework which is 

based on the categorisation of employees into pay groups, as provided for by the 

relevant collective agreements of the host Member State, is allowed under the PWD 

96/71 provided that that calculation and categorisation are carried out in accordance 

with rules that are binding and transparent; 

 the daily subsistence allowance must be regarded as part of the minimum wage on 

the same conditions as those governing the inclusion of the allowance in the 

minimum wage paid to local workers when they are posted within the Member State 

concerned; 

 compensation for daily travelling time, which is paid to the workers on condition 

that their daily journey to and from their place of work is of more than one hour’s 

duration, must be regarded as part of the minimum wage of posted workers; 

 coverage of the cost of those workers’ accommodation is not to be regarded as an 

element of their minimum wage; 

 an allowance taking the form of meal vouchers provided to the posted workers is 

not to be regarded as part of the latter’s minimum salary; and 

                                                           
786 Zahn (2017), pp. 10-11. 
787 Sähköalojen ammattiliitto ry, C-396/13, para. 14. 
788 Kall/Lillie (2017), p. 12. 
789 Sähköalojen ammattiliitto ry, C-396/13, para. 71(2). 
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 the pay which the posted workers must receive for the minimum paid annual 

holidays corresponds to the minimum wage to which those workers are entitled 

during the reference period. 

The CJEU deems that the method used to calculate the minimum rate pay is the 

responsibility of the receiving Member State.790 

As highlighted by van der Straten, contrary to the Court’s previous case law, the 

Sähköalojen ammattiliitto ry ruling shows ‘great consideration for the social dimension of 

the issue’.791 Commenting on the CJEU ruling, Veronica Nilsson, Confederal Secretary of 

the European trade Union Confederation (ETUC) herself acknowledged that: 

‘This ruling represents a first change of direction compared to the Laval (2007) 

jurisprudence. Relying on the Laval jurisprudence, the Advocate General’s opinion 

regarded the equal pay principle for all workers as an obstacle to the freedom to 

provide services as well as an unjustified protection of national labour market. Thus, 

the Advocate General considered that only the lowest rate of pay within the pay scale, 

must apply to posted workers. The Court has widely disregarded this opinion and 

considered that the posted worker must be paid at least at the same level as a national 

worker for the same task. So, the equal pay principle has trumped social dumping and 

competition at all costs’.792 

On the other hand, although the judgment leaves it up to the national court to determine 

whether certain allowances form part of the minimum wage, the CJEU also reiterated the 

principle that posted workers are only entitled to minimum protection and not to equal 

treatment.793 The CJEU did establish that unions have the right to conduct ‘proportionate’ 

action to enforce minimum wages, which includes enforcement of legally extended 

collective agreements, which may include inter alia wage rates which are higher than 

minimum depending on skill levels, as well as vacation and overtime payments.794 

While the CJEU emphasized in decisions like Rüffert and Laval that Member States cannot 

require the ‘observance of terms and conditions of employment which go beyond the 

mandatory rules for minimum protection’795, such argument defines a procedural 

requirement, i.e., the adherence to the formal requirements laid down by the PWD 96/71, 

and cannot possibly be read in substantive terms.796 Speaking about a lower wage ‘for the 

postal services sector’, the CJEU implies at least the possibility of minimum rates of pay 

                                                           
790 Richard (2016), p. 2. 
791 van der Straten (2017), pp. 17-18. 
792 European Court of Justice's ruling in favour of equal wages for posted workers, ETUC Press Release 

12.02.2015 (https://www.etuc.org/en/pressrelease/european-court-justices-ruling-favour-equal-wages-posted-

workers). 
793 Zahn (2017), pp. 10-11. 
794 Lillie/Wagner (2015), p. 160. 
795 Rüffert, C-346/06, para. 33; Laval un Partneri, C-341/05, para. 80. 
796 Opinion of AG Wahl delivered in the Sähköalojen ammattiliitto case, C-396/13, para. 66. 

https://www.etuc.org/en/pressrelease/european-court-justices-ruling-favour-equal-wages-posted-workers
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differentiated on the basis of the various economic sectors. However, there is no indication 

that the minimum rates of pay could not also be differentiated for the different professions, 

qualifications or regions.797 In this aspect, the CJEU reiterates the decision made in the 

Sähköalojen Ammattiliitto ry case, declaring that the PWD 96/71 must be understood as 

allowing Member States to apply differentiated minimum rates of pay, if they conform to 

its formal requirements. 

The Sähköalojen ammattiliitto ry ruling, through the Advocate General’s Opinion also 

assessed which ‘minimum rates’ should be applied in the event both the applicable 

legislation and the relevant collective agreement of universal applicability within the 

meaning of Article 3(8) of the PWD 96/71 would contain provisions on one and the same 

element of remuneration. According to Advocate General Wahl, under this scenario, and 

account being taken of the overarching objective of the PWD 96/71 — as construed by the 

CJEU — of promoting the freedom to provide services, such a conflict would need to be 

decided in favour of the lowest of those ‘minima’. Any other conclusion would not only be 

irreconcilable with that objective but also conceptually incompatible with the idea of a 

‘minimum’.798 However, as later confirmed in the RegioPost799 case, such situation is often 

avoided in practice.800 

c) Regulating remuneration of posted workers in public procurement processes 

The core issue of the RegioPost case was the discrepancy in regulation of the measures 

introduced at national level to foster the social objectives in public procurement processes, 

in accordance with the new Public Procurement Directive 2014/24/EU801 – allowing 

contracting authorities to lay down special conditions relating to the performance of a 

contract, which ‘may include economic, innovation-related, environmental, social or 

employment-related considerations’802 – and the minimum salary requirements established 

by the PWD 96/71 to guarantee satisfactory employment conditions to workers posted 

abroad. 

The conflict between the social or employment-related considerations in public 

procurement and the regulation of postings of workers became even more visible with the 

adoption of the new Public Procurement Directive in 2014. As Kaupa outlines, there are a 

number of reasons why public authorities may wish to prescribe a certain minimum wage 

level via procurement:  

                                                           
797 Opinion of AG Mengozzi delivered in the RegioPost case, C-115/14, para. 73. 
798 Opinion of AG Wahl in Sähköalojen ammattiliitto ry, C-396/13, para. 87. 
799 Case C-115/14, RegioPost GmbH & Co. KG v Stadt Landau in der Pfalz [2015], ECLI:EU:C:2015:760. 
800 Kaupa (2016), p. 137. 
801 The old Procurement Directive (Directive 2004/18/EC of the European Parliament and of the Council on 

the coordination of procedures for the award of public works contracts, public supply contracts and public 

service contracts, OJ L 134, 30.4.2004, p. 114–240; no longer in force) has been replaced by Directive 

2014/24/EU (OJ L 94, 28.3.2014, pp. 65–242), implemented by April 2016. 
802 Article 70 of the new Public Procurement Directive 2014/24/EU. 
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 if the required wage floor corresponds to the legal minimum wage or a relevant 

collective agreement, the reason may lie in the desire to ensure compliance, which 

is an issue the Procurement Directives address; 

 public authorities may also want to prescribe a procurement wage that exceeds the 

general wage level: the nationally mandated minimum wage – if one exists – may 

be very low in general, or it may be too low for certain regions with high living 

costs; the relevant public authority may not have the competence to alter the 

national minimum wage or may not deem it appropriate to enforce it against all 

operators alike, but may nonetheless wish to grant a subsidy to increase wage levels 

in its area of competence.  

In more general terms, it can be argued that prescribing a minimum wage via public 

procurement relates to the desire to limit competition based on wages below a certain 

bottom level, or at least to prevent that public procurement exacerbates such dynamic.803 

In fact, procuring services they had previously provided themselves, public authorities 

fostered price competition among private operators vying for public contracts, which in 

turn exacerbated the pressure on wage levels. In response, some public authorities 

conceived of strategies aimed at neutralizing the downward pressure on wages they 

effected.804 Among the measures developed in this context is the prescription of a wage 

floor via public procurement that contractors and their sub-contractors have to comply with. 

An example are the laws demanding compliance with the standard terms of collective 

labour agreements (so-called Tariftreuegesetz) enacted by the various German states, which 

were the subject of the decisions Rüffert (C-346/06), Bundesdruckerei805, and most recently, 

in RegioPost.806 

The measures reviewed in the Rüffert case, i.e. requiring contractors and sub-contractors to 

pay wages according to the collective agreement of the place where the service is provided 

was found in conflict with the PWD 96/71 because it did not meet the criteria of fixing 

terms and conditions of employment for posted workers (Article 3 of the PWD 96/71). 

Other reforms included the adaptation of the regional Tariftreuegesetz, referring to 

collective agreements declared universally applicable via regulation on the basis of the 

Arbeitnehmer-Entsendegesetz (AEntG), and otherwise prescribed a minimum wage 

themselves.807 These were in turn challenged in Bundesdruckerei and RegioPost cases. 

Bundesdruckerei dealt with the TVgG-NRW, a Tariftreuegesetz requiring contractors to 

pay the wage prescribed by the collective agreements declared universally applicable via 

regulation on the basis of the AEntG, and otherwise prescribed a minimum wage.808 As 

                                                           
803 Kaupa (2016), p. 129. 
804 Kaupa (2016), p. 131. 
805 Case C-549/13, Bundesdruckerei GmbH v Stadt Dortmund [2014], ECLI:EU:C:2014:2235. 
806 Case C-115/14 RegioPost GmbH & Co. KG v Stadt Landau in der Pfalz [2015] ECLI:EU:C:2015:760.  
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Bundesdruckerei, a candidate for the tender for the service of digitalizing documents, 

intended to perform its activities exclusively in Poland without posting any workers to 

Germany, the CJEU found that the prescription of a minimum wage higher than the one 

applicable in Poland is an unjustifiable restriction of Article 56 TFEU. 

In RegioPost, the CJEU was asked to interpret once again the concept of ‘minimum rates of 

pay’ in the context of public procurement, this time with regards to a national regulation 

that lays down the minimum wage that a contractor has to pay its employees in performing 

public contracts. RegioPost also clarified and overturned Rüffert in one important aspect, 

namely the selective applicability of procurement law, i.e., the fact that procurement law, 

by its nature, does not apply to the general workforce but only to employees working on 

public contracts. In RegioPost the CJEU and especially Advocate General Mengozzi 

clarified that this point is of relevance with regard to a very limited aspect of the PWD 

96/71 alone, namely the interpretation of its Article 3(8), allowing Member States that do 

not have a system of declaring collective agreements universally applicable to prescribe 

minimum rates of pay to posted workers via a collective agreement if it is ‘generally 

applicable to all similar undertakings in the geographical area and in the profession or 

industry concerned’.809 As procurement laws are not generally applicable in such sense, it is 

only in this regard that the selective applicability of procurement laws must be considered 

relevant. By contrast, a procurement law – as already discussed – may well conform to the 

first variant of setting minimum wages provided for by the PWD 96/71.810 

The CJEU held in RegioPost, as it had already done in Rüffert, that the imposition of a 

minimum wage on contractors and subcontractors via procurement law constituted a 

restriction of the freedom to provide services if they are established in another Member 

State where lower minimum rates of pay apply.811 The Court in Rüffert had made the 

limited point that the selective applicability of procurement measures to public contracts 

alone conflicts with the requirement of Article 3(8) of the PWD 96/71, i.e. that the 

collective agreement in question would have to be ‘generally applicable’. However, the 

CJEU had then brought up the same argument again in the context of a proportionality 

analysis under Article 56 TFEU: it was suggested, and repeated in Bundesdruckerei, that 

measures applying to employees in public contracts alone could not be justified on grounds 

of worker protection unless such differential treatment between employees working on 

private and on public contracts was justified.812 Different to Rüffert, however, the CJEU 

found the measure at stake in RegioPost justifiable in the light of the regulatory objective of 

protecting workers. A key argument brought forward by Advocate General Mengozzi, and 

accepted by the CJEU, concerns Article 26 of the ‘old’ Public Procurement Directive, 

which grants the possibility to set special performance conditions, and explicitly mentions 

                                                           
809 RegioPost, C-115/14, para. 63; Opinion of AG Mengozzi in RegioPost, C-115/14, para. 68. 
810 Kaupa (2016), p. 135. 
811 RegioPost, C-115/14, para. 69. 
812 Bundesdruckerei, C-549/13, para. 32. 
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social and environmental considerations in that regard. This competence implies the setting 

of requirements that exceed the general regulatory standards.813 If procurement conditions, 

which by their nature apply to public contracts alone would be unjustifiable, Article 26 of 

the ‘old’ Public Procurement Directive 2004/18/EC would lose its meaning. The CJEU 

thereby recognizes that public procurement can legitimately serve objectives of social 

policy, despite the fact that it does not establish rules that apply to everyone alike. 

As summarised by Kaupa, in RegioPost the CJEU revisited the decisions in Rüffert and 

Bundesdruckerei, and clarified or overturned them in important aspects:814  

1. Public authorities may set procurement wages that exceed the general regulatory 

standard as performance conditions under Article 26 of the ‘old’ Public 

Procurement Directive. Even though its Article 70 is formulated slightly differently, 

the new Public Procurement Directive will continue to allow this practice.  

2. Whenever posted workers are factually or potentially concerned, the procurement 

wage has to conform to the requirements of the PWD 96/71.  

3. The PWD 96/71 allows Member States to set differentiated minimum wages for 

posted workers, e.g. based on different regions, tasks or qualifications.  

4. A minimum wage applied to posted workers constitutes, as the CJEU argues, a 

restriction of Article 56 TFEU that must be justified, e.g. on the grounds of worker 

protection. However, it has been argued in this text the PWD 96/71constitutes a 

legislative compromise, which presumes that the wage level applicable in the place 

where the service is executed can be applied to posted workers. Consequently, a 

national measure that conforms to the requirements of the PWD 96/71 must 

generally be assumed to conform with Article 56 TFEU as well, unless there are 

indications to the contrary. In such case, the procuring authority will have to 

provide rational support for why they procure for a specific wage, e.g., if they wish 

to set a procurement wage that exceeds the general standards; as discussed in the 

beginning, possible arguments could be found in the objective to pay a living wage.  

5. The Court’s ruling established that Member States can require tenderers of public 

procurements and their subcontractors to pay their employees a set minimum wage. 

They can also exclude those tenderers and subcontractors who are unwilling to 

respect that minimum wage level. 

All in all, the decision RegioPost shows that public procurement can be employed as an 

instrument of social policy and in that sense has become a factor that is relevant for the 

process of European integration. In particular, the legality of establishing wage floors for 

public procurement aimed at neutralizing the downward pressure on wages that public 
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considerations. Opinion of AG Mengozzi in RegioPost, C-115/14, para 86. 
814 Kaupa (2016), p. 138. 
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authorities that public authorities exert through their procurement activity has been 

confirmed.815 

d) Impact of the CJEU’s case law on national wage setting 

In the context of debates on the posting of workers in the early 1990s, the divide between 

Northern European countries (pushing for a wide catalogue of social standards applicable to 

posted workers and shorter grace periods during which posted companies could still apply 

home-country regulations) and Southern European and Anglophone states (demanding less 

stringent regulations) was particularly apparent.816 The Nordic countries, in particular 

Denmark and Sweden, who lack both a statutory minimum wage and a scheme for the 

extension of collective agreements in accordance with the PWD 96/71, has been struggling 

with the harmonisation of their labour law to the rest of the EU, where labour law is 

predominantly regulated by statutory measures.817 

In Sweden there is a longstanding, deliberate strategy whereby central government 

regulates the conditions on the labour market as little as possible – with the exception of the 

work environment, protection against discrimination, labour market policy measures 

(including vocational education and training and unemployment benefits) and certain leave 

of absence benefits. It is considered that the conditions – including the issues of wage 

formation – should instead, as far as possible, be regulated by the social partners, preferably 

through collective agreements.818 Following the Laval un Partneri case, however, Sweden 

was bound to pass the lex Laval819 to comply with the PWD 96/71, and ultimately restricted 

trade unions in taking collective action with the aim of regulating the employment 

conditions of posted workers unless certain criteria are met: first, the conditions at issue 

must correspond to generally applicable conditions in the relevant sector; second, trade 

union demands may only concern minimum pay or other conditions contained in the 

Directive; and, third, collective action is not permitted with a view to achieving ‘a Swedish 

collective agreement if an employer can show that the employees are already included in 

terms and conditions (regardless if stipulated by collective agreement, employment 

contract or managerial decision) that are at least as good as those in a Swedish central 

branch agreement.’820  
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818 Report of the inquiry on the posting of foreign workers to Sweden (2015), p. 7. 
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https://www.government.se/49a0f2/contentassets/f71ad00a0631407c9600594fd902fdf6/sou-201583-review-of-lex-laval---summary
https://www.government.se/49a0f2/contentassets/f71ad00a0631407c9600594fd902fdf6/sou-201583-review-of-lex-laval---summary


174 

 

The International Labour Organization (ILO) and the European Committee of Social Rights 

(ECSR) both upheld the complaints of the Swedish trade unions about the lex Laval.821 It 

was recognised that the legislation had severe shortcomings: the new situation made it 

difficult to determine in advance what is lawful, and the risk of large claims for damages 

have made trade unions in Sweden more cautious about demanding collective agreements, 

thus leaving foreign workers are entirely without protection as regards reasonable terms and 

conditions of pay and employment when working in the Swedish labour market, and 

Swedish workers exposed to competition from workers with low pay and unsatisfactory 

employment conditions. The ECSR even went further and reversed the logic of the Laval 

un Partneri decision when stating, based on the EU Charter of Fundamental Rights that 

‘[l]egal rules relating to the exercise of economic freedoms established by State Parties 

either directly through national law or indirectly through EU law should be interpreted in 

such a way as to not impose disproportionate restrictions upon the exercise of labour rights 

as set forth by, further to the Charter, national laws, EU law, and other international 

binding standards.’822 

Both the ILO and the ECSR were also of the opinion that imposing sanctions on unions for 

leading a legitimate strike is a grave violation of the principles of freedom of association, 

even if the ILO Convention No. 87 only relates to the right of association, but not 

specifically the right to strike, which remains therefore a matter for national regulation.823 

According to the ECSR: 

‘the facilitation of free cross-border movement of services and the promotion of the 

freedom of an employer or undertaking to provide services in the territory of other 

States – which constitute important and valuable economic freedoms within the 

framework of EU law – cannot be treated, from the point of view of the system of 

values, principles and fundamental rights embodied in the Charter, as having a greater 

a priori value than core labour rights, including the right to make use of collective 

action to demand further and better protection of the economic and social rights and 

interests of workers. In addition, any restrictions that are imposed on the enjoyment of 

this right should not prevent trade unions from engaging in collective action to 

                                                           
821 See Complaint 85/2012 Swedish Trade Union Confederation (LO) and Swedish Confederation of 

Professional Employees (TCO) v Sweden, 12 July 2012 and ECSR, Decision on Admissibility and the Merits 

Complaint No. 85/2012 Swedish Trade Union Confederation (LO) and Swedish Confederation of 

Professional Employees (TCO) v Sweden, 3 July 2013. For a discussion of the ECSR’s decision see Barnard 

(2014). 
822 ECSR Decision on Admissibility and the Merits, Complaint No. 85/2012, Swedish Trade Union 

Confederation (LO) and Swedish Confederation of Professional Employees (TCO) v Sweden, para. 121 

(http://www.coe.int/T/DGHL/Monitoring/SocialCharter/NewsCOEPortal/CC85AdmissMerits_en.asp).  
823 Observation (CEACR) - adopted 2012, published 102nd ILC session (2013) – regarding the Freedom of 

Association and Protection of the Right to Organise Convention, 1948 (No. 87) 

(https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID:3085286
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improve the employment conditions, including wage levels, of workers irrespective of 

their nationality.’824  

Ultimately, in April 2017, the Swedish parliament voted to repeal the lex Laval 

regulation.825 

In the CEE region, the first wave of new labour law codification replacing the old, Socialist 

labour codes was carried out before the 2004 Eastern enlargement: the need to implement 

the existing European labour law directives was a good excuse to review and reform the 

existing employment-related rules in general. From the V4 region, Slovakia was the first 

country to implement a new labour code in 2001; other countries, e.g. Hungary conducted 

the reform of their labour codes following the recession in 2007/2008, to mitigate the social 

and economic impact of the financial crisis via the creation of new job opportunities, 

including atypical forms of employment (telework, temporary agency placement, job 

sharing, multi-employer plans etc.) in the regulation that were not characteristic of the 

Socialist era. Even the countries that retained their original Socialist labour codes – such as 

the Czech Republic and Poland – continued to amend them to meet the requirements of the 

EU membership and the new, globalised employment conditions.826 In terms of postings, 

the comparative research on the on the legal aspects of the posting of workers concluded by 

van Hoek and Houwerzijl concluded that the CEE countries often include provisions on 

posting from their territory in their implementing laws as well, in addition to guaranteeing 

rights to workers posted to their territory. This is the case in Bulgaria, Hungary, Slovakia – 

and until recently in the Czech Republic. For example, Bulgarian law grants protection 

under host state law for postings from its territory only if they exceed 30 days. Laws of 

other states, e.g. Slovenia contain substantive protection of posted worker posted from their 

territory/under their laws, but no rules based on the private international law effect of the 

PWD 96/71.827 

On the other side of the spectrum of employment regulation, the more liberal United 

Kingdom also encountered difficulties with the implementation of the PWD 96/71 into 

their national legislation. In fact, the UK approach to social protection has largely been 

based on the neo-liberal labour market policies and the ‘Beveridgean’ welfare state, 

maintaining that the State ‘should not stifle incentive, opportunity, responsibility; in 

establishing a national minimum, it should leave room and encouragement for voluntary 

action by each individual to provide more than that minimum for himself and his family’.828 

Statutory regulation of employment relations in the UK were already introduced prior to the 

UK’s accession to the European Communities, when the Contracts of Employment Act 
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1963, the Redundancy Payments Act 1965 and the Industrial Relations Act’s provisions on 

unfair dismissal were adopted. Despite the newly acquired Community membership 

however, the British Government continued to support a theory of legal abstention or 

voluntarism and not to be intervening in the labour market829, originally opting-out from 

the Social Chapter of the Maastricht Treaty, which covers areas such as worker’s pay and 

health and safety (although, following Labour’s victory in 1997, the Blair Government 

decided to opt-in to the Chapter) and maintaining the opt-out from the EU Charter of 

Fundamental Rights.830 

Despite the UK governments’ aversion to regulating equal treatment rights for agency 

workers, working time limits, and rights for workers to receive information and be 

consulted on changes in their workplace831, the United Kingdom implemented the PWD 

96/71, in 1999, to guarantee posted workers (and migrant workers in general) the full range 

of statutory employment rights whilst in the UK. The implementation was completed 

without introducing new specific legislation, the UK government being content that 

existing provisions in place deal with the requirements under the Directive.832 Even 

following the adoption of the Enforcement Directive in 2014, the UK government has only 

transposed the minimum provisions required833, conceding on the need to introduce joint 

and several liability provisions ensuring that the next contractor in the supply chain are 

liable for any non-payment of the national minimum wage to posted workers, but without 

requiring additional formalities such as the notification or the associated document 

retention requirements.834 

The predominance of contractual freedom in employment relationship, as well as the 

extension of the Employment Rights Act 1999 in its entirety to all employees in the United 

Kingdom, including those temporarily posted here, made the question of postings less 

visible in the United Kingdom than elsewhere in Europe. The controversy over ‘British 

                                                           
829 The United Kingdom nevertheless justified pieces of legislation such as the Employment Acts of 1980 and 

1982 first on the basis of safeguarding individual freedom, and second as measures ‘to improve the operation 

of the labour market by providing a more balanced framework of industrial relations.’ (Source: Norman 

Tebitt, Secretary of State for Employment, speaking during the Second Reading of the Employment Bill 

1982, 17 Pad. Deb., H.C. (6th ser.) col. 741 (8 February 1982) (full text available: 

https://api.parliament.uk/historic-hansard/commons/1982/feb/08/employment-bill).  
830 http://www.europarl.europa.eu/factsheets/en/sheet/52/social-and-employment-policy-general-principles. 
831 TUC, p. 3. 
832 Although most existing legislation already applied to all employees or workers whether working here 

permanently or temporarily, and thus applied to posted workers, minor changes to legislation have been made 

to implement the PWD 96/71. Most importantly, provisions in the Employment Relations Act 1999 have 

removed territorial limits from provisions in the Employment Rights Act 1996, so that the rights affected 

apply to all employees in Britain, including those temporarily posted here. Source: UK Parliament – Research 

Briefing on Posted Workers (http://researchbriefings.files.parliament.uk/documents/SN00301/SN00301.pdf). 
833 There is no general requirement in the UK for posted workers to be registered either before arrival or on 

entry and nor is there a system to monitor or keep records of documents specifically in relation to postings. 

Source: Commission Staff Working Document accompanying the Report on the application and 

implementation of Directive 2014/67/EU {COM(2019) 426 final}, p. 67. 
834 TUC, p. 11. 

https://api.parliament.uk/historic-hansard/commons/1982/feb/08/employment-bill
http://www.europarl.europa.eu/factsheets/en/sheet/52/social-and-employment-policy-general-principles
http://researchbriefings.files.parliament.uk/documents/SN00301/SN00301.pdf
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Jobs for British Workers’ however became apparent in early 2009 in the in the oil refinery 

sector, when an Italian company posted European Union workers to the United Kingdom to 

fulfil a contract on a multi-employer construction site at a time of high levels of 

unemployment in the UK construction industry and deepening recession.835 

On surface, the Lindsey Oil Refinery dispute was resolved with an agreement to hire at least 

100 British workers at the site, raising in turn questions as to the compatibility of local 

hiring clauses in procurement contracts with EU law.836 The wildcat strike actions triggered 

by awarding a public procurement contract to an EU service provider however draw the 

attention to the fact that the major source of tension underlying this dispute is the PWD 

96/71 and its application to construction work carried out in the UK.837  

The Lindsey dispute is only one of several cases in which the PWD 96/71 has been used to 

justify the undermining of collective agreements and established working conditions in the 

United Kingdom838. The other (in)famous instance of the Laval Quartet cases impacting 

British employment laws was the BALPA v British Airways dispute in 2008, where BALPA 

– a trade union for airline pilots – was threatened with legal action if it proceeded with 

industrial action relating to the company’s OpenSkies initiative, aiming at setting up a 

subsidiary company in another EU State, which the union feared would lead to job 

losses.839 The airline decided to request an injunction, based upon the argument that the 

action would be unlawful according to EU law, as interpreted in Viking Line and Laval un 

Partneri. Further, the airline claimed that, should the strike take place, it would claim 

damages estimated at £100 million GBP per day. Under these circumstances, BALPA did 

not follow through with the strike, stating that it would risk bankruptcy if it were required 

to pay the damages claimed by the airline.840 Ultimately, BALPA lodged a complaint to the 

ILO, based on which the ILO’s Committee observed with serious concern the practical 

limitations on the effective exercise of the right to strike of the BALPA workers in this 

case, taking the view that the omnipresent threat of an action for damages that could 

bankrupt the union, possible in the light of the Viking Line and Laval un 

Partneri judgements, creates a situation where the rights under the Convention cannot be 

exercised.841  

The very purpose of the PWD 96/71, i.e. ensuring that migrant workers are subject to the 

same minimum standards of employment as citizens of their host country, is extraneous to 

the regulation of employment relations in the United Kingdom, thus the provisions of PWD 

96/71 have been incorporated into UK legislation in ‘extremely neoliberal’ ways, with the 

                                                           
835 Ince et al. (2014), p. 5. 
836 Barnard (2009), p. 245. 
837 ACAS Report (2009), p. 6. 
838 Ince et al. (2014), p. 9. 
839 Ewing (2009), p. 4. 
840 Malmberg (2016), p. 11. 
841 Observation (CEACR) - adopted 2009, published 99th ILC session (2010) 

https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID:2314990 

https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID:2314990
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UK government interpreting the minimum standards only to apply to the minimum legal 

obligations of employers, such as the national minimum wage, representing significantly 

lower standards overall than the minimum conditions under the applicable collective 

agreement (in Lindsey Oil Refinery, the National Agreement for the Engineering 

Construction Industry / NAECI).842 In Parliamentary debates, backbench MPs voiced 

serious concern with the CJEU jurisprudence843: ‘[t]he Viking and Laval cases, which were 

determined in the European Court of Justice recently, clearly signal that we should hold a 

debate on a neo-liberal Europe, where corporations can move across the continent 

uncontested by trade unions.844[…] Of course, industrial action by its very nature will be 

an obstacle on the activities and freedom of the company. In other words, an employer’s 

right to freedom of establishment trumps the union’s right to strike.845’  

Slogans such as ‘British jobs for British workers’, used by top politicians846, further ignited 

nationalistic discourses of job protection against ‘external’ threats847, helping to divide 

rather unite workers across national boundaries, and allowing the focus to shift away from 

employer tactics to drive down labour standards globally, to a more regressive nationalistic 

politics.848 Not surprisingly, ‘taking back control’ was one of the main slogans of the Brexit 

referendum, where British voters voted against EU membership especially because of fears 

related to (internal) free movement and (external) migration, to loss of jobs and shrinking 

of life standards they enjoy now.849 

Considering the United Kingdom’s historical opposition to the regulation of postings at EU 

level850, it is likely that the UK may no longer be bound by the PWD 96/71, the related 

Enforcement Directive, or the newly agreed PWD 2018/957 once they leave the European 

Union.851 If this occurs, a post-Brexit United Kingdom would be faced with new policy 

choices regarding treatment of temporary migration as an aspect of trade in services, 

potentially under GATS mode 4, as well as the current EU legislation already in place and 

                                                           
842 Ince et al. (2014), p. 9. 
843 Novitz (2010), p. 31. 
844 House of Commons, 28 January 2008, Col. 76, per Jon Trickett 

(https://hansard.parliament.uk/Commons/2008-01-

28/debates/0801285000003/BusinessOfTheHouse(LisbonTreaty)#contribution-08012820000118). 
845 House of Commons, 5 February 2008, Col. 836, per Michael Meacher 

(https://hansard.parliament.uk/Commons/2008-02-

05/debates/08020538000002/TreatyOfLisbon(No3)#contribution-08020545000065).  
846 Brown stands by British jobs for British workers remark 

(https://www.theguardian.com/politics/2009/jan/30/brown-british-jobs-workers); Gordon Brown's ‘British 

jobs’ pledge has caused controversy before (https://www.theguardian.com/politics/2009/jan/30/british-jobs-

british-workers). 
847 Ince et al. (2014), p. 5. 
848 Ince et al. (2014), p. 5. 
849 Gellérné (2018a), p. 4; Barnard/de Vries (2019). 
850 The United Kingdom, together with Portugal, voted against the adoption of the PWD 96/71. For a historic 

overview see: House of Commons Report on Posted Workers, 2 February 2009 (SNB/BT/301) 

(http://researchbriefings.files.parliament.uk/documents/SN00301/SN00301.pdf).  
851 Novitz (2018). 

https://hansard.parliament.uk/Commons/2008-01-28/debates/0801285000003/BusinessOfTheHouse(LisbonTreaty)#contribution-08012820000118
https://hansard.parliament.uk/Commons/2008-01-28/debates/0801285000003/BusinessOfTheHouse(LisbonTreaty)#contribution-08012820000118
https://hansard.parliament.uk/Commons/2008-02-05/debates/08020538000002/TreatyOfLisbon(No3)#contribution-08020545000065)
https://hansard.parliament.uk/Commons/2008-02-05/debates/08020538000002/TreatyOfLisbon(No3)#contribution-08020545000065)
https://www.theguardian.com/politics/2009/jan/30/brown-british-jobs-workers
https://www.theguardian.com/politics/2009/jan/30/british-jobs-british-workers
https://www.theguardian.com/politics/2009/jan/30/british-jobs-british-workers
http://researchbriefings.files.parliament.uk/documents/SN00301/SN00301.pdf
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facilitating the labour migration of third country nationals (e.g. the Directive on EU Blue 

Card852 or the Directive on European Intra-Corporate Transfer853).854  

4. Summary 

Over the years, since the provision of services through the intermediation of posted workers 

became a cross-border issue necessitating regulation at EU level, the CJEU played an 

important role in shaping the application of conflict-of-law rules related to the employment 

conditions (and in the Rush Portuguesa855 and Vander Elst cases856, also work authorisation 

conditions), and in defining the hierarchy between the EU principles of economic freedom, 

as well as between these principles and some of the fundamental social rights. 

While trade unions originally regarded the PWD 96/71 as a minimal set of protections, 

designed to enable action by regulators to improve conditions, this collided with the 

CJEU’s interpretation of the Directive’s intentions, which follows more of a market-

opening line of thought857. In its Laval un Partneri decision, the CJEU decided that host 

country regulators – including private players such as trade unions – cannot oblige foreign 

service providers to respect labour rights that go beyond the minimum standards of the 

PWD 96/71 because these might constrain a firm’s competitive advantage. This 

formulation makes labour rights a competition parameter, undermining the ability of trade 

unions to bargain for pay and conditions above the minimum set by legislation.858 

The supplementary interpretation of the PWD 96/71 undertaken by the CJEU following its 

implementation in 1999, however, is still regarded as controversial by most stakeholders, 

given the differences in views regarding the actual scope of the regulation (facilitation of 

the free provision of services vs. protection of workers’ social rights). The CJEU’s 

approach has generated a great deal of concern from a labour rights perspective because it 

enables companies to opt out of host country labour conditions and collective agreements, 

if they are willing and able to use transnational subcontractors, and because it imposes 

limits on unions’ right to strike and on the enforcement options of labour inspectorates in 

cases where intra-EU mobility is involved.859 

                                                           
852 Council Directive 2009/50/EC of 25 May 2009 on the conditions of entry and residence of third-country 

nationals for the purposes of highly qualified employment. OJ L 155, 18.6.2009, pp. 17–29. 
853 Directive 2014/66/EU of the European Parliament and of the Council of 15 May 2014 on the conditions of 

entry and residence of third-country nationals in the framework of an intra-corporate transfer. OJ L 157, 

27.5.2014, pp. 1–22. 
854 For a detailed analysis of labour mobility options post Brexit see: Fekete (2018c). 
855 Rush Portuguesa, C-113/89. 
856 Vander Elst, C-43/93. 
857 Arnholtz (2015), p. 203. 
858 Lillie/Wagner (2015), p. 160. 
859 Lillie/Wagner (2015), p. 161. 
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Overall, despite the interpretation introduced by CJEU’s case law in terms of clarification 

of the notion of ‘minimum rates of pay’, ‘temporariness of postings’ and the reinforcement 

of employer liability in chain posting situations (subcontracting, temporary agency work), 

the new posting rules do not guarantee an automatic protection of the rights of posted 

workers. In fact, the case law may have provided guidance in terms of the application of the 

PWD 96/71, but have not changed its primary nature as a conflicts-of-law instrument. 

Consequently, despite the direct applicability of the PWD 96/71 in EU terms, in case of 

breach of their rights the posted workers (and the national forums to which they are lodging 

their claims) will still need to follow the steps outlined by Merrett860 in order to determine 

the competent jurisdiction to assess such claims, the law applicable to the contract, and the 

personal and territorial scope of forum. The current jigsaw regulation of postings (with 28 

Member States implementing 28 different national schemes) therefore persists, creating 

complex and burdensome administrative environment to service providers, thus introducing 

a real obstacle to the freedom to provide services.  

The complexity of such assessment is well illustrated by the following quote, taken from 

the interview of Berntsen with officials of the national authorities in the Netherlands: 

‘So every time you have to figure out exactly what is the law that applies to this person. 

Does he have a Dutch contract? Does he have a Polish contract or a Romanian 

contract? Is he even under EU law? 

And that makes it almost impossible for us to really organise these people.’861 

 

  

                                                           
860 Merrett (2011), pp. 260-261. 
861 Houwerzijl (2019), quoting the PhD Thesis of Lisa Berntsen (University of Groningen, 2015). 
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PART 4: ENFORCING THE PRINCIPLE OF ‘EQUAL PAY FOR EQUAL WORK’ IN THE EU 

Following the review of the judicial and legislative solutions the CJEU and the European 

Commission has introduced as an attempt to mitigate the challenges arising from the 

complex nature of postings, Part 4 reviews the practical difficulties encountered when 

enforcing the principle of ‘equal pay for equal work’ across the Member States. 

The conflict of national interests – dividing Europe into ‘high wage’ Western countries 

seeking protection of their labour market against social dumping and ‘low wage’ Eastern 

countries whose economy is predominantly based on foreign direct investment and seeking 

to utilize their comparative advantage in terms of low salary and social security 

contribution levels – have led to the application of the Early Warning System’s ‘yellow 

card’ procedure in multiple instances during the regulation of postings.  

Especially in the sector of international transportation, reaching a political consensus in 

relation to the regulation of postings at EU level has been challenging. While this sector, 

with the exception of cabotage operation, is exempt from most of the administrative 

requirements related to postings, the new Mobility Package is planning to introduce new 

requirements in terms of applicable rules to guarantee ‘equal pay’ and fair working 

conditions, and new technical enhancements to enable the monitoring of the application of 

such requirements.  

In general, further difficulties can be observed during the practical enforcement of posting 

regulation, especially with regards to the administrative requirements and control measures 

introduced by each Member State based on the Enforcement Directive. The variations and 

discrepancies of the requirements introduced across the EU, and the level of judicial 

intervention by the CJEU in attempt to introduce a uniform application of the rules in 

practice have reached varying degrees of success in the field of the applicability of the 

Enforcement Directive. In front of the impotence of the national labour authories, the 

European Labour Authority, established as part of the EU Social Pillar reforms, has set the 

ambitious objective to overcome the national conflicts related to employment, including 

postings, under the supervision of an EU level body. 

1. Reaching a political consensus on the regulation of postings 

The freedom of movement of workers has always been a sensitive topic at EU level, as in 

the case of free flow of workforce, the predominantly sending countries need to find a 

solution to replace the workers posted to provide services outside of their territory (‘brain-

drain’), while host countries must balance the increased workforce supply with the 
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continuous employment of their local population, in order to avoid increase in 

unemployment.862  

Although the fifteen-years experience since the accession of the ‘new’ Member States 

shows that the free movement of workers – including the posting of workers to other 

Member States – had an overall positive impact on the economy of the destination 

(western) countries, the political and public opinion is still analysing the negative aspects 

and potential dangers of this phenomenon, often overrating the benefits gained by the 

newly accessed Member States, and underrating the losses impacting the same as a 

consequence of labour migration.863  

In the past years the issue of posted workers gained increased visibility at European level, 

mainly because it was used in various political campaigns – think of the Brexit vote in 

2016, or Emmanuel Macron’s Presidential campaign in 2017 – to win the vote of those who 

believe that fostering labour migration is the main reason of unemployment, especially in 

the peripheral regions of Member States and certain labour-intensive sectors. The 

momentum gained from this political support contributed to the regulation (and re-

regulation) of the deployment of posted personnel in the framework of provision of 

services: from the implementation of enforcement rules to the overall revision of the PWD 

96/71 and the creation of specific regulations for the road transportation sector. 

The reform of the posting rules, however, is not universally commended: the majority of 

scholars, Darvas864 and Dhéret865 among them, seems to be on the opinion that the revision 

of the PWD 96/71 misses the point. To be efficient, the regulation of an EU-level 

phenomenon would require uniform rules at EU level. Instead (and again), the new PWD 

2018/957 concentrates on the principle of ‘equal pay for equal work’ – implying the 

alignment of remuneration and employment conditions throughout the European Union – 

knowing that this subject pertains to the Member States’ own competency based on the 

principle of subsidiarity. Instead of providing a clear and simple framework that could be 

easily used by all undertakings operating in the single market, the economic operators (and 

the officials of the national authorities designated to detect and sanction any deviation from 

the rules) are once again confronted to a Herculean task, being required to know the labour 

and enforcement related requirements for all Member States they operate in – which is a 

significant challenge for all multinational companies, not just SMEs866. 

                                                           
862 Gellérné (2011), p. 36. 
863 Gellérné (2011), p. 36. 
864 Darvas (2017a). 
865 Dhéret/Ghimis (2016). 
866 See Dudás/Rátkai (2017) for an overview of the practical challenges encountered by employers when 

posting workers. 
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1.1. Conflict of interests at national and EU level 

Taking into account the national social and employment law models and their particular 

institutional setups, as well as the similarity in political interest occasionally expressed with 

regards to social matters, more recent researches focus on the social integration of the 

Visegrad Four countries (Czech Republic, Hungary, Poland and Slovakia ) under the 

European Pillars of Social Rights, to assess whether these Member States – traditionally 

considered as belonging to the same cluster – would face any regulatory pressure in terms 

of social and employment law solutions, to adapt to the social principles recently outlined 

by the European Commission.867  

From CEE perspective, scholars and researchers often analyse the question of posting in the 

context of broader labour mobility and labour allocation after the 2004 Eastern enlargement 

and during the crisis868, taking into account the role of the EU cohesion policy based on 

foreign direct investment (FDI) and structural funds on the economy of these countries869, 

in keeping the CEE region in the ‘cheap neighbour country’ bucket.870 This literature 

attempts to raise awareness to the little publicised fact that the tensions and perceived 

problems attached to the phenomenon of posting, including the emergence of social 

dumping in the sense of ‘relatively cheap yet relatively skilled labour stealing job 

opportunities in high-wage countries impacted by high unemployment rates’, is a reflection 

of the malfunctions of social policies and labour allocation, rather than being a problem 

inherent to labour mobility itself.871  

The type of measures adopted by governments and social partners in setting and 

implementing policies related to labour migration vary considerably between individual 

countries: while receiving countries had to deal with issues such as integration of new 

migrants, protection of their working conditions and wages, and upholding the working 

conditions and wages of foreign workers, the governments and social partners of sending 

countries were concerned by the rising skills deficits or bottlenecks in certain sectors, 

which resulted in strategies such as retraining of existing workers, recruitment of migrant 

                                                           
867 For the research plan, see: Hungler (2019). See also Križan et al. (2014) for a comparative analysis of the 

implementation and enforcement of EU labour law in the Visegrad Countries. 
868 See inter alia: Galgóczi et al. (2009), Galgóczi (2011), Galgóczi et al. (2011), Galgóczi/Leschke (2012), 

Galgóczi/Leschke (2015). 
869 See inter alia: Galgóczi (2009), Ferry (2017), Galgóczi (2017), Galgóczi et al. (2015), 

Galgóczi/Drakhoupil (2017), Hunya (2015), Hunya (2017), Medve-Bálint (2015), Meszmann (2015), Micek 

(2015), Sass (2017), Szent-Iványi (2017), Weresa (2017). 
870 It’s important to mention, however, that although the analyses of the economic situation of V4/CEE 

countries and the impact of FDI are available from CEE authors, these reviews were mostly conceived under 

the aegis of ETUI, the European Trade Union Institute, and therefore constituting a partial representation of 

the issue. 
871 Galgóczi/Leschke (2015), p. 5. 
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workers from neighbouring countries, and initiatives to convince emigrant workers to 

return home.872 

As Galgóczi and the ETUI authors in general highlight in their contributions on the matter, 

after the initial and turbulent phase of the transformation process, wages in all CEE 

economies started to grow dynamically from the mid-1990s up until the crisis in 2008873. 

When looking at drivers behind wage increases scholars identify who major factors that 

played a significant role: foreign direct investment (FDI) and cross-border labour mobility 

to western Europe. Wage increases, even if dynamic, were kept below the rate of 

productivity increases by foreign investors, keeping the CEE region locked into a 

subordinated and dependent role in the international division of labour that is based on low 

value-added assembly and supplier activities.874 

While the majority of western politicians, scholars and media are concerned with the 

potential ‘social dumping’ caused by CEE service providers involved as contractors or 

subcontractors in their procurement-related projects as well as in the transportation sector, 

they usually remain silent on the fact that a low wage-based competitiveness strategy was 

never a chosen development model for the CEE region, but the consequence of historic 

developments.875 In fact, most of the new Member States turned to their EU accession with 

high hopes towards raising their living standards to the EU-15 levels. By the time the 

financial crisis broke out  in 2007/2008 however, there was overall disenchantment in the 

CEE region with the ‘liberal’ convergence strategy and its reliance on FDI, ad it did not 

result in a sustained high level of growth and thus in a perceptible narrowing of the income 

gap with developed EU Member States, as high-growth years were not numerous enough in 

all CEE countries for substantial catching up.876  

Even though the relatively low wages (and labour costs) of the new Member States were 

seen by foreign investors as a comparative advantage and often used this as a threat to 

secure wage concessions, it also enabled them to invest in, or acquire altogether local 

companies with the intent to replicate production lines as a whole, or divesting ancillary 

services to more cost-effective locations.877 To this date, foreign-owned companies 

continue to represent 60-80% of the GDP of each CEE country878. Out of the remaining 

                                                           
872 Galgóczi/Leschke (2012), p. 19. 
873 Starting from 1994, the tasks of the EU PHARE Programme – originally reserved for the countries of 

Central and Eastern Europe – have been adapted to the priorities and needs of each CEE country. The 

revamped PHARE programme, with a budget of over EUR 10 billion for the period 2000-2006 (about 

1.5 billion per year), had two main priorities, namely institutional and capacity-building and investment 

financing. See: Council Regulation (EEC) No 3906/89 of 18 December 1989 on economic aid to the Republic 

of Hungary and the Polish People's Republic. OJ L 375, 23.12.1989, pp. 11–12.  
874 Galgóczi (2017), p. 18. 
875 Galgóczi (2017), p. 5. 
876 Sass (2017), p. 48. 
877 On the difference between ‘horizontal FDI’ and ‘vertical FDI’ see: Drakhoupil/Galgóczi (2015), p. 21. 
878 Amongst the investors in the CEEN region, the Netherlands is identified as the home country with the 

largest share of FDI stocks in the five largest new Member States (Czech Republic, Hungary, Poland, 
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domestically-owned or domestically-controlled but not state-owned market operators, the 

number of foreign-investing firms (mainly targeted by the assumption of inducing social 

dumping) represent less than 1% in terms of their GDP (for example, 0.02% in Hungary 

and 0.002% in Poland).879  

Even when the FDI in heavy manufacturing sectors such as oil, gas and metal declined 

globally given the difficulties in investment financing post-crisis, the CEE region witnessed 

an increase in FDI ‘nearshoring’ in new advanced services areas such as ICT and internet 

infrastructure, shared services centres, headquarters, customer contact centres880, i.e. 

knowledge-intensive business services that do not require to be located in close proximity 

to customers.881 Compared to the pre-crisis period, some of the new investors entering the 

CEE region are business services companies from emerging economies (such as Infosys or 

Tata Consultancy, both Indian multinational corporations that provide business consulting, 

information technology and outsourcing services), or Middle Eastern and African investors 

interested not only in greenfield investment, but also in mergers and acquisitions enabling 

them to enter the EU economic space using their CEE affiliates as a gateway to the EU 

market882, thus boosting the phenomenon of postings.883  

In parallel to the decrease in presence of FDI and repatriation of funds following the crisis 

of 2007/2008, the European crisis management policies also affected the wage levels in the 

CEE countries, halting the process of nominal wage increase witnessed since the 

                                                                                                                                                                                 
Romania, Slovakia). Germany and Austria occupied the second and third rank respectively, with major 

investments in Hungary, Lithuania, Bulgaria, Romania and Slovakia. See: Hunya (2015), p. 55. 
879 Sass (2017), p. 65. 
880 Hunya (2015), p. 62; Medve-Bálint (2015), p. 88. For ‘real life’ examples: Czech Republic became one of 

the major regional hubs for IT/tech companies such as SAP (https://sap.jobs.cz/about-us/) or EPAM 

(https://www.czechinvest.org/en/Homepage/News/October-2016/EPAM-Systems-has-100-employees-a-year-

after-opening-offices-in-Prague); for Hungary, to name a few, General Electric opened their Global 

Operations Centre in 2014, and their new Global Digital Hub in Hungary in 2016 

(https://www.genewsroom.com/press-releases/ge-opens-global-digital-hub-hungary), BT’s customer services 

centre continues to grow 

(https://www.btplc.com/BTToday/NewsList/BTcelebrates1000themployeeinHungary/index.htm); for Poland, 

recent news suggested the move of major investment companies such as Goldman Sachs and JP Morgan from 

London to Warsaw in the wake of Brexit (https://www.ft.com/content/716d8302-d44c-11e7-8c9a-

d9c0a5c8d5c9). 
881 Micek (2015), p. 297. 
882 Micek (2015), p. 305. 
883 The immigration systems introducing harmonised conditions of entry and residence of third-country 

nationals for the purposes of highly qualified employment (based on the 2009/50/EC ‘EU Blue Card’ 

Directive) or within the framework of an intra-corporate transfer (based on the 2014/66/EU ‘EU ICT’ 

Directive) were meant to foster the mobility within the Union of highly qualified workers and key personnel 

(managers, specialists and trainee employees) in order to address labour shortages, enhance the knowledge-

based economy in Europe, and advance economic development. Both EU Blue Card and EU ICT Directives 

however, have not proven to be very effective, as shown by the limited number of permits delivered which is 

below expectations. While this may be explained by the subsistence of national schemes and the lack of 

publicity of both the EU Blue Card and the EU ICT Permit, the conditions of entry and residence laid down in 

the Directives are arguably too restrictive, and the differences in implementation across Member States too 

significant. This has also given momentum to the use of the institution of posting within the EU instead of 

utilising these alternative entry permits to supply labour. See: Bellini (2016), Farcy (2016). 

https://sap.jobs.cz/about-us/
https://www.czechinvest.org/en/Homepage/News/October-2016/EPAM-Systems-has-100-employees-a-year-after-opening-offices-in-Prague
https://www.czechinvest.org/en/Homepage/News/October-2016/EPAM-Systems-has-100-employees-a-year-after-opening-offices-in-Prague
https://www.genewsroom.com/press-releases/ge-opens-global-digital-hub-hungary
https://www.btplc.com/BTToday/NewsList/BTcelebrates1000themployeeinHungary/index.htm
https://www.ft.com/content/716d8302-d44c-11e7-8c9a-d9c0a5c8d5c9
https://www.ft.com/content/716d8302-d44c-11e7-8c9a-d9c0a5c8d5c9
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implementation of the PHARE Programme between the mid-1990s and 2006. Direct 

interference in the wage-setting mechanism is a number of countries (e.g. Hungary from the 

V4) induced effects of wage moderation spreading all over the CEE region.884 In the case of 

countries where financial help through an IMF-EU bailout had been provided, wage cuts 

and the improvement of transparency (especially with regards to taxes) were among the 

conditions for receiving assistance, to preserve or improve the competitiveness or 

attractiveness for FDI.885 Measures directed at cutting labour costs with the intent to foster 

competitiveness included: introducing flexibility in working time arrangements; reforming 

the minimum wage system; shifting to firm-level collective bargaining and wage setting; 

reducing the notification period for the termination of permanent employment contracts; 

and establishing that wages cannot not be increased as defined in collective agreements 

until the unemployment rate falls below 10 per cent.886 

The fact that the majority of ‘old’ Member States introduced labour market access 

restrictions to strictu sensu workers (but not the self-employed887) during the transition 

period888, together with the wage cuts introduced by the austerity measures applying only to 

dependent wage-earners889, traditional measures seem to have shifted the balance between 

different mobility channels: where employment was restricted by transitional measures, 

alternative paths to labour mobility, including commuting, short-term, circular or more 

permanent migration, but also various ‘functional equivalents’ of migration such as the 

posting of workers and bogus self-employment under the free movement of services 

increased.890 

It is in the above atmosphere that in 2010 the European Commission, presided by José 

Manuel Barroso, launched its strategy for a smart, sustainable and inclusive Europe891, 

revamping the European Employment Strategy in place since 1997 and raising the reform 

of the EU social and employment policy to one of the five targets to achieve by 2020 to 

successfully exit Europe from the crisis. The efforts of the Barroso Commission were later 

continued by the Juncker Commission, entering into office on 1 November 2014, with the 

adoption of the European Pillar of Social Rights in 2017, the reform of the PWD 96/71 in 

2018, and the establishment of the European Labour Authority in 2019. 

                                                           
884 Galgóczi (2017), p. 4. 
885 Galgóczi (2017), p. 16; Meszmann (2015), p. 115.  
886 Meszmann (2015), p. 119. 
887 Traser (2007), p. 65. 
888 At the time of the 2004 Eastern enlargement, Ireland, the United Kingdom and Sweden were the only three 

Member States opting to open their labour market to the new EU citizens immediately. All other EU-15 

Member States opted to introduce temporary restrictions to the free mobility of workers from acceding 

countries for a period of five years in general, and up to seven years under certain circumstances. Austria and 

Germany were allowed to maintain the restrictions to access their labour market for the full seven-years 

transition period also with regards to the free movement of services involving the posting of workers {EC 

MEMO/11/259}. See also: Fic et al. (2011). 
889 Galgóczi et al. (2009), p. 24. 
890 Galgóczi/Leschke (2015), p. 8. 
891 Europe 2020 Strategy {COM(2010) 2020 final}. 
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The proposal of the European Commission on the revision of the PWD 96/71 was finally 

put forward for voting at the Council on 21 June 2018, after the European Parliament 

adopted its position at first reading on 29 May 2018. The European Parliament having 

approved a corrigendum to that position at its plenary session of 11 to 14 June 2018, the 

outcome of voting in the European Parliament reflects the compromise agreement reached 

between the institutions. After 27 months of heated discussions, a new regulation amending 

the PWD 96/71 was adopted with qualified majority of the Member States representing 

76% of the population of the European Union892, with only 2 countries voting against 

(Hungary and Poland), and 4 abstaining from vote (Croatia, Latvia, Lithuania and the 

UK).893  

Hungary and Poland expressed their objections to the European Commission’s proposal 

already during the plenary session, reiterating that the proposed amendment of the PWD 

96/71 will restrict the freedom to provide services in an unjustified and disproportionate 

manner, being likely be used as a tool for protectionist measures that will render the legal 

institution of posting itself meaningless. These two countries believe that the PWD 96/71 

already created a delicate balance between the protection of workers and the freedom to 

provide services, and regret that the modification of that Directive was proposed before the 

effects of the application of its Enforcement Directive could be seen. Besides, Hungary and 

Poland are concerned about the increased administrative burden created by the short, 2-year 

long transposition period, as well as the application of the posting rules to the road 

transport sector while the separate proposal on laying down special posting rules in the road 

transport sector (lex specialis) are still under negotiation.894 

Croatia, Latvia and Lithuania supported the aim to improve the situation of posted 

workers. However, despite some improvements that have been included in the proposed 

revision of the PWD 96/71, they consider that the text has not reached the right balance 

between the protection of workers and the freedom to provide services. The three countries 

have already expressed concerns at the meeting of the Council (Employment, Social Policy, 

Health and Consumer Affairs), held in Luxembourg on 23 October 2017, on the definition 

of remuneration, the impact on competitiveness as well as potential adverse consequences 

of this proposal; they maintained their opinion that the compromise text with the European 

Parliament contains several provisions which exceed the scope of the Directive and cause 

legal uncertainty and consequently might lead to a restriction of freedom to provide cross-

border services within the European Union. Besides, Croatia, Latvia and Lithuania are of 

the opinion that the transposition period of 2 years without a proper transitional period fails 

                                                           
892 When acting on a proposal from the European Commission, qualified majority is reached if at least 55% of 

members vote in favour (16 Member States) accounting for at least 65% of the population of the European 

Union. 
893 Voting results published by the Council of the European Union, 2016/0070 (COD). 
894 Note of the General Secretariat of the Council to the Permanent Representatives Committee/Council 

(9383/18 ADD 1), p. 5. 
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to acknowledge the practical implications of adaptation to a substantially new set of rules, 

especially for SMEs.895 

The United Kingdom abstained from voting, mainly due to the disagreement with how the 

revision of the PWD 96/71 would apply to the road transport sector. For the same reason, 

the United Kingdom already abstained on the General Approach in October 2017896, and 

maintained their position that – although they recognised the progress made, some areas 

where the text is now more legally ambiguous in terms of its legal effect.897 

Although they ultimately voted in favour of the adoption of the new PWD 2018/957, the 

Czech Republic, Slovakia and Portugal also expressed their concerns with regards to the 

short transposition period, especially given that the EPSCO Council, in its General 

Approach reached in October 2017 recognised that sufficient time was necessary for 

adaptation of companies (especially SMEs) to the new rules for posted workers 

(particularly to the newly introduced concept of remuneration) and agreed on 4 years of 

deferred applicability of the new PWD 2018/957. This was also accepted by the European 

Commission, but was ultimately amended to 2 years.898 

The new PWD 2018/957 was finally signed by the President of European Parliament, 

Antonio Tajani, and by Lilyana Pavlova, Minister for the Bulgarian Presidency of the 

Council on 28 June 2018, and entered into force on 29 July 2018, with an obligation for the 

Member States to transpose the new dispositions into their national law by 30 July 2020899. 

However, the road to its adoption was paved with further obstacles, including the activation 

of the second ‘yellow card’ procedure in the history of the regulation of posting of workers. 

1.2. The Early Warning System (‘yellow card’) procedure 

Since its first introduction, the European Commission’s proposal sparked controversy 

among the Member States and the social partners. The stakeholders supporting the adoption 

of a new directive on postings argued that the new regulation is required to guarantee the 

continuity of free movement of workers in an environment that changed significantly in the 

past twenty years; on the other hand, the revision of the rules applicable to postings should 

also protect the dignity of posted workers, often subject to abuse by companies who do not 

provide fair employment conditions or guarantee their protection from physical (i.e. by 

following health and safety requirements or by providing appropriate lodgement during 

                                                           
895 Note of the General Secretariat of the Council to the Permanent Representatives Committee/Council 

(9383/18 ADD 1), p. 3. 
896 http://europeanmemoranda.cabinetoffice.gov.uk/files/2018/01/211217_-

_Letter_Margot_James_to_Sir_William_Cash_MP_-_Revisions_to_the_P._._._(1)_.pdf 
897 https://publications.parliament.uk/pa/cm201719/cmselect/cmeuleg/301-xxix/30104.htm 
898 Note of the General Secretariat of the Council to the Permanent Representatives Committee/Council 

(9383/18 ADD 1), p. 4. 
899 The first Member States to implement the new requirements were: the Czech Republic, France and 

Slovakia. 

http://europeanmemoranda.cabinetoffice.gov.uk/files/2018/01/211217_-_Letter_Margot_James_to_Sir_William_Cash_MP_-_Revisions_to_the_P._._._(1)_.pdf
http://europeanmemoranda.cabinetoffice.gov.uk/files/2018/01/211217_-_Letter_Margot_James_to_Sir_William_Cash_MP_-_Revisions_to_the_P._._._(1)_.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmeuleg/301-xxix/30104.htm
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postings) or legal perspective (e.g. by deducting posting-related expenses from their 

wages).  

11 Member States – representing 14 parliamentary chambers – went even further, 

considering that the European Commission’s proposal is to be in breach of the principle of 

subsidiarity, and activated the ‘yellow card’ procedure for the control of the respect of the 

principle of subsidiarity by national parliaments for the third time since its introduction in 

2009.900 

Several concerns were raised against the adoption of a new Directive regulating the posting 

of workers. The Member States triggering a ‘yellow card’ procedure – only four years after 

the Early Warning System was activated against the Monti II Regulation – argued that the 

single market is characterized by huge economic differences, therefore the introduction of 

the principle of ‘equal pay for equal work’ would only benefit to the wealthy multinational 

companies headquartered in ‘high wage’ Member States. In their view, increasing the wage 

of workers posted from a ‘low wage’ Member State to the remuneration applicable to the 

local workers would create significant costs to the posting undertakings based in the CEE 

region, ultimately causing the dissolution of the competitors and loss of employment 

opportunities. The adoption of a new Directive would therefore – on the long term – limit 

the freedom to provide services on the single market, and it would drive the Member States 

to close their labour markets to foreign businesses901; such a limitation of market 

competition within the EU would also endanger the global competitiveness of European 

undertakings in general902.  

The other main objection against the European Commission’s proposal highlighted the 

issue of wage setting as the core of the national parliaments’ reasoning.903 The European 

Commission’s proposal, as discussed above, led to the belief that remuneration setting 

would no longer be a national competence, shunning the principle of subsidiarity. 

a) The Member States’ concerns against the European Commission’s revised PWD 

Proposal 

In 2014, when entering into office, the new European Commission had made a clear 

commitment to respect the principles of subsidiarity, proportionality and better regulation, 

and to taking into account national parliaments’ views: President Jean-Claude Juncker 

promised to forge a ‘new partnership’ with national parliaments904. Nevertheless, the 

                                                           
900 Fromage/Kreilinger (2017), p. 126. 
901 Opinion of Renate Weber (MEP, Romania, ALDE); The problem with posted workers: Free movement or 

free labour?, France 24 English, 23 January 2017 (https://youtu.be/yORDRoJo_SU). 
902 Vaccarino/Darvas (2016).  
903 Richard (2016), p. 4. 
904 Jean-Claude Juncker, Mission Letter to First Vice-President Frans Timmermans (European Commission, 1 

November 2014, 

https://ec.europa.eu/commission/commissioners/sites/cwt/files/commissioner_mission_letters/timmermans_en

.pdf . 

https://youtu.be/yORDRoJo_SU
https://ec.europa.eu/commission/commissioners/sites/cwt/files/commissioner_mission_letters/timmermans_en.pdf
https://ec.europa.eu/commission/commissioners/sites/cwt/files/commissioner_mission_letters/timmermans_en.pdf
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constellation that triggered the third ‘yellow card’ procedure highlighted an East-West 

divide: ten out of the 11 Member States whose parliamentary chambers issued reasoned 

opinions are located in Central and Eastern Europe (with the only exception of 

Denmark).905 

It is unsurprising that such controversies arise in relation to the European Commission’s 

proposal, as the text of the PWD 96/71 finally adopted in 1996 after five years of hard 

intergovernmental negotiations constituted an ‘umbrella regulation’ which would safeguard 

national autonomy, but would not put an end to regime competition in the Single European 

Market.906  

In the preparation phase the European Commission had conducted consultations abiding by 

its obligation contained in Article 10(3) TEU as well as in Article 2 Protocol No. 2. In this 

framework, 16 Member States expressed their views in the form of two letters: the first one 

sent on 18 June 2015 by Austria, Belgium, France, Germany, Luxembourg, the Netherlands 

and Sweden and the second one on 31 August 2015 submitted by Bulgaria, Czech 

Republic, Estonia, Hungary, Lithuania, Latvia, Poland, Slovakia and Romania907. Whereas 

the first letter was supportive of the modernisation of the PWD 96/71, the second letter 

considered that ‘a review of the 1996 Directive [was] premature and should be postponed 

after the deadline for the transposition of the Enforcement Directive ha[d] elapsed and its 

effects carefully evaluated and assessed’.  

Within the time limit laid down in Article 6 of Protocol No 2, 14 chambers of 11 Member 

States issued reasoned opinions, thus triggering the procedure laid down in Article 7(2) of 

Protocol No 2.908 In addition, six national Parliaments (the Spanish Cortes Generales, the 

                                                           
905 Fromage/Kreilinger (2017), p. 133. 
906 Fromage/Kreilinger (2017), p. 136. 
907 ‘High wage’ Member States requested the amendment of the PWD 96/71 in order to guarantee the posted 

workers’ (and the labour markets’) protection based on the principle of ‘equal wage for equal work’  (the 

letter to  Commissioner Thyssen is available from here: 

https://www.rijksoverheid.nl/binaries/rijksoverheid/documenten/brieven/2015/06/19/brief-aan-europees-

commissaris-thyssen-over-de-detacheringsrichtlijn/2015-06-18-consolidated-version-letter-to-thyssen.pdf) 

The representatives of the ‘low wage’ Member States, on the other hand, argued that the PWD 96/71 already 

contains the appropriate measures to guarantee the social rights of posted workers; consequently, the eventual 

market distortions are not caused by the insufficiencies of the Directive but by the lack of consistent 

implementation/enforcement. The revision of the Enforcement Directive however was still premature at the 

time of the Proposal for a the revision of the PWD 96/71 as no adequate data is available on its 

implementation (the letter to Commissioner Thyssen is available from here: 

http://arbetsratt.juridicum.su.se/euarb/15-

03/nio_medlemsstater_utstationeriongsdirektivet_augusti_2015.pdf).  
908 The chambers are the following (number of votes in brackets): Romanian Chamber of Deputies (1), 

Romanian Senate (1), Czech Chamber of Deputies (1), Czech Senate (1), Polish Sejm (1), Polish Senate (1), 

Seimas of the Republic of Lithuania (2), Danish Parliament (2), Croatian Parliament (2), Latvian Saeima (2) 

Bulgarian National Assembly (2), Hungarian National Assembly (2), Estonian Parliament (2) and the 

National Council of the Slovak Republic (2). These reasoned opinions represent 22 votes. Source: 

Communication from the Commission on the proposal for a Directive amending the PWD 96/71, with regard 

to the principle of subsidiarity, in accordance with Protocol No 2, Brussels, 27 July 2016, COM(2016) 505 

final, p. 3. 

https://www.rijksoverheid.nl/binaries/rijksoverheid/documenten/brieven/2015/06/19/brief-aan-europees-commissaris-thyssen-over-de-detacheringsrichtlijn/2015-06-18-consolidated-version-letter-to-thyssen.pdf
https://www.rijksoverheid.nl/binaries/rijksoverheid/documenten/brieven/2015/06/19/brief-aan-europees-commissaris-thyssen-over-de-detacheringsrichtlijn/2015-06-18-consolidated-version-letter-to-thyssen.pdf
http://arbetsratt.juridicum.su.se/euarb/15-03/nio_medlemsstater_utstationeriongsdirektivet_augusti_2015.pdf
http://arbetsratt.juridicum.su.se/euarb/15-03/nio_medlemsstater_utstationeriongsdirektivet_augusti_2015.pdf
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Italian Camera dei Deputati, the Portuguese Assembleia da República, the House of 

Commons of the United Kingdom, the French Sénat and the Italian Senato della 

Repubblica) sent opinions in the framework of the Political Dialogue mainly considering 

the proposal as compatible with the principle of subsidiarity. 909 Except for Croatia and 

Denmark, the signatories of this letter are the same Member States whose parliaments 

adopted reasoned opinions.910  

The below table – based on the Member States’ reasoned opinions and the European 

Commission’s communication published in response of such opinions911 – outlines the main 

arguments and reasoning put forward as part of the ‘yellow card’ procedure.  

 

Member States’ 

argument 

Member States 

supporting the 

argument 

Member States’ reasoning 

Existing rules are 

sufficient and 

adequate 

 Bulgaria 

 Czech Republic 

Estonia 

 Hungary 

 Lithuania 

 Latvia 

 Romania 

 Slovakia 

 The rules currently in place are adequate at 

least whenever the PWD 96/71 gives Member 

States the possibility to go beyond the general 

rules; 

 The alignment of wages across Member States 

should come as a consequence of further 

economic development and not from the EU’s 

legislative action. 

Adequate level of 

action 

 Bulgaria 

 Croatia 

 Czech Republic 

Estonia 

 Hungary 

 Latvia 

 Lithuania 

 Poland 

 Romania 

 Slovakia  

Action could be better achieved at Member State 

level or the European Commission has not 

sufficiently proved that the action should be 

achieved at EU level, especially:  

 the extension of applicability of generally 

binding collective agreements outside the 

construction sector (BG, CZ);  

 the rules on subcontracting chains and on 

temporary agency workers (PL); 

 introducing the concept of ‘remuneration’ 

instead of the current concept of ‘minimum 

rates of pay’ (HU). 

   

                                                           
909 Fromage/Kreilinger (2017), p. 147. Reasoned opinions and contributions available on the Platform for 

interparliamentary information exchange (IPEX): 

<https://ec.europa.eu/dgs/secretariat_general/relations/relations_other/npo/index_en.htm>. 
910 For a detailed account of the interparliamentary coordination for the ‘yellow card’ see: Fromage/Kreilinger 

(2017), p. 145-146. 
911 The Member States’ reasoned opinions and the Commission’s Communication are available from Eur-Lex: 

https://eur-lex.europa.eu/legal-content/EN/HIS/?uri=uriserv:OJ.L_.2018.173.01.0016.01.ENG 

https://ec.europa.eu/dgs/secretariat_general/relations/relations_other/npo/index_en.htm
https://eur-lex.europa.eu/legal-content/EN/HIS/?uri=uriserv:OJ.L_.2018.173.01.0016.01.ENG
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Lack of express 

recognition of 

Member States' 

competences 

 Denmark  Lack of explicit reference to the competence of 

Member States as far as the definitions of pay 

and terms and conditions of employment are 

concerned. 

 Doubts on the competence of the Member 

States to determine the terms and conditions 

that apply to temporary agency workers. 

Lack of justification  Bulgaria 

 Czech Republic 

Croatia 

 Hungary 

 Latvia 

 Poland 

 Romania 

 Slovakia 

Justification with regards to the principles of 

subsidiarity and proportionality is too succinct. 

Table 3: Author’s own assessment. 

The subsidiarity arguments raised in the reasoned opinions of national Parliaments are the 

following912:  

 the existing posting rules are sufficient and adequate; 

 the European Union is not the adequate level of the action; 

 the proposal fails to recognise explicitly Member States' competences on 

remuneration and conditions of employment; 

 the justification contained in the European Commission’s proposal with regard to 

the subsidiarity principle is too succinct. 

Another argument raised by multiple national Parliaments – but not considered by the 

European Commission in its Communication – related to the fact that the proposal 

intervenes prematurely (see the reasoned opinions lodged by Croatia, Czech Republic, 

Estonia, Hungary, Latvia, Lithuania, Poland, Romania and Slovakia). The deadline for the 

transposition of the Enforcement Directive only expired on 18 June 2016, i.e. a few months 

after the proposal for a revision of the PWD 96/71 had been presented. It is true that the 

European Commission explicitly declared both norms to be complementary and as not 

addressing the same issues; however, as highlighted by the Estonian Parliament, the PWD 

96/71 and the Enforcement Directive form a unity, complementing and strengthening one 

another; as a consequence, in a situation where no proper impact analysis has been 

conducted on the Enforcement Directive, no new obligation should be enforced913.  

                                                           
912 COM(2016) 505 final, p. 5. 
913 Resolution of the Riigikogu, 10 May, 2016, p. 2. 
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This raises the question as to why the European Commission decided to make this proposal 

at this point in time. According to Fromage and Kreilinger, three possible reasons can be 

formulated914: 

1. the date of the Brexit referendum (23 June 2016) was approaching and the question 

of migrant EU workers had played a very important role in the debates about the 

UK's EU membership; 

2. the Juncker Commission had made a commitment to create a more social Europe 

(which they wanted to honour before the new European elections taking place in 

May 2019); 

3. as the number of posted workers has continued to grow sharply, it is likely that the 

European Commission did not want to wait much longer to launch the debate on a 

revision, especially given the fact that the adoption of the PWD 96/71 had taken six 

years in the 1990s.  

The national Parliaments that submitted reasoned opinions on the revision of the PWD 

96/71 also reflected to the European Commission’s statement that need of revision of the 

current regulation on postings is supported by the significant disparities in the remuneration 

of posted and local workers, ultimately leading to ‘social dumping’ and the distortion of 

market competition: 

 The Czech Senate, for example, does not consider – unlike the European 

Commission – ‘the lower wage level or some Member States to be an unfair 

competitive advantage because it is related to the different living conditions in the 

Member States; these differences can only be eliminated by gradual economic 

convergence, to which, however [the Commission’s] proposal for a Directive does 

not contribute’915.  

 Similarly, the Bulgarian National Assembly noted that the objective of equal 

payment for performing the same work at the same place cannot be achieved in an 

administrative way, but should be based on economic logic; the removal of the 

existing competitive advantage of certain service providers will lead to restrictions 

to the access to the single market for businesses from the less developed economies 

within the European Union.916  

 The Sejm of the Republic of Poland also stressed that ‘the principle, currently in 

force in European Union law, of applying the minimum wage of the Member State 

to which the worker is posted, ensures appropriate protection of workers, while at 

the same time taking into account natural differences in the level of economic 

development between the Member States, which translate into differences in wages. 

For this reason the Sejm considers that further alignment of wage levels in the 

                                                           
914 Fromage/Kreilinger (2017), pp. 148-149. 
915 416th Resolution of the Senate of the Parliament of the Czech Republic, 27 April 2016, point I/2. 
916 Reasoned opinion of the National Assembly of the Republic of Bulgaria, 20 April 2016, point 5.  
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Member States should come as a consequence of further economic development of 

individual Member States, and not from the European Union’s legislative action’.917  

 According to the Hungarian Parliament, the European Commission’s Proposal – 

adopted in violation of the principles of necessity and proportionality and contrary 

to the PWD 96/71 – would entail a level of intervention in the freedom to provide 

services, as well as the artificial distortion of the current competitive conditions that 

cannot be justified by the equalisation of labour costs.918 

 The National Council of the Slovak Republic highlighted that the posting of workers 

in only one way of indulging in the wage disparities between Member States. Other 

ways include the import of goods from countries with lower wages and production 

transfer into these countries. The so-called ‘social dumping’ will be happening until 

the wage differences between Member States remain high. The convergence of 

wage levels however can be achieved only through economic development and not 

just with legal instruments919.  

What these opinions appear to be doing is expressing criticism on the content of the PWD 

Proposal and its aim instead of assessing the respect of the principle of subsidiarity.920  

b) The social partners’ concerns regarding the European Commission’s revised PWD 

proposal 

The reception of the European Commission’s proposal to amend the PWD 96/71 was not 

unanimously positive by the social partners either. Although the European Trade Union 

Confederation (ETUC) and the European Centre of Employers and Enterprises providing 

Public services (CEEP) predominantly supported the revision of the current regulation921, 

they also expressed their dissatisfaction with the European Commission’s proposal, 

complaining against the refusal of the European Commission to consult with the social 

partners in the run up to the adoption process, despite the fact that the proposal directly 

affects both companies and workers.922  

On the other hand, BusinessEurope – the main employers’ representative body – was 

openly opposed to a revision of the PWD 96/71 (but accepted the need for clarification of 

certain aspects related to enforcement): they considered that the European Commission did 

not carry out public consultation before publishing the proposal, which means that the 

principles of better regulation were not fulfilled. BusinessEurope also regretted that the 

                                                           
917 Annex to the Resolution of the Sejm of the Republic of Poland, 13 April 2016, p. 3. 
918 Letter of the Vice President of the Hungarian Parliament, Mr János Latorcai, to the President of the 

Council, Mr Mark Rutte, accompanying the reasoned opinions approved by the Hungarian Parliament, 16 

May 2016. 
919 9th Resolution of the European Affairs Committee of the National Council of the Slovak Republic, 10 

May 2016, p. 3. 
920 Fromage/Kreilinger (2017), pp. 149. 
921 See: https://www.etuc.org/en/pressrelease/no-yellow-card-posted-workers; https://www.ceep.eu/ceep-

addresses-major-eu-social-issues-at-informal-epsco/ 
922 https://www.etuc.org/en/document/revision-posting-workers-directive-joint-letter-president-juncker 

https://www.etuc.org/en/pressrelease/no-yellow-card-posted-workers
https://www.ceep.eu/ceep-addresses-major-eu-social-issues-at-informal-epsco/
https://www.ceep.eu/ceep-addresses-major-eu-social-issues-at-informal-epsco/
https://www.etuc.org/en/document/revision-posting-workers-directive-joint-letter-president-juncker
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European Commission decided not to publish all the elements of the Labour Mobility 

Package at the same time, as well as complained against the lack of coherence of the 

proposal for a revision of the PWD 96/71 with the initiatives aimed at deepening of the 

single market for services.923 

The European Commission’s proposal was opinioned by both the European Economic and 

Social Committee (EESC)924, and the European Committee of the Regions (CoR)925, in line 

with the co-decision legislative procedure. Both Committees supported in principle the 

European Commission’s proposed recast of the PWD 96/71, the principle of equal pay for 

equal work in the same place being the cornerstone of the pillar of social rights in Europe. 

Both the EESC and the CoR welcomed the revision of the concepts of temporariness and 

‘minimum rates of pay’.926 

On the other hand, both the EESC and the CoR agree with the stance of some of the 

Member States that the European Commission’s proposal was published before the 

deadline for transposing the 2014 Enforcement Directive and before any assessment of its 

implementation could be carried out; as the revised PWD 96/71 and the Enforcement 

Directive are to a great extent mutually reinforcing legal instruments the full assessment of 

the Member States’ implementation of the Enforcement Directive is essential to understand 

the impact and consequences upon the posting of workers.927  

1.3. The reception of the new PWD 2018/957 – Cases C-620/18 and C-626/20 

Despite the objective of the PWD 96/74 being the protection of the freedom of 

establishment and provision of services, as well as the fight against social dumping, prior to 

the introduction of the Enforcement Directive the foreign service providers had to comply 

with only a bare minimum regulation to meet, and practically become exempt from the 

labour law provisions of the host Member State.928 As reviewed in the previous Chapters, 

the case law of the CJEU – especially cases Laval un Partneri (C-341/05) and Commission 

v Luxemburg (C-319/06) – demonstrates that the PWD 96/71 was constructed primarily to 

protect the EU economic freedoms rather than as a measure to protect posted workers’ 

rights. At first sight these provisions are beneficial to countries, such as Hungary, that post 

their workers to countries that have weaker labour protection, therefore gaining a 

comparative advantage by employing ‘cheaper’ workforce. As Hungler highlights, this 

                                                           
923 BusinessEurope (2016), p. 3. 
924 Opinion of the European Economic and Social Committee on the ‘Proposal for a Directive of the European 

Parliament and of the Council amending Directive 96/71/EC of the European Parliament and of the Council 

concerning the posting of workers in the framework of the provision of services’ {COM(2016) 128 final} — 

2016/0070 (COD)) OJ C 75, 10.3.2017, pp. 81–96. 
925 Opinion of the European Committee of the Regions — The Revision of the Posting of Workers Directive, 

OJ C 185, 9.6.2017, pp. 75–81. 
926 CoR Policy Recommendation, paras. 9 and 11. 
927 EESC Opinion, paras. 4.1 and 4.2; CoR Policy Recommendation, para. 24. 
928 Hungler (2016). 
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advantage, however, is significantly smaller than claimed, as – also based on the freedom 

of establishment – there are no restrictions imposed on undertakings from ‘high wage’ 

Member States to establish subsidiaries or branch offices in a ‘low wage’ Member State 

and then post the workers hired here back to their main country of establishment to provide 

services.929 

The fairness of the principle of ‘equal pay for equal work’ was also questioned, as the 

increase of operational costs through the increase of the salary of posted workers will 

impact a large number of companies, especially SMEs, that are based in the CEE region 

and specialised in participating to transnational tenders and projects, given their 

comparative advantage. The new burden created by the PWD 2018/957 in terms of meeting 

minimum salary levels in both home and host country, in extreme situation, may even lead 

to the loss of jobs in the region. The question whether equal pay should be granted to 

posted workers and locally hired employees, and whether the introduction of the ‘equal pay 

for equal work’ principle will decrease the attractiveness and flexibility of postings has 

been long debated by scholars and politicians alike. Analogy can be drawn with similar 

arguments related to the right to equal pay of temporary agency workers. Kártyás 

summarises the arguments pro and against equivalence as follows: those in favour of the 

extension of equal pay to temporary agency workers and posted workers argue that any 

personnel employed in such precarious circumstances must see an improvement in their 

working conditions, especially in terms of their remuneration. On the other hand, the 

scholars and stakeholders against the introduction of the principle of equivalence also base 

their argument on social reasons, but highlighting that the flexibility provided by temporary 

agency work (and by analogy, the posting of workers) provide job opportunities to those 

who were not able to secure a ‘traditional’ employment in the labour market; by removing 

this flexibility and comparative advantage, the placement agencies and companies 

specialised on postings will cease to operate, and these workers will not be employed at 

all.930  

The CEE countries in general, and especially Poland, are among the major sending 

countries in terms of postings. Poland, with its approx. 514,000 workers posted per year931 

is on top of the statistics, mainly directing their workers to the German (50.3%), French 

(11.9%) and Belgian (10.3%) markets932. Hungary occupies the 12th place at EU level in 

terms of postings, with approx. 65,000 workers posted each year. More than half of the 

Hungarian posted workers (56.8%) is employed in Germany, while almost one in five in 

Austria (19.3%). In Hungary, the majority of posted workers is employed in the 

                                                           
929 Hungler (2016). 
930 Kártyás (2013), p. 29. 
931 Source: European Commission (2016)/European Parliament infographic 

(http://www.europarl.europa.eu/infographic/posted-workers/index_en.html#overview). 
932 Interesting to note that according to the latest statistics, the United Kingdom only receives 2.1% of the 

workers posted from Poland. The significant influx of Polish workers into the UK is therefore based on the 

freedom of movement, and not on the provision of services. 

http://www.europarl.europa.eu/infographic/posted-workers/index_en.html#overview
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construction sector (54%) while Poland mainly posts workers within the framework of 

other services (50.9%), while maintaining a strong presence in the construction sector as 

well (35.9%).933 The reform of the posting regulation and the introduction of the new PWD 

2018/957 will therefore impact a significant part of the active workforce in both countries.  

As reviewed above, both Hungary and Poland raised concerns regarding the compliance of 

the new PWD 2018/957 with the principle of subsidiarity already during the preparatory 

phase of the legislation, not being satisfied with the particularly brief justification provided 

by the European Commission during the ‘yellow card’ procedure, (‘An amendment to an 

existing Directive can only be achieved by adopting a new Directive’934).  

According to scholars, this lack of justification was sufficient for national parliaments to 

take the matter before the CJEU.935 On 2 and 3 October 2018 respectively, within the two-

months deadline provided to lodge an application for annulment, the Hungarian and Polish 

Governments brought their action to the CJEU, requesting the Court to annul the new PWD 

2018/957.  

Specifically, the action brought to the court by the Hungarian and Polish Governments seek 

the annulment the provisions of Article 1(2)(a), Article 1(2)(b) and Article 3(3) of the new 

PWD 2018/957, amending the dispositions contained in Article 3 of the PWD 96/71, 

related to the ‘hard core’ employment rights, and introducing the new definition of 

‘remuneration’ and eligible expenditures, as well as the limitations of the duration of the 

posting to 12/18 months.  

Interestingly, while the main claim of the Hungarian Government is to annul the new PWD 

2018/957 in its entirety, and only alternatively, to annul the aforementioned specific 

dispositions, the Polish Government requested the CJEU to consider the annulment of the 

contested provisions first, and to annul the Directive in its entirety only if the CJEU 

considers that the contested provisions of the new PWD 2018/957 cannot be separated from 

the rest of that directive without altering its substance.936  

Hungary, as well as the Republic of Poland raised the following pleas in law against the 

contested provisions of the new PWD 2018/957: 

a) Hungary’s claims 

In the first place, the Hungarian Government claims937 in its application that the contested 

Directive was not adopted on the appropriate legal basis, in that, taking into account its 

                                                           
933 The statistics were taken from Hungary’s and Poland’s country sheet published by the European 

Commission (2018). 
934 European Commission, Explanatory Memorandum to the Proposal for a revision of the PWD, point 2.2. 
935 See: Fromage/Kreilinger (2017), pp. 141-142; Jančić (2017), p. 304.  
936 Action brought on 3 October 2018 — Republic of Poland v European Parliament and Council of the 

European Union (Case C-626/18). 
937 Action brought on 2 October 2018 — Hungary v European Parliament and Council of the European Union 

(Case C-620/18). 
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purpose and its content, that Directive ― departing from the legislative authorisation that is 

laid down in respect of the freedom to provide services in Article 53(1) TFEU and 

Article 62 TFEU, which are referred to in the Directive as the legal basis ― applies only, or 

at least principally, to the protection of workers, meaning that the EU legislature should, for 

the purpose of adopting the Directive, have taken Article 153 TFEU as the legal basis or, at 

least, as the principal legal basis (first plea in law). 

In the second place, according to the Hungarian Government, the contested Directive 

infringes Article 153(5) TFEU, which excludes the EU’s legislative power in relation to the 

regulation of pay in the context of employment relationship, as the EU legislature, in 

establishing that the remuneration of workers must be in accordance with the legislation in 

force in the Member State of posting, has adopted a rule which relates, in essence, to the 

remuneration of the employment relationship. The EU legislature selected the legal bases 

referred to in the contested Directive because it saw that, in the absence of EU competence, 

that was the only way to regulate the issue of remuneration, which is one of the essential 

elements of that Directive, and it thereby acted ultra vires (second plea in law). 

In the third place, the Hungarian Government considers that the new PWD 2018/957 

infringes Article 56 TFEU, which enshrines the freedom to provide services, since the 

obligations and restrictions imposed by that Directive on undertakings established in a 

Member State which post workers to another Member State in the framework of the 

provision of services are discriminatory, unnecessary and disproportionate with regard to 

the objective they seek to achieve. In addition, the provisions in the contested Directive 

concerning transport infringe Article 58(1) TFEU (third plea in law). 

In the fourth place, the Hungarian Government considers that the new PWD 2018/957 is 

contrary to Article 56 TFEU, which enshrines the freedom to provide services, in that the 

Directive excludes from its scope the effective exercise of that freedom inasmuch as it 

refers to the right to strike and other actions covered by specific industrial relations systems 

in the Member States and also in so far as it concerns the exercise of the right to negotiate, 

conclude and enforce collective agreements and to take collective action (fourth plea in 

law). 

In the fifth place, the new PWD 2018/957 infringes the Rome I Regulation on the law 

applicable to contractual obligations938, and the principles of legal certainty and legislative 

clarity, in that it alters the application of Regulation No 593/2008 without amending the 

wording of that legislation, thus creating considerable legal uncertainty as to the correct 

application of the regulation. In addition, the contested Directive infringes the principles of 

legislative clarity and, consequently, of legal certainty because there is no definition of the 

concept of remuneration in the contested Directive and because of uncertainties as to the 

interpretation of that concept (fifth plea in law). 

                                                           
938 Regulation (EC) No 593/2008, OJ 2008 L 177, p. 6. 
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b) Poland’s claims  

In their application939, the Government of Poland alleges that the new PWD 2018/957 

introduces restrictions on freedom to provide services within the European Union in so far 

as concerns nationals of Member States who are established in a Member State other than 

that of the person for whom the services are intended, prohibited on the basis of Article 56 

TFEU, by: 

(a)    requiring Member States to ensure remuneration of posted workers, including 

overtime rates, established in accordance with the law or practice of the Member State of 

the posting (Article 1(2a) of the new PWD 2018/957), 

(b)    requiring Member States to guarantee posted workers in principle all the applicable 

terms and conditions established in accordance with the law or practice of the Member 

State of the posting, when the effective duration of one worker’s posting or the cumulative 

duration of the posting periods of workers which take place for the performance of the 

same task exceeds 12 months, and — if the service provider provides a reasoned 

justification — 18 months (Article 1(2b) of the new PWD 2018/957), 

The Government of Poland also introduced a plea in law alleging infringement of 

Article 53(1) and Article 62 TFEU, by the adoption, on the basis of those provisions, of 

measures which are not intended to facilitate the exercise of non-salaried activities 

(facilitation of the provision of cross-border services) but which are contrary to that 

objective. 

A third plea in law alleges the infringement of Article 53(1) and Article 62 TFEU, read in 

conjunction with Article 58(1) TFEU, on the ground that the contested directive is 

applicable to the road transport sector (Article 3(3) of the new PWD 2018/957). 

The Republic of Poland claims, in particular, that the principal objective of the contested 

provisions on the remuneration of posted workers is to restrict the freedom to provide 

services by increasing the burden on service providers, with a view to eliminating their 

competitive advantage resulting from lower pay rates applicable in their country of 

establishment. The amendments introduced lead to discrimination against cross-border 

service providers. Those amendments are not justified by overriding reasons in the public 

interest, in particular considerations concerning the social protection of workers and fair 

competition. They also constitute an infringement of the requirement of proportionality. 

Both Member States reiterated their views – already expressed during the ‘yellow card’ 

procedure – that the amendments introduced by the new regulation breach the principles of 

necessity, proportionality and anti-discrimination. Additionally, the Hungarian Government 

also expressed that – given the extent of the intervention into the components of the 

remuneration due to posted workers during their assignment – the Revised Posted Worker 

                                                           
939 Action brought on 3 October 2018 — Republic of Poland v European Parliament and Council of the 

European Union (Case C-626/18). 
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Directive should have been based on Article 153 TFEU, laying down the foundations of the 

EU’s social and employment policy and the European Pillar of Social Rights. On the other 

hand, Article 153(5) TFEU explicitly excludes the application of this article to ‘pay, the 

right of association, the right to strike or the right to impose lock-outs’, which makes the 

new PWD 2018/957 in conflict with the primary EU law. 

According to the two Member States, the reform ‘does not serve the protection of posted 

workers but in fact is a tool for protectionism, aiming at excluding the employees of 

companies established in another Member State from the local labour market’940. The 

outcome of the proceedings in front of the CJEU will bear a key importance, as the 

limitation of any of the EU’s economic freedoms would disrupt the unity of the single 

market, with forms the basis of the European integration as a whole. 

c) The Advocate General’s Opinion 

On 28 May 2020, Advocate General Sánchez-Bordona issued his Opinions in cases C-

620/18 and C-626/18 ahead of the Court’s decision.  

In his Opinions, Advocate General Manuel Campos Sánchez-Bordona acknowledged that 

the challenges in regulating the transnational posting of workers derive from the fact that 

the European Union does not have competence to harmonise the conditions of employment 

at EU level. This competence is exercised by the Member States, which leads to significant 

differences in term of employment conditions and remuneration.941 Beyond the labour law 

provisions of the home and host countries as well as the acquis communautaire related to 

the principle of the free provision of services, the posting of workers is regulated by the 

international private law on contracts applicable in the EU, the EU and national social 

security regulation, as well as by the relevant fiscal normative. The multiple layers of 

competence increases the complexity of the regulation of postings.942 

First, the Advocate General considers that the new PWD 2018/957 was adopted using an 

appropriate legal basis. In that context, the he emphasises that, like the PWD 96/71, the 

new PWD 2018/957 pursues the twofold objective of, on the one hand, guaranteeing that 

undertakings are able to carry out the transnational provision of services by moving 

workers from their State of establishment and, on the other hand, of protecting the rights of 

posted workers and preventing unfair competition between undertakings, derived from the 

different levels of protection in the Member States.943 The Advocate General acknowledges 

                                                           
940 Press Release of the Hungarian Government in relation to the action brought on 2 October 2018 to the 

CJEU; 4 October 2018 (https://www.kormany.hu/hu/miniszterelnokseg/europai-unios-ugyekert-felelos-

allamtitkar/hirek/a-magyar-kormany-az-europai-unio-birosagan-tamadta-meg-a-kikuldetesi-iranyelv-

modositasat). 
941 Opinion of AG Campos Sánchez-Bordona delivered in the Hungary and Poland v Parliament and Council 

cases, C-620/18 and C-626/18, ECLI:EU:C:2020:392, para. 18. (The English translation of the Opinions is 

based on the Press Release No. 63/20 of the CJEU, published on 28 May 2020). 
942 Opinion of AG Campos Sánchez-Bordona, para. 19. 
943 Opinion of AG Campos Sánchez-Bordona, para. 61. 

https://www.kormany.hu/hu/miniszterelnokseg/europai-unios-ugyekert-felelos-allamtitkar/hirek/a-magyar-kormany-az-europai-unio-birosagan-tamadta-meg-a-kikuldetesi-iranyelv-modositasat
https://www.kormany.hu/hu/miniszterelnokseg/europai-unios-ugyekert-felelos-allamtitkar/hirek/a-magyar-kormany-az-europai-unio-birosagan-tamadta-meg-a-kikuldetesi-iranyelv-modositasat
https://www.kormany.hu/hu/miniszterelnokseg/europai-unios-ugyekert-felelos-allamtitkar/hirek/a-magyar-kormany-az-europai-unio-birosagan-tamadta-meg-a-kikuldetesi-iranyelv-modositasat
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that most of the provisions of the new PWD 2018/957 relate in particular to the protection 

of posted workers, which is due to the fact that the EU legislature considered that it was 

essential to amend PWD 96/71 in that sense in the light of the development of the EU 

employment markets following consecutive enlargements and the 2008 financial crisis. The 

Advocate General underlines that, when the EU legislature enacts a harmonising provision, 

such as PWD 96/71, it cannot be denied the possibility of adapting that act to a subsequent 

change in circumstances or development of events. 944 

Furthermore, according to the Advocate General, the fact that the new PWD 2018/957 is 

aimed primarily at protecting posted workers’ rights does not mean that it ought to have 

been adopted on the basis of Article 153 TFEU, relating to certain aspects of the EU’s 

social policy.945 In that regard, he recalls that an act amending another earlier act will 

normally have the same legal basis as the amended rule. Accordingly, it is possible for 

Articles 53(1) TFEU and 62 TFEU, whose objective is to ensure freedom of establishment 

and the freedom to provide services, to be the appropriate legal basis for the new PWD 

2018/957, as they were previously for PWD 96/71.946  

Secondly, the Advocate General observes that the new PWD 2018/957 simply coordinates 

the application of the concurrent employment legislation of the host State and State of 

origin, and does not, under any circumstances, set the level of wages to be paid, which 

comes within the competence of the Member States.947 Likewise, posted workers’ 

remuneration will continue to differ in some aspects from local workers’ remuneration, 

with the result that the differences between the actual remuneration received by both types 

of worker will not be eliminated.948 For the same reason, the Advocate General considers 

that the competitive advantages of the undertakings of EU countries with lower labour costs 

which post workers to Member States with higher labour costs will not be eliminated either.  

Thirdly, the Advocate General is of the view that, in adopting the new PWD 2018/957, the 

EU legislature complied with the requirements of the principle of proportionality without 

manifestly exceeding its broad discretion in the area of regulating the transnational posting 

of workers. In particular, he considers that the replacement by the new PWD 2018/957 of 

the term ‘minimum rates of pay’ with the term ‘remuneration’ was justified on the grounds 

of the practical difficulties resulting from the use of the former term.949 Indeed, some 

undertakings, when they post workers, may have been inclined to pay them the minimum 

salary regardless of their category, their duties, their professional qualifications and their 

length of service, thereby creating a pay gap with regard to local workers in a like 

                                                           
944 Opinion of AG Campos Sánchez-Bordona, para. 64. 
945 Opinion of AG Campos Sánchez-Bordona, para. 74. 
946 Opinion of AG Campos Sánchez-Bordona, para. 75. 
947 Opinion of AG Campos Sánchez-Bordona, para. 94. 
948 Opinion of AG Campos Sánchez-Bordona, para. 138. 
949 Opinion of AG Campos Sánchez-Bordona, para. 151. 
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situation.950 Similarly, the Advocate General considers that the regulation of long-term 

posted workers (12 or 18 months) introduced by the new PWD 2018/957 is justified and 

involves restrictions that are proportionate to the freedom to provide services, inasmuch as 

it is consistent with the situation of workers whose integration into the labour market of the 

host State is greater.951  

Lastly, the Advocate General observes that the new PWD 2018/957 does not contain any 

substantive rules governing the posting of workers in the transport sector, and that it will 

apply to that sector only when a legislative act to that end is adopted in the future.952 In that 

respect, the Advocate General rejects Hungary’s argument, according to which the 

reference made by the new PWD 2018/957 to that future legislative act constitutes, in itself, 

an infringement of the provision of the TFEU relating to the application of the principle of 

the free movement of services in the transport sector.953  

In the light of all the foregoing, the Advocate General proposes that the Court should 

dismiss in their entirety the actions for annulment brought by Hungary and Poland. The 

Advocate General’s Opinion is not binding on the CJEU. The Judges of the Court are now 

beginning their deliberations in this case. Judgment will be given at a later date. 

2. Defining of personal scope of the PWD – postings in the transportation sector 

Besides the new PWD 2018/957, the inclusion of dispositions related to postings to the new 

Mobility Package applicable to the international transportation sector has also ignited 

tensions among the Member States, dividing once again the EU-15 Member States from the 

newly joined Eastern block. 

Due the highly mobile nature of work in international road transport and the political and 

economic interests linked to this sector, the implementation of the PWD 96/71 to drivers 

employed in road transport raises particular legal questions and difficulties.  

An ex-post evaluation of the social legislation in road transport and its enforcement, carried 

out in 2015-2017 as part of the European Commission’s regulatory fitness programme 

(REFIT), however concluded that the rules in place do not effectively and 

efficiently address the risks of deterioration in working conditions and distortions of 

competition. Namely, the European Commission identified that certain rules are unclear, 

unsuitable or difficult to implement or enforce, which results in differences in 

implementation between Member States of the common rules and creates a risk of 

fragmentation of the internal market.954 The main issues identified were955: 

                                                           
950 Opinion of AG Campos Sánchez-Bordona, para. 154. 
951 Opinion of AG Campos Sánchez-Bordona, para. 168. 
952 Opinion of AG Campos Sánchez-Bordona, para. 176. 
953 Opinion of AG Campos Sánchez-Bordona, para. 177. 
954 COM(2017) 278 final, p. 2. 
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- divergent interpretation and enforcement of the provision on recording periods 

when a driver is away from the vehicle; 

- violation of the rules on the working time leading to excessive working hours for 

drivers and accumulated fatigue with adverse effects on drivers' health and safety 

and on road safety; 

- weak enforcement of the working time provisions and lack of uniform data on 

monitoring and compliance checks; 

- poor administrative cooperation and mutual assistance between the Member States 

hindering consistent implementation of EU rules; 

- inconsistent national systems assessing the risk ratings of transport undertakings, 

hindering information exchange and data comparison with a view to effective 

checks; 

- insufficient use of data in risk rating systems hampering effective targeting of 

controls. 

Consequently, the revision of the rules of posting applicable to the transportation sector 

was proposed by the European Commission as part of the negotiations of the revision of the 

PWD 96/71. 

2.1. The reform of postings in the transportation sector: the EU Mobility Package 

proposal 

The European Commission's Mobility Package is a collection of 3 initiatives concerning 

the governance of commercial road transport in the European Union. It represents a major 

change to EU road transport rules, covering many aspects of the industry's activities. The 

Mobility Package is intended to address a number of problems or support specific 

developments within the European road transport sectors. The harmonisation and 

simplification of the rules resulting in better, more consistent enforcement across all 

Member States, supporting social fairness, fair competition, improving the environmental 

performance of road transport operations, and encouraging innovation are just some of the 

aims of this new package of legislative initiatives. The adaptation of the PWD 96/71 and 

the Enforcement Directive to the road transport sector forms part of this initiative, namely 

the ‘Mobility Package 1’ proposal, and is reflected in the European Commission’s Proposal 

for a Directive laying down specific rules with respect to the PWD 96/71 and the 

Enforcement Directive.  

a) Balancing EU freedoms  

The aim of the new regulation would be to ensure the balance between the free movement 

of goods, the freedom to provide services, and adequate working conditions and social 

                                                                                                                                                                                 
955 For the full study on the evaluation of the social legislation in road transport sector see: 

https://ec.europa.eu/transport/sites/transport/files/facts-fundings/evaluations/doc/2016-ex-post-eval-road-

transport-social-legislation-final-report.pdf 

https://ec.europa.eu/transport/sites/transport/files/facts-fundings/evaluations/doc/2016-ex-post-eval-road-transport-social-legislation-final-report.pdf
https://ec.europa.eu/transport/sites/transport/files/facts-fundings/evaluations/doc/2016-ex-post-eval-road-transport-social-legislation-final-report.pdf
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protection of drivers. Any national rules applied to road transport must be proportionate as 

well as justified and must not hinder or make less attractive the exercise of fundamental 

freedoms guaranteed by the Treaty, maintaining or even increasing the competitiveness of 

the Union, including the costs of products and services by respecting the working 

conditions and social protection for drivers. The European Parliament’s proposal 

specifically highlights that drivers should be considered as highly mobile workers, not 

posted workers.956 

b) Personal scope  

The PWD 96/71 continues to apply to all employees qualifying as worker under the law of 

the Member State to whose territory the worker is posted. As a specific category of 

workers, driver performing cabotage shall be considered to be posted under the PWD 

96/71. On the other hand, a driver shall not be considered to be posted to the territory of a 

Member State that the driver transits through without loading or unloading freight and 

without picking up or setting down passengers. If the driver is performing the initial or final 

road leg of a combined transport operation957, the driver shall not be considered posted for 

the purpose of the PWD 96/71 if the road leg on its own consists of bilateral transport 

operations. The European Parliament’s proposal also suggest to clarify the applicability of 

the new rules to third country based operators: transport undertakings established in a non-

member State must not be given more favourable treatment than undertakings established 

in a Member State.958 

All actors in the delivery chain for goods should bear their fair share of responsibility for 

infringements of the rules provided. Contractors should be encouraged to act with social 

responsibility by using transport operators that comply with the rules. To make it easier for 

contractors to find such transport operators, the European Commission should establish a 

European platform of trusted transport companies.959 

c) Exemptions from posting requirements  

The European Commission’s proposal contains only a general exception under the 

application of maximum work period, minimum rest periods and minimum paid annual 

holidays to drivers employed under a service contract situation if the duration of the 

                                                           
956 New Recital 2a, EP proposal. 
957 ‘Combined transport’ means the transport of goods between Member States where the lorry, trailer, semi-

trailer, with or without tractor unit, swap body or container of 20 feet or more uses the road on the initial or 

final leg of the journey and, on the other leg, rail or inland waterway or maritime services where this section 

exceeds 100 km as the crow flies and make the initial or final road transport leg of the journey; between the 

point where the goods are loaded and the nearest suitable rail loading station for the initial leg, and between 

the nearest suitable rail unloading station and the point where the goods are unloaded for the final leg, or 

within a radius not exceeding 150 km as the crow flies from the inland waterway port or seaport of loading or 

unloading (Article 1(1) of Directive 92/106/EEC). 
958 Article 2 new paragraph (2g), EP proposal. 
959 New Recitals 9b and 9d, EP proposal. 
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international carriage operation does not exceed 3 days within one calendar month. Instead, 

both the Council and the European Parliament suggest more concrete exceptions, namely:  

i. international carriages in transit across the territory of a Member State (i.e. when 

passing the Member State without loading or unloading freight and without picking 

up or setting down passengers) should not constitute a situation of posting;  

ii. carriers stopping temporarily during transit to allow passengers getting down of the 

bus for hygienic reasons does not change the qualification of the transport 

operation;  

iii. when drivers engage in bilateral transport operations from the Member State where 

the undertaking is established to the territory of another Member State, they would 

be exempt from posting requirements, even if they perform one activity of loading 

and/or unloading in a Member State or third country the driver crosses, provided 

that the driver does not load goods and unloads them in the same Member State;  

iv. in case where the driver is performing the initial or final road leg of a combined 

transport operation, the driver shall not be considered posted if the road leg on its 

own consists of bilateral transport operations.960 

The currently available text of the proposed ‘EU Mobility 1’ Directive applicable to the 

posting of drivers in the international transportation sector is far from being final: the 

interinstitutional negotiations between the European Parliament and the Council are 

expected to start in the next parliamentary term. Nevertheless, the amendments proposed by 

the Council in the general approach, and by the European Parliament in their approved 

position give a good understanding on the direction represented by the EU legislator in the 

regulation of postings within the transport sector961.   

2.2. Changes in the PWD enforcement rules in the transportation sector 

As reviewed in the previous Chapter, the recruitment of ‘cheap’ labour has become a new 

business practice in the transportation sector, and the creation of a maze of such companies 

all over Europe is one of the best ways to circumvent national standards and regulations. 

According to Cremers, the freedom of establishment and the deregulation of company law, 

in particular easy registration and the lowering of other statutory obligations, have opened 

doors for these fraudulent intermediaries. The labour contract is based on the ‘official’ 

address in the registered office of the intermediary, in other words, a fictitious firm in an 

obscure office in a country with neither activity nor turnover; meanwhile, the risk of 

inspection is almost zero.962 

                                                           
960 New Recitals 12a-12d, and new Article 2 paragraph (2a) as proposed by the EP proposal and the Council’s 

general approach. 
961 For the table comparing the EP and Council position: Council’s Working Document 7894/19 (10 April 

2019) (https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CONSIL:ST_7894_2019_INIT&from=EN) 
962 Cremers (2014), pp. 3-4. 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CONSIL:ST_7894_2019_INIT&from=EN
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During their investigations, the European Transport Federation (ETF) found that the drivers 

employed in transnational transport settings ‘are subject to very complex employment 

schemes which, due to their complexity, escape controls and sanctions. Although the 

concerned drivers may be aware of their employment situation, they find it difficult to 

manage it when seeking access to social and employment rights, such as the right to paid 

medical leave and medical assistance, but also in cases such as claims of pay rights (in 

cases when wages have not been paid on time or have not been paid at all).’963 

With regards to the highly mobile nature of the work of drivers in international road 

transport, the rules for the posting of such workers applicable to road transport activities 

should be balanced, simple, and with a low administrative burden for Member States and 

transport undertakings. They should not aim to discourage operations outside the country of 

establishment of an undertaking.964 

a) Administrative requirements 

In order to reduce the administrative burden on service providers, the proposal support the 

increased use of the Internal Market Information System (IMI). The IMI should be used to 

submit and update posting declarations between transport operators and the competent 

authorities of the receiving Member States. In order to achieve this latter objective, it would 

be necessary to develop a parallel public interface within the IMI system to which transport 

operators would have access.965 In order to reduce administrative burden of transport 

operators which are often small and medium-sized enterprises, the process of sending 

declarations on posting by transport operators should be simplified through standardised 

forms with some pre-defined elements translated in all official languages of the Union966, 

and operators may be allowed to provide one declaration covering a period of a maximum 

of six months967 (instead of submitting a declaration for each trip). 

b) Administrative cooperation  

With a view to fostering efficient administrative cooperation and an effective exchange of 

information, Member States should interconnect their national electronic registers (NER) 

through the European Register of Road Transport Undertakings (ERRU) system. In order to 

facilitate roadside checks, updating of posting information and communication in a format 

standardised across official languages, the European Commission should develop one or 

several modules of the Internal Market Information System (IMI) for submitting 

declarations in posting and an electronic application that will provide inspectors direct real-

time access to the ERRU and IMI during roadside checks.968  

                                                           
963 McGauran (2016), p. 36. 
964 New Recital 8a, EP proposal. 
965 New Recital 9a, EP proposal. 
966 New Recital 13c, EP proposal. 
967 Article 2(5) as proposed by the Commission and the EP proposal. 
968 New recital 6b, as proposed by the EP proposal and the Council’s general approach. 
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Additionally, in line with the Enforcement Directive, Member States must make available 

in an accessible and transparent way the applicable terms and conditions of employment to 

transport undertakings from other Member States and to posted drivers. The relevant 

information shall, in particular, cover the different remunerations and their constituent 

elements, including elements of remunerations provided for in the locally or regionally 

applicable collective agreements, the method used to calculate the remuneration due and, 

where relevant, the qualifying criteria for classification in the different wage categories. In 

accordance with the new PWD 2018/957, transport undertakings shall not be penalized for 

non-compliance with elements of remuneration, the method used to calculate the 

remuneration due and, where relevant, the qualifying criteria for classification in the 

different wage categories which are not publically available.969 

c) Checks and inspections  

The necessary checks on compliance should be targeted towards undertakings which are 

not compliant with driving and rest time rules. Comprehensive checks should only be 

carried out at the premises of the undertakings, while roadside checks should be limited to 

the rules which can be controlled based on the documentation on board the vehicle, until 

technology is available that allows the checks on working time to be carried out effectively 

at the roadside.970  

In order to minimise the complexity of the obligations laid down in both the ‘EU Mobility 

1’ Directive and PWD 96/71, Member States should impose only the administrative 

tailored to suit the road transport sector: while certain documents can be requested from the 

drivers in case of roadside inspection, other documents should be made available by the 

road operators via the competent authorities. Enforcement should concentrate on 

inspections at the premises of the undertakings. Roadside checks should not be excluded 

but should be undertaken in a non-discriminatory manner only for consignment notes or 

their electronic versions, confirmations of the preregistration and attestation for return to 

country of operator’s establishment or driver’s residence. Roadside checks should control 

in the first place tachographs data which is important to determine the activity of a driver 

and vehicle over a four-week rolling period and the geographical coverage of this 

activity.971 

As the discussions on the European Commission’s Mobility Package laying down the basis 

of the specific legislation (lex specialis) on  postings in the transportation sector followed 

the implementation of the Enforcement Directive in the various Member States, the new 

provisions are able to reflect on the challenges experienced during the enforcement of the 

posting rules, and especially on the administrative burdens introduced to monitor postings 

in general, let alone in the highly mobile transportation sector. The advanced solutions 

                                                           
969 Article 2, new paragraph (2f), EP proposal. 
970 Recital 5, as amended by the EP proposal and the Council’s general approach. 
971 Recital 13 and new recitals 13a-13f, as proposed by the EP proposal and the Council’s general approach. 



208 

 

proposed by the EU legislators to adapt the Enforcement Directive to this specific sector – 

especially with regards to a better use of the Internal Market Information System (IMI) and 

the interconnection of national systems – can, on the other hand, pave the way for 

enhancements benefiting in general the enforcement of the administrative and control 

measures implemented in the European Union. 

2.3. Feedback on the EU Mobility Package proposal 

Since its publication, the European Commission’s proposal for the regulation of postings in 

the transportation sector has gone through many amendments, to reach a consensus 

between the various Member States and stakeholders. The initiative in fact has generated 

different points of views among Member States, social partners and operators themselves, 

especially along the same divide observed in the negotiations of the new PWD 2018/957: 

the ‘old’ Member States – typically better situated economically and destination countries 

of transportation operations – and the ‘new’ Member States supplying a larger pool of 

drivers. Especially, Poland, having the largest transport fleet in Europe was one of the 

countries opting to exclude transport employees from regulations regarding posting 

workers972; its vote against the Council’s position was supported by Hungary, Lithuania, 

Latvia, Malta, Bulgaria, Croatia, Ireland, and Belgium – suggesting a wider and more 

varied coalition of opponents.  

Although the European Commission’ Mobility Package Proposal I covers a broader scope 

than the new PWD 2018/957 – namely, actual working time provisions, rules on the 

application of national risk rating systems and effectuating road-side inspections and 

controls in general – the reason for disagreement between the two ‘blocks’ remains largely 

the same: on one hand, stakeholders desire to improve the security and fairness for 

employees, as well as eliminate social dumping techniques for all employees, including 

drivers973, and the preservation of national service providers taking advantage of 

comparative advantage and consequently, job opportunities in the national market974.  

Overall, European and national transport and logistics associations, bus and coach 

associations, chambers of commerce and employers’ confederations were not too pleased 

with the European Commission’s Mobility Package Proposal. Although they largely 

welcomed the introduction of clear, fair, enforceable and uniform European rules in the 

                                                           
972 CEC: Poland: Transport Sector Posted Workers (December 2018) (http://cecgr.com/2018/12/05/poland-

transport-sector-posted-workers/) 
973 European Transport Workers’ Federation (ETF): Posted workers: Council of the EU agrees professional 

drivers deserve less fairness than other workers (April 2018) (https://www.etf-europe.org/posted-workers-

council-of-the-eu-agrees-professional-drivers-deserve-less-fairness-than-other-workers/) 
974 Eastern European truckers protest against EU mobility package (Euronews, January 2019) 

(https://www.euronews.com/2019/01/11/eastern-european-truckers-protest-against-eu-mobility-package); 

Bulgarian truck drivers to protest in Brussels against mobility package (Euractiv, January 2019) 

(https://www.euractiv.com/section/transport/news/bulgarian-truck-drivers-to-protest-in-brussels-against-

mobility-package/) 

http://cecgr.com/2018/12/05/poland-transport-sector-posted-workers/
http://cecgr.com/2018/12/05/poland-transport-sector-posted-workers/
https://www.etf-europe.org/posted-workers-council-of-the-eu-agrees-professional-drivers-deserve-less-fairness-than-other-workers/
https://www.etf-europe.org/posted-workers-council-of-the-eu-agrees-professional-drivers-deserve-less-fairness-than-other-workers/
https://www.euronews.com/2019/01/11/eastern-european-truckers-protest-against-eu-mobility-package
https://www.euractiv.com/section/transport/news/bulgarian-truck-drivers-to-protest-in-brussels-against-mobility-package/
https://www.euractiv.com/section/transport/news/bulgarian-truck-drivers-to-protest-in-brussels-against-mobility-package/
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international transport sector, Member States found the application of the PWD 96/71 

disproportionate and symbolic, unsuitable to ensure a stronger single market and only 

creating a marginal derogation975. The mutual declaration published by 24 Member States’ 

national transport associations highlighted the following shortcomings of the European 

Commission’s proposal: 

1. Applying the new PWD 2018/957 or the revised PWD 96/71 to all international 

transports where hypermobile workers cross borders every day goes against the 

rationale of the Directive itself, as the intention has been to apply the posting rules 

to employees that carry out work for months or years in the territory of one Member 

State other than the state in which the driver normally works. The posting rules are 

thus inapplicable to drivers who work on a daily or even hourly basis in different 

Member States. 

2. Applying the new PWD 2018/957 or the revised PWD 96/71 will not be enforceable 

due to the large number of national labour laws with different remunerations 

systems, different compositions of minimum wage, different social entitlements and 

different collective agreements that would apply to cross-border drivers – control 

authorities and companies will likely have to deal with up to 20 different national 

legislations depending on the countries they operate in every single month with up 

to 50 different minimum wages per legislation, depending on the seniority of the 

driver, on the truck, on the goods being transported etc. 

3. Applying the new PWD 2018/957 or the revised PWD 96/71 to international 

transport would not ensure a stronger single market. In fact, the proposal will 

potentially diminish growth in the EU, as it will increase the costs of international 

transport operations and thus lead to a decrease in cross border trade. This would 

weaken the single market and negatively affect the overall financial state and 

employment rates of EU. 

4. Applying the new PWD 2018/957 or the revised PWD 96/71 will become counter-

productive, as it 1) will likely lead to the creation of more self-employed drivers 

that do not need to comply with posting rules, which will lead to unfair and even 

harder competition in the market, and 2) will likely also increase establishments in 

non-EU countries to circumvent the posting rules or even lead to existing transport 

companies outside of EU overtaking parts of the European market. 

The International Road Transport Union (IRU) in their open letter on the application of 

posting of workers to road transport976 also raised the concern that the majority of the 

                                                           
975 A mutual declaration between European and national transport and logistics associations, bus and coach 

associations, chambers of commerce and employers’ confederations from Austria, Belgium, Bulgaria, 

Croatia, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Latvia, 

Lithuania, Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden and United Kingdom 

(2 October 2017) (https://freetransport.eu/a-mutual-declaration/). 
976 IRU Open letter on the application of posting of workers to road transport – the current situation cannot 

continue (27 October 2017) (https://www.iru.org/system/files/IRUOpenletter.pdf) 

https://freetransport.eu/a-mutual-declaration/
https://www.iru.org/system/files/IRUOpenletter.pdf
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obligations proposed in the future lex specialis have simply been taken from the 

Enforcement Directive, without significantly relaxing today’s situation in a number of 

Member States that have adopted national measures in this area, keeping translation costs 

high, and exposing drivers and road transport operators to a high risk of unintentional 

mistakes that could result in severe sanctions. Instead, the IRU would support a closer 

cooperation and information exchange between Member States using the Electronic 

Register for Road Transport Undertakings (ERRU), and limiting roadside checks to road 

safety (driving and rest times and technical condition of the vehicle) instead of the analysis 

of employment and labour documents which should be left to checks at company premises 

or other targeted controls carried out by specialised staff. The IRU also emphasised the 

need to restrict the application of rules on postings to cabotage operations only, and clearly 

derogating from these obligations international scheduled coach transport services and 

‘closed-door tours’, including ‘fly-and-drive’ multimodal travel models, as these do not 

cause any competitive or social friction in the EU road passenger transport market and 

should therefore be exempt from the posting of workers rules.977 

In its opinion published in June 2018978, the European Economic and Social Committee 

(EESC) expressed their concern regarding the European Commission’s draft: according to 

the EESC, the proposed changes to legislation on driving times and rest periods and on the 

posting of drivers fail to effectively address the identified problems in road transport in 

several aspects, including not making the rules simpler, clearer and more enforceable. The 

EESC is of the opinion that the shortcomings of the proposals are due to insufficient 

problem analyses and considers that the proposals on social legislation fall short of meeting 

the European Commission’s own policy objectives while legal uncertainty prevails (para. 

1.4). In the views of the EESC that the only way to achieve the European Commission’s 

agenda for a socially fair transition towards clean, competitive and connected mobility for 

all is to safeguard social rights, to ensure both enforcement and enforceability of rules and 

to guarantee fair competition while reducing burdensome procedures. The internal market 

has to work for all stakeholders and in all Member States, both old and new (para. 1.5). 

More specifically, the EESC called on the European Commission to introduce clear and 

simple rules both for transport operators and drivers in general, and to cabotage operations 

specifically; to clarify that the rules on posting do not apply to pure transit operations; to 

                                                           
977 IRU Position on the EU Mobility Package – recommendations relating to the lex specialis on posting of 

workers in road passenger transport (28 March 2018) (https://www.irumobilitypackages.org/documents/IRU-

POSTING-OF-WORKERS-PASSENGER-TRANSPORT.pdf) 
978 Opinion of the European Economic and Social Committee on the ‘Proposal for a Directive of the European 

Parliament and of the Council amending Directive 2006/22/EC as regards enforcement requirements and 

laying down specific rules with respect to Directive 96/71/EC and Directive 2014/67/EU for posting drivers in 

the road transport sector’ (COM(2017) 278 final — 2017/0121 (COD)) and on the ‘Proposal for a Regulation 

of the European Parliament and of the Council amending Regulation (EC) No 561/2006 as regards on 

minimum requirements on maximum daily and weekly driving times, minimum breaks and daily and weekly 

rest periods and Regulation (EU) No 165/2014 as regards positioning by means of tachographs’ (COM(2017) 

277 final — 2017/0122 (COD)), OJ C 197, 8.6.2018, pp. 45–57. 

https://www.irumobilitypackages.org/documents/IRU-POSTING-OF-WORKERS-PASSENGER-TRANSPORT.pdf
https://www.irumobilitypackages.org/documents/IRU-POSTING-OF-WORKERS-PASSENGER-TRANSPORT.pdf
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confirm whether the rules on posting would apply to transport operators established in a 

third (non-EU) country. From enforcement perspective, a one-stop shop should be 

introduced EU-wide to alleviate the administrative burden of notifications (paras. 1.15-

1.18). 

The European Committee of the Regions (CoR) also welcomed the simplification of 

posting rules for cabotage operations979, but warned that the proposed posting rules are 

however likely to increase administrative costs for both businesses and Member State 

administrations, impacting the prices of transported goods, since the increase in the 

administrative cost of compliance will possibly being passed onto consumers (paras. 23-

24). In order to simplify the calculation of the remuneration due to drivers in cross-border 

transportation situations, the CoR suggested considering a weighted daily allowance, paid 

to drivers in accordance with the country providing the transport work combined with the 

country where the headquarters of the transport company are located, and calculated based 

on the proven classification of Member States on the basis of per capita GDP, in exactly the 

same way as when implementing cohesion policy. To further simplify the retention of 

documents required to support the correct application of posting requirements, the CoR 

supported the promotion of electronic recording and compliance measures for the entire 

transport chain, such as smart tachographs and electronic consignment notes (e-CMR), 

together with standardisation of documents and procedures in order to improve monitoring 

of the legislation's application while to some extent containing administrative costs (paras. 

28-29).  

Since the start of the discussions on the European Commission’s proposal on the EU 

Mobility Package, more than 1500 amendments and three associated proposals were tabled 

by the European Parliament’s Committee on Transport and Tourism (TRAN) – in charge of 

the revision under the direction of rapporteur Merja Kyllönen (GUE/NGL, Finland) – in 

relation to the enforcement requirements and specific rules for posting drivers in the road 

transport sector.980  Representatives of the Haulers of Bulgaria, Croatia, Hungary, 

Lithuania, Poland, Romania and Slovenia issued a joint declaration to denounce the 

Mobility Package proposals.981 

After two further unsuccessful motions to postpone the vote on the proposal in plenary, 

Parliament’s position on the enforcement and posting proposal was adopted, with 317 votes 

in favour, 302 against and 14 abstentions, on 4 April 2019982. The European Commission’s 

                                                           
979 Opinion of the European Committee of the Regions on the Europe on the Move: labour aspects of road 

transport, 127th plenary session (31 January and 1 February 2018), CDR/2017/356. 
980 Legislative train schedule: http://www.europarl.europa.eu/legislative-train/theme-employment-and-social-

affairs-empl/file-road-transport-enforcement-requirements-and-specific-rules-for-posting-drivers; European 

Parliament Briefing: Road transport: Enforcement and special provisions for posted workers 

(http://www.europarl.europa.eu/RegData/etudes/BRIE/2017/614596/EPRS_BRI(2017)614596_EN.pdf). 
981 EU hauliers calls on EP to reject Mobility Package 1 (9 January 2019) 

(https://freetransport.eu/deklaracija/) 
982 European Parliament/ Plenary report P8_TA-PROV(2019)0339 

http://www.europarl.europa.eu/legislative-train/theme-employment-and-social-affairs-empl/file-road-transport-enforcement-requirements-and-specific-rules-for-posting-drivers
http://www.europarl.europa.eu/legislative-train/theme-employment-and-social-affairs-empl/file-road-transport-enforcement-requirements-and-specific-rules-for-posting-drivers
http://www.europarl.europa.eu/RegData/etudes/BRIE/2017/614596/EPRS_BRI(2017)614596_EN.pdf
https://freetransport.eu/deklaracija/
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proposal was also not speared the debate in front of the Council: after 18 months of 

discussions on compromises, the Council’s general approach was agreed on 3 December 

2018 under the Austrian presidency983. 

3. Challenges with the enforcement of national regulations across the EU  

One of the main objectives of the Enforcement Directive is to improve the identification 

and monitoring of postings and to introduce at Union level more uniform elements, 

facilitating a common interpretation, in order to prevent, avoid and combat abuse and 

circumvention of the applicable rules by undertakings taking improper or fraudulent 

advantage of the freedom to provide services enshrined in the TFEU and/or of the 

application of the PWD  96/71984. Therefore, the constituent factual elements characterising 

the temporary nature inherent to the notion of posting and the condition that the employer is 

genuinely established in the Member State from which the posting takes place need to be 

examined by the competent authority of the host Member State and, where necessary, in 

close cooperation with the Member State of establishment.985 

While the European Commission’s primary ambition with the introduction of the 

Enforcement Directive was to remove any obstacle to the freedom to provide cross-border 

services by enforcing deregulation at national level, Member States have moved in the 

opposite direction and introduced new requirements in order to monitor and enforce the 

proper application of the PWD 96/71986. The national variations in administrative 

requirements and control measures applicable to posting result in cross-borders problems 

and administrative burdens that are in fact perceived as restriction of the freedom to provide 

services. 987 The review of the administrative requirements is performed from the point of 

view of the market operators, briefly mentioning the obligations stipulated in relation to the 

administrative cooperation and access to information requirements lying primarily with the 

competent authorities of the Member States. 

The establishment of the European Labour Authority in 2019 can also be seen as an 

acknowledgement of the EU institutions that the current environment of monitoring and 

enforcement of administrative requirements related to posting is too complex, and ought to 

be simplified.  

3.1. Administrative requirements and control measures in the Enforcement Directive 

The Enforcement Directive uses access to information and administrative assistance rules 

to provide for the ‘enforcement’ of those legal principles enshrined in both the PWD 96/71 

                                                           
983 Council/General Approach, doc. 15084/18 
984 Recital 7 of the Enforcement Directive. 
985 Recital 8 of the Enforcement Directive. 
986 Ahlberg et al. (2014), p. 213. 
987 Čaněk et al. (2018), p. 19. 
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(and the new PWD 2018/957). Access to information for cross-border firms is to be made 

available through the Internal Market Information system (IMI) and places new demands 

on Member States to ensure that requisite information is forthcoming. Crucially, the 

responsibility is placed upon Member States to ensure that Article 3(8) of the PWD 

96/71988 is drafted properly in national law.989 

The measures introduced by the Enforcement Directive to obtain its objectives – 

guaranteeing the protection of employees’ rights and reducing social dumping – are spread 

throughout the whole Enforcement Directive, and can be divided into three major sections, 

depending on the subject required to complete the actions prescribed: 

a) Competent national authorities (labour inspectorates and courts/tribunals) – 

Measures mostly related to access to information, cross-border cooperation and 

inspection/enforcement. 

b) Economic operators (service providers and receiving undertakings) – Measures 

mostly related to compliance with stricto sensu administrative requirements and 

control measures. 

c) Social partners (trade unions and other employee/employer representation bodies) – 

Measures mostly related to cooperation and advisory role. 

The below list exemplifies some of the requirements introduced for each category of 

addressee. Although certain authors990 consider the joint and several liability in 

subcontracting as part of these measures, this Part will proceed with the review of the 

stricto sensu administrative requirements only (that is the requirements attached to the 

more procedural notification obligation established by the Enforcement Directive).991 

 

Addressee Control Measure in the Enforcement Dir. 

National authorities  

 

a. Identification of a genuine posting and prevention of abuse and 

circumvention (Article 4). 

b. Operation of single official websites to ensure clear, transparent, 

comprehensive and easy access to information (Article 5). 

c. Ensuring a close cooperation and mutual assistance between Member 

States, especially to facilitate checks, inspections and investigations of 

any non-compliance or abuse of applicable rules on the posting of 

workers (Articles 6-8). 

                                                           
988 Definition of ‘Collective agreements or arbitration awards which have been declared universally 

applicable’. 
989 Morton (2013), p. 9. 
990 Ahlberg et al. (2014). 
991 The Enforcement Directive itself regulates subcontracting liability in a separate section: Chapter V – 

Enforcement (as opposed to Chapter IV – Monitoring Compliance, where the other administrative 

requirements are enlisted). 
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d. Carrying out appropriate and effective checks and monitoring 

mechanisms in order to control and monitor compliance with the 

provisions and rules laid down in Directive (Article 10). 

e. Ensure that there are effective mechanisms for posted workers to 

lodge complaints against their employers directly, as well as the right 

to institute judicial or administrative proceedings (Article 11). 

f. Enforce the measures ensuring that in subcontracting chains, posted 

workers can hold the contractor of which the employer is a direct 

subcontractor liable, in addition to or in place of the employer (Article 

12). 

g. Facilitate the cross-border enforcement of financial administrative 

penalties and/or fines imposed on a service provider established in a 

Member State, for failure to comply with the applicable rules on 

posting of workers in another Member State (Articles 13-19). 

Economic actors  a. Comply with the administrative requirements and control measures 

imposed by the Member States (Article 9). 

b. Comply with the measures ensuring that in subcontracting chains, 

posted workers can hold the contractor of which the employer is a 

direct subcontractor liable, in addition to or in place of the employer 

(Article 12). 

Social partners 

 

a. Cooperate with the Member States to facilitate the access to 

information on applicable collective agreements (Article 5). 

b. Engage, on behalf or in support of the posted workers or their 

employer, and with their approval, in any judicial or administrative 

proceedings (Article 11). 

c. Advise Member States on additional measures to ensure 

subcontracting liability (Article 12). 

Table 2: Author’s own assessment. 

Article 9(1) of the Enforcement Directive enlists the administrative measures Member 

States may impose. This list of measures is indicative and non-exhaustive; the wording of 

the introductory sentence (‘Member States may in particular impose’992) suggests the 

indicative nature of these instruments. Nevertheless, all measures introduced by the 

Member States should be justified and proportionate993 so as not to create administrative 

burdens or to limit the potential that undertakings, in particular small and medium-sized 

enterprises (SMEs), have to create new jobs, while protecting posted workers.994 The 

procedures and formalities relating to the posting of workers should not in any case create a 

restriction to the freedom to provide services in the EU internal market. 

 

 

                                                           
992 Highlights by the author. 
993 Article (2) of the Enforcement Directive. 

994 Recital 4 of the Enforcement Directive. 
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a) Overview of the administrative and control measures in the Enforcement Directive 

The administrative and control measures suggested by the Enforcement Directive 995 focus 

on the requirements that would all have been banned under the Bolkestein proposal of the 

Services Directive996: 

1. the requirement to make a declaration to the host state’s authorities, 

2. the requirement to have a representative in the host country, and 

3. the requirement to hold and keep employment documents. 

First, the host Member State may create an obligation for a service provider established in 

another Member State ‘to make a simple declaration to the responsible national competent 

authorities at the latest at the commencement of the service provision, into (one of) the 

official language(s) of the host Member State, or into (an)other language(s) accepted by 

the host Member State, containing the relevant information necessary in order to allow 

factual controls at the workplace’997.  

This is in line with the previous CJEU case law998, which has clarified that the host State 

may require a declaration prior to the posting as long as it is not combined with any kind of 

prior registration procedure or prior control.999 In fact the Court previously ruled that since 

a prior declaration enables compliance with the social welfare and wages legislation of the 

host Member State to be monitored during the posting, it constitutes a more proportionate 

means of attaining that objective than such authorisation or a prior check.1000 On the other 

hand, if the declaration in question assumes the nature of an administrative authorisation 

procedure, that goes beyond what is necessary in order to ensure that posted workers are 

protected.1001 

The Enforcement Directive also provides guidance on the content of the permissible simple 

declaration. Although the European Commission’s proposal contained an exhaustive 

enumeration1002, the adopted Enforcement Directive follows a more permissive approach, 

and provides an open list of examples that the Member States may include into their 

national declaration forms: 

 

                                                           
995 Article 9(1) of the Enforcement Directive. 

996 Ahlberg et al. (2014), p. 199. 
997 Article 9(1) a) of the Enforcement Directive. 
998 See Santos Palhota, C-515/08, para. 51 and case law cited (Commission v Luxembourg [C-445/03], para. 

31; Commission v Germany [C-244/04], para. 45; and Commission v Austria [C-168/04], para. 52). 
999 Ahlberg et al. (2014), p. 209. 
1000 Santos Palhota, C-515/08, para. 53. 
1001 Santos Palhota, C-515/08, para. 52. 
1002 According the original text of the draft provision, “the declaration may only cover the identity of the 

service provider, the presence of one or more clearly identifiable posted workers, their anticipated number, 

the anticipated duration and location of their presence, and the services justifying the posting”. See: 

{COM(2012) 131 final}, p. 33 (highlights by the author). 
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(i) the identity of the service provider; 

(ii)the anticipated number of clearly identifiable posted workers; 

(iii)the contact persons (referred to under Article 9, points (e) and (f)); 

(iv)the anticipated duration, envisaged beginning and end date of the posting; 

(v)the address(es) of the workplace; and 

(vi)the nature of the services justifying the posting.1003 

In its judgment in the case Arblade et al., the CJEU pointed out that the effective protection 

of workers, particularly as regards health and safety matters and working hours, could 

require that certain documents be kept in an accessible and clearly identified place in the 

territory of the host Member State, so that they were available to the authorities of that 

State responsible for carrying out checks, ‘particularly where there exists no organised 

system for cooperation or exchanges of information between Member States as provided 

for in Article 4 of [the Posted Workers] Directive’1004.  

Consequently, Member States may require that foreign service providers hold certain 

‘social’ (i.e. labour law related) documents available in an accessible and clearly identified 

place during the period of posting, as well as after the period of posting, at the request of 

the authorities of the host Member State. The list of social documents that service providers 

must retain for the purpose of postings are specified in Article 9(1) point b) of the 

Enforcement Directive: employment contract or an equivalent document1005, payslips, time-

sheets indicating the beginning, end and duration of the daily working time and proof of 

payment of wages. In Finalarte1006, the Court accepted that businesses established outside 

the host Member State could be required to provide more information than businesses 

established in that State, to the extent that this difference in treatment could be attributed to 

objective differences between those businesses and businesses established in the host 

Member State.1007 

In the Arblade et al. judgment, the CJEU ruled that the obligation to have available and 

keep certain documents at the domicile of a natural person resident in the host Member 

                                                           
1003 Article 9(1) point a) of the Enforcement Directive. 
1004 Arblade et al., joined cases C-369/96 and C-376/96, para. 61. 
1005 Council Directive 91/533/EEC on an employer's obligation to inform employees of the conditions 

applicable to the contract or employment relationship confirms in its recital 13, as well as Articles 3-4 that the 

following documents may be accepted as equivalent to the employment contract: written contract, a letter of 

appointment or one or more other documents or, if they are lacking, a written statement signed by the 

employer, provided that they include at least the following additional information: (a) the duration of the 

employment abroad; (b) the currency to be used for the payment of remuneration; (c) where appropriate, the 

benefits in cash or kind attendant on the employment abroad; (d) where appropriate, the conditions governing 

the employee's repatriation. It is important to note that Directive 91/533/EEC will be repealed with effect 

from 1 August 2022, to be subsequently replaced by Directive (EU) 2019/1152 on transparent and predictable 

working conditions in the European Union (OJ L 186, 11.7.2019, pp. 105–121). 
1006 Finalarte, joined cases C-49/98, 50/98, 52/98, 54/98, 68/98 and 71/98, paras. 69-74. 
1007 COM(2006) 159 final, p. 7. 
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State, who would hold them as the employer’s appointed agent or proxy, even after the 

employer has stopped employing workers in that State, could only be admissible if the 

national authorities were not able to effectively perform their control duties effectively in 

the absence of such an obligation1008. The European Commission’s conclusion1009 – in line 

with the referred case law – is that the host Member State must be able to demand, in 

accordance with the principle of proportionality, that documents be kept in the workplace 

which are, by their nature, created there, such as time sheets or documents on conditions of 

health and safety in the workplace.  

The Enforcement Directive also establishes an obligation to provide a translation of the 

social documents into (one of) the official language(s) of the host Member State, or into 

(an)other language(s) accepted by the host Member State1010. The final provision allows 

more room for manoeuvre at national level to determine whether all or only part of the 

documents retained need to be translated. The European Commission’s original 

proposal1011, in fact, followed the direction provided by the CJEU in case Commission v 

Germany1012, justifying the translation of the documents referred only if these documents 

are not excessively long and standardised forms are generally used for such documents. 

The introduction of the administrative requirement of document retention was most 

probably considered as a temporary measure by the EU legislator. In fact, the creation of 

the Internal Market Information System (‘IMI’)1013 to facilitate administrative cooperation 

between competent authorities of the Member States and between competent authorities of 

the Member States and the Commission made it credible that the IMI will render 

superfluous the retention of the documents in the host Member State after the employer has 

ceased to employ workers there1014. Though this system is an important step towards 

mutual assistance, the information it contains is not yet comprehensive enough to fulfil all 

enforcement needs1015, and the national registration schemes for posted workers introduced 

in most EU/EEA-countries since the transposition of the Enforcement Directive into 

                                                           
1008 Arblade et al., joined cases C-369/96 and C-376/96, para.76. 
1009 COM(2006) 159 final, p. 7. 
1010 Article 9(1) d) of the Enforcement Directive. 
1011 COM(2012) 131 final; Article 9(1) point c) of the Enforcement Directive. 
1012 Commission v Germany [C-490/04]. Acknowledging that on-site supervision would be extremely 

difficult, even impossible, in practice, if those documents could be presented in the language of the Member 

State where the undertaking is established (para. 71). However, the Court equally indicated that of particular 

importance for its conclusion in this respect was the fact that the translation requirement concerned only four 

documents that were not excessively long and for which standard forms were generally used (para. 76). 
1013 Regulation (EU) No 1024/2012 of the European Parliament and of the Council of 25 October 2012 on 

administrative cooperation through the Internal Market Information System and repealing Commission 

Decision 2008/49/EC (‘the IMI Regulation’), OJ L 316, 14.11.2012, pp. 1–11. 
1014 Arblade et al., joined cases C-369/96 and C-376/96, para. 79; Commission v Luxembourg, C-319/06, para. 

91. 
1015 Čaněk et al. (2018), p. 15.; Civinskas et al. (2017), p. 142. 
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national law do not provide enough comparable data given the differences in the 

administrative requirements implemented1016. 

This measure considered crucial for the Nordic countries, where employment relations are 

mostly regulated though collective agreements and negotiations with the trade unions, was 

included into the Enforcement Directive based on the European Commission’s proposal1017. 

The European Commission’s original proposal followed the CJEU’s case law1018 in which 

the Court decided that Member States may not impose an obligation to designate a 

representative or ad hoc agent established, domiciled or residing in the host Member State, 

and therefore only required to designate a contact person to negotiate, if necessary, on 

behalf of the employer with the relevant social partners in the Member State to which the 

posting takes place, in accordance with national legislation and practice, during the period 

in which the services are provided. 

The adopted Enforcement Directive however introduced two separate requirements related 

to the designation of contact persons in the host State, presumably to facilitate the efficient 

execution of inspections: the host Member State may require the foreign service provider 

on one hand, to designate a person to liaise with the competent authorities in the host 

Member State in which the services are provided and to send out and receive documents 

and/or notices, if need be (Article 9(1) point e) of the Enforcement Directive), and on the 

other hand, to designate a contact person, if necessary, acting as a representative through 

whom the relevant social partners may seek to engage the service provider to enter into 

collective bargaining within the host Member State, in accordance with national law and/or 

practice, during the period in which the services are provided (Article 9(1) point f) of the 

Enforcement Directive).  

The Enforcement Directive provides no further instructions regarding the role and liability 

of such contact persons, nor was this requirement subject to the interpretation of the CJEU. 

In the case related to the obligation to designate a representative domiciled in the host State 

in order to keep and maintain social documents, the CJEU argued that the role of contact 

person could be fulfilled by one of the posted workers1019; while the ‘administrative 

representation’ (i.e. liaising with the labour authorities to provide information and 

requested social documents) may be indeed fulfilled by the posted workers themselves, the 

question remains whether they would have the appropriate knowledge and skills to 

negotiate with the trade unions and conclude collective agreements on behalf of their 

employer1020. 

 
                                                           
1016 Alsos/Ɵdegård (2018), pp. 11-12. 
1017 COM(2012) 131 final; Article 9(1) point d) of the Enforcement Directive. 
1018 Case C-478/01, Commission of the European Communities v Grand Duchy of Luxemburg [2003] ECR I-

02351, para. 19. 
1019 Commission v Luxembourg, C-319/06, para. 91. 
1020 Ahlberg et al. (2014), p. 212. 
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b) Challenges with the application of the Enforcement Directive 

The list of control measures introduced into the Enforcement Directive was meant to codify 

the CJEU’s case law, where the CJEU has tried whether different monitoring measures 

restrict the free movement of services in a way that cannot be justified.1021 No requirement 

was introduced by the European Union’s side that each element above is to be satisfied in 

every posting case.1022 In fact, as the procedures and formalities relating to the posting of 

workers should not in any case put an unnecessary administrative burden on the service 

providers, the procedures and formalities should be completed in a user-friendly way by 

undertakings, at a distance and by electronic means as far as possible1023.  

The main concern of the European Commission when presenting its proposal1024 for a 

Enforcement Directive was to create an improved and clearer regulatory environment that 

can benefit the application of the regulation by SMEs and especially micro-businesses: 

during its impact assessment1025, the European Commission found SMEs are in particular 

are especially affected by administrative requirements that create excessively onerous 

obligations for foreign undertakings, however, as the exclusion of these smaller economic 

actors from the scope of the regulation would undermine the fight against letterbox 

companies and it would create considerable new loopholes, the European Commission 

endeavoured to introduce a  carefully balanced scheme that can contribute to fairer 

competition and a more level playing field across the board. 

Although the final text of the Enforcement Directive is less restrictive than the one the 

European Commission had proposed initially, it still requires a significant effort from the 

Member States to review and align the administrative and control measures already in place 

in their national law, to cooperate amongst themselves and to communicate any new 

control measures to the European Commission, which shall evaluate their compliance with 

EU law1026. Some authors, including Morton, argue that the heavy onus the European 

Commission has placed on national level enforcement points to the European 

Commission’s endeavour to alleviate the responsibility of the CJEU following the ‘uproar’ 

surrounding the Laval Quartet judgments, indicating that the Member States need to do 

better to mitigate against the effects of the CJEU’s oversight and better enforce the spirit of 

the PWD 96/711027. 

The change of approach of the European Commission between the introduction of its 

proposal and the adoption of the final text of the Enforcement Directive – in many 

                                                           
1021 Ahlberg et al. (2014), p. 208. 
1022 Recital 5 of the Enforcement Directive. 
1023  Article 9(4) of the Enforcement Directive. 
1024 COM(2012) 131 final, pp. 10-11. 
1025 Commission Staff Working Document – Impact Assessment: Revision of the legislative framework on the 

posting of workers in the context of provision of services {SWD(2012) 63 final}. 
1026 Article 9(5) of the Enforcement Directive. 
1027 Morton (2013), p. 9. 
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instances allowing more flexibility in establishing the used administrative requirements and 

control measures at national level, instead of providing closed lists and exhaustive 

examples – induced the Member States to adjust the requirements outlined in Article 9(1) 

of the Enforcement Directive to their existing national notification processes, creating a 

large variety of administrative measures across the European Union. 

When looking at the national monitoring measures introduced to guarantee the application 

of the PWD 96/71, which have been under scrutiny of the CJEU, the majority of these 

measures were found to aim primarily at protecting the national labour markets from wage 

competition instead of ensuring the ‘hard core’ employment rights guaranteed by the PWD 

96/71. As a recent example, in the Čepelnik case (C-33/17), the CJEU determined that the 

Austrian national measures requiring a recipient of services provided by workers posted by 

an undertaking established in another Member State to provide security and suspend 

payments to that undertaking restrict the free provision of services within the EU internal 

market and therefore are incompatible with the EU law. 

Although the implementation of the Enforcement Directive across all Member States 

resulted in the establishment of mandatory registration systems for foreign service 

providers/posted workers, these are not consistent, nor are they comparable across sectors 

and countries.1028 To this date the overall perception of the Enforcement Directive is that in 

its current form it is not able to fulfil its objective to ensure compliance with PWD 96/71, 

whilst not putting an unnecessary administrative burden on the service providers1029, and 

there is a need to improve the reliability and compatibility of administrative data collection 

across the EU and increase the amount of information collected. 

c) Assessing the implementation of the Enforcement Directive 

On 25 September 2019, the European Commission presented their report on the application 

and implementation of the Enforcement Directive assessing, in particular, the 

appropriateness and adequacy of the application of national control measures introduced by 

the Member States on the basis of its Article 9.1030 The aim of the European Commission is 

to summarise the Member States’ and relevant stakeholders’ three-years experience with 

the system for administrative cooperation and exchange of information, implemented in the 

second half of 2016.1031 

                                                           
1028 Alsos/Ɵdegård (2018), p. 2. 
1029 Recital 5 of the Enforcement Directive. 
1030 Report from the Commission to the European Parliament, the Council and the European Economic and 

Social Committee on the application and implementation of Directive 2014/67/EU of the European 

Parliament and of the Council of 15 May 2014 on the enforcement of Directive 96/71/EC concerning the 

posting of workers in the framework of the provision of services and amending Regulation (EU) 1024/2012 

on administrative co-operation through the Internal Market Information System ('the IMI Regulation') 

{COM(2019) 426 final}. 
1031 Articles 23-24 of the Enforcement Directive. 
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The report is written based on information about the national measures transposing the 

Directive that Member States have communicated to the European Commission, as well as 

on consultations with the members (national experts) and observers (experts from European 

Free Trade Area countries and European social partners) of the Expert Committee on 

Posting of Workers, information about transposition measures collected by the European 

Centre of Expertise in the field of labour law, employment and labour market policy, and 

the information brought to the attention of the European Commission by members of the 

European Parliament, complaints and letters by the citizens as well as through the contacts 

with different stakeholders have been taken into account.1032 

The European Commission has established that all Member States have by now transposed 

the Enforcement Directive. To that effect, all Member States, but Germany, which 

considered its legislation to be in line with the Enforcement Directive, passed new laws or 

administrative acts or amended existing acts. The implementation (and interpretation) of 

the Enforcement Directive however has been far from harmonised. 

 In relation to the personal scope of the Enforcement Directive, the European 

Commission confirmed significant discrepancies among the Member States: all 

Member States apply the national provisions resulting from the transposition of the 

Directive to the posted workers. Some Member States, however, apply these 

provisions in a broader manner, namely to persons who are not posted workers in 

the sense of the PWD 96/71 or to activities that do not involve a provision of 

service. This is the case for Austria, where the law covers all cases of workers sent 

to work to Austria by their employer. Though not stated explicitly, such a broad 

application is also implied by the provisions of the Hungarian Labour Code. The 

Dutch and Slovenian regulations apply this legislation partly also to the self-

employed cross-borders service providers.1033 

 In terms of the identification of a genuine posting and prevention of abuse and 

circumvention (Article 4 of the Enforcement Directive) most of the Member States 

have provided for a list of elements identical to those in the Directive. Austria, 

Germany, Ireland, the Netherlands, Sweden and the UK have not explicitly 

transposed this part of the Article, while eight Member States (Bulgaria, Croatia, 

Italy, Romania, Slovenia, Austria, Spain and Greece) have introduced or maintained 

other existing elements. 

 To prove the temporariness of postings, most of the Member States have transposed 

the list of elements in Article 4(3) of the Enforcement Directive, except for Austria, 

Denmark, Germany, Ireland, Sweden and the UK, mainly by providing a list of 

elements identical to those in the Directive. In Croatia, Latvia, Italy, Luxembourg, 

Greece and Slovenia additional elements have been provided: 

                                                           
1032 EC Report on the Enforcement Directive {COM(2019) 426}, p. 2. 
1033 EC Report on the Enforcement Directive {COM(2019) 426}, p. 3. 
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o the date of employment, the possession of the Portable Document A1- 

certificate (or application for that certificate), whether the employer sent 

workers to the Member State in previous 12 months and what tasks and 

where the worker performed them a month before being posted to the 

Member State (Croatia);  

o any other element useful for the overall assessment and a certification 

concerning the applicable social security legislation (Italy);  

o in order to assess if a posted worker performs the work in other MS than the 

one where she/he normally works, the State Labour Inspectorate should 

check in advance if there is genuine employment relationship (Latvia);  

o the intention of the worker to return to the home country (Luxembourg, as a 

result of case law);  

o prior periods of insurance of posted worker on the basis of employment or 

self-employment (Slovenia);  

o the end date of posting and whether the employment contract or relationship 

between the posted worker and the service provider shall continue after the 

end of posting (Greece).1034 

Despite the fact that the Enforcement Directive imposes no obligation on Member States to 

introduce administrative requirements and control measures to monitor compliance with the 

PWD 96/71, as assessed by the European Commission, most Member States decided to 

impose most or all of the administrative measures listed in Article 9(1). While this may 

suggest that very similar duties apply for service providers across the Member States, the 

concrete requirements put in place in Member States, in particular with respect to the 

process of notification, the documentation and translation requirements are rather 

diverse.1035  

The fields where the major variations amongst Member States can be perceived are, on one 

hand, the amount of ‘essential information’ required to file the ‘simple declaration’ 

required in all Member States prior to the commencement of the posting (with the 

exception of the UK), the duration of documentation retention after the posting, as well as 

the penalties for violating administrative duties relating to the posting of workers. The 

variations in the level of information required to file the ‘simple declaration’ in each 

Member State1036 can be summarised with the below chart: 

                                                           
1034 EC Report on the Enforcement Directive {COM(2019) 426}, pp. 4-5. 
1035 EC Report on the Enforcement Directive {COM(2019) 426}, p. 12. 
1036 EC Report on the Enforcement Directive {COM(2019) 426}, pp. 9-11. 
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Figure 5: Author’s own assessment based on the national declaration forms. 

There is no uniform interpretation of by when the ‘simple declaration’ has to be filed to 

inform the national authorities of the posting, nor in the deadline by which any change to 

the information submitted must be declared: 

 In most Member States the declaration needs to be done any time before the start of 

the service provision, including on the same day.  

 However, in some Member States (Italy, Lithuania, Romania) the notification has to 

be done on the previous day (this means on the day preceding the day when the 

service provision starts). Since the declaration may be required ‘at the latest at the 

commencement of the service provision’, any requirement for the declaration to be 

made within a certain deadline (for example, a few hours or a few days) before the 

posting goes beyond what is expressly authorised under the Enforcement Directive. 

 In case of changes to the information submitted in the declaration, Austrian, Finnish 

and German laws require such changes to be notified immediately, and other 

Member States indicate a precise time frame for this notification.1037 

In terms of the documentation requirement related to the posting, the European 

Commission has also identified significant variations across Member States, not only from 

the point of view of document type to be retained (all Member States, with the exception of 

the United Kingdom, ask for documentation that largely corresponds to the items explicitly 

mentioned in Article 9(1)(b): ‘the employment contract or an equivalent document […], 

payslips, time-sheets indicating the beginning, end and duration of the daily working time 

and proof of payment of wages’), but also in terms of the language and translation 

requirements of such documentation, and most importantly, the duration of document 

retention. 

                                                           
1037 EC Report on the Enforcement Directive {COM(2019) 426}, p. 8. 
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 The obligation to retain documents formally ends with the end of the period of 

posting in nine countries (Austria, Cyprus, the Czech Republic, Denmark, Finland, 

Lithuania, Luxembourg, the Netherlands and Slovakia).  

 In Luxembourg all documents need to be submitted electronically in advance of the 

posting, rather than being kept or made available in an accessible and clearly 

identified place in its territory.  

 The Enforcement Directive allows asking for the documents to be delivered after 

the period of posting at the request of the authorities of the host Member State 

within a reasonable period of time (Article 9(1)(c)). Most Member States require the 

availability of documents over a specific timeframe after the end of the posting 

period, as summarised in the below chart: 

 

 

Figure 6: Author’s own assessment based on the EC Report on the Enforcement Directive.  

 

According to Article 20 of the Enforcement Directive Member States have to set penalties 

in the event of infringements of national provisions. The penalties provided for shall be 

effective, proportionate and dissuasive.  

All Member States have implemented a system of sanctions applicable in the event of 

administrative violations and in most instances, in case of violation of the rights of posted 

workers. The variation among Member States – again – is significant: 
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Type of penalty Countries Max. fine range 

Penalty takes into account the 

number of workers concerned: 

AT, BE, BG, EL, FR, HU, 

LV, LU, MT, SP. 

EUR 1,165 (MT) to EUR 50,000 

(LU). 

Penalty is not dependent on the 

number of workers concerned: 

BE, CY, CZ, ET, EL, HR, 

HU, IE, LV, LT, PL, PT, 

RO, SK, SL, UK. 

EUR 300 (LT) to EUR 500,000 

(DE). 

Repeated violation and other 

qualifying circumstances lead 

to higher penalties: 

AT, BE. Up to 40,000 (AT) 

Up to 96,000 (BE) 

Other non-monetary sanctions: AT, BG, CY, EL, FR, HR, 

SK, SL, UK. 

 Imprisonment (CY, EL); 

 Suspension of activities 

(FR); 

 Inclusion in ‘naming and 

shaming’ schemes (UK); 

 Payment freeze & security 

deposit (AT); 

 Sanctions on management 

(AT, BG, HR, SK, SL). 

Table 5: Author’s own assessment based on the EC Report on the implementation of the 

Enforcement Directive {COM(2019) 426}. 

The Enforcement Directive is therefore a perfect example to the challenges raised by Vörös 

in relation to the implementation of the Charter of Fundamental Rights of the European 

Union into national law. The need of continuous alignment with the European acquis 

requires the national legislators to update their laws in line with the EU law provisions. The 

implementation of EU directives into national law however is a complex task requiring 

special consideration, as the national legislator needs to ‘dismantle’ the internal structure 

and reasoning of the national law to be able to transpose the EU-level requirements. As it 

happens most of the times, and is clearly visible in case of the Enforcement Directive, the 

text of the EU directive is simply copied into the national regulation without further 

deliberation, disrupting the consistency of the national legislation and defeating the very 

purpose of the form of directive1038, creating a legal environment that is not sustainable 

from practical perspective. 

While the European Commission and the trade unions found that adequate and effective 

administrative requirements and control measures are extremely important to monitor 

compliance with the obligations established in the PWD 96/71, employers have voiced a 

concern that the introduction of measures according to Article 9 has led to practical 

problems when posting workers, especially due to increased administrative burden.1039 The 

existence of such burdens was also acknowledged by the CJEU that, in the most recent case 

                                                           
1038 Vörös (2008), pp. 68-69. 
1039 EC Report on the Enforcement Directive {COM(2019) 426}, p. 13. 
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law (namely, cases Čepelnik1040and Maksimovic1041), has identified that some of the national 

measures implemented under the Enforcement Directive are able to create a barrier to the 

freedom to provide services. 

Even from the point of view of requesting information through administrative cooperation, 

Member States have pointed out some difficulties: in some cases, authorities of the 

requested Member States claim not to be competent to answer certain questions and/or do 

not provide an answer or provide an incomplete answer; in others, due to short deadlines, 

authorities are unable to carry out an inspection. This results in unanswered or partially 

answered requests.1042 

Although the European Commission maintains that the administrative requirements and 

control measures introduced by the Member States during the implementation of Article 9 

of the Enforcement Directive are justified and proportionate, it also concedes that there is 

room for the simplification of the administrative control systems by, for example, 

introducing a single EU-wide declaration system or a common template for websites. The 

current administrative burdens weighing on the service providers could be solved by 

common work in the Expert Committee on Posting of Workers or in the framework of the 

European Labour Authority, once it becomes operational and thus do not require amending 

of the Enforcement Directive.1043 

3.2. Harmonisation of enforcement measures through judicial intervention 

Although the CJEU’s explanatory activity over the years was mainly related to the PWD 

96/71’s conflict of laws rules, i.e. the interpretation of the ‘core employment rights’ under 

Article 3(1) and of public policy (ordre public) as exceptions, the Court also had the chance 

to analyse the compatibility of the measures Member States are allowed to take in the event 

of failure to comply with this Directive with EU law1044. Many of these administrative 

requirements and control measures the Member States have been implemented into national 

law before the harmonisation attempt introduced by the Enforcement Directive. Namely, 

notification requirements such as the Limosa in Belgium or the KIAB in Austria entered 

into force shortly after the PWD 96/71 itself1045, and soon became subjects of the scrutiny 

of the CJEU. 

                                                           
1040 Čepelnik, C-33/17. 
1041 Maksimovic et al., joined cases C-64/18, C-140/18, C-146/18 and C-148/18. 
1042 EC Report on the Enforcement Directive {COM(2019) 426}, p. 7. 
1043 EC Report on the Enforcement Directive {COM(2019) 426}, p. 22. 
1044 Article 5 of the PWD 96/71. 
1045 The KIAB declaration was introduced in Austria by the Law on employment contracts 

(Arbeitsvertragsrechts-Anpassungsgesetz) of 1993 (BGBl. 459/1993, ‘AVRAG’), with effect from 1 January 

1998.The Limosa declaration was introduced in Belgium by the loi-programme (Programme Law) (I) of 

27 December 2006 (Moniteur belge, 28 December 2006, p. 75178), in force since 1 April 2007. 
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In the Rush Portuguesa case1046 the CJEU famously ruled that the host State’s power to 

monitor the application of its labour law is limited in the event of cross-border provision of 

services: 

‘… such checks must observe the limits imposed by Community law and in 

particular those stemming from the freedom to provide services which cannot be 

rendered illusory and whose exercise may not be made subject to the discretion of 

the authorities’. 

Subsequently, in Säger, the CJEU also clarified that not only discriminatory measures 

could amount to unlawful restrictions to the free movement of services: 

‘… the Treaty requires not only the elimination of all discrimination against a 

person providing services on the ground of his nationality but also the abolition of 

any restriction, even if it applies without distinction to national providers of 

services and to those of other Member States, when it is liable to prohibit or 

otherwise impede the activities of a provider of services established in another 

Member State where he lawfully provides similar services’. 1047 

From the point of view of the harmonisation of enforcement measures applicable to the 

posting of workers, the judgment rendered in Arblade et al. plays a key role, and 

demonstrated the direction the EU institutions intended to represent in the future 

Enforcement Directive. According to the CJEU, only the national measures justified by 

overriding reasons of public interest and introducing restrictions of the free movement of 

services proportionate to these interests can be applied to foreign service providers: 

 ‘… [t]he application of national rules to providers of services established in other 

Member States must be appropriate for securing the attainment of the objective 

which they pursue and must not go beyond what is necessary in order to attain 

it’.1048 

In parallel with the CJEU’s own efforts to ensure a uniform application of the national 

control measures, the European Commission also actively worked on removing barriers to 

the transnational provision of services by initiating a series of infringement procedures 

against Member States to question a set of requirements for posting of workers, from 

restrictions affecting temporary agency work1049 to the specific requirements for posting 

                                                           
1046 Rush Portuguesa, C-113/89, para. 17 (highlights by the author). 
1047 Säger, C-76/90, para. 12 (highlights by the author). 
1048 Arblade et al., joined cases C-369/96 and C-376/96, para. 35 et seq. (highlights by the author). 
1049 Case C-493/99 Commission v Germany [2001], ECR I-08163; Case C-279/00 Commission v Italy [2002], 

ECR I-01425; Case C-490/04 Commission v Germany [2007], ECR I-06095. 
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non-EU national workers1050 and the lack of clarity of the provisions on what information 

must be provided to the authorities, and when this must be done1051. 

In its judgment in Santos Palhota1052 the CJEU stressed that the objective of the PWD 

96/71 is to coordinate the substantive employment conditions of posted workers, 

independently from the ancillary administrative rules designed to enable compliance with 

those terms and conditions to be monitored. The various control measures do not fall within 

the scope of the PWD 96/71 and may be freely defined by the Member States, in 

compliance with the Treaty and the general principles of the European Union law. 

However, from the perspective of market integration and particularly the free movement of 

services, national monitoring measures started being perceived as a restrictions of economic 

freedoms. National monitoring measures could make it impossible for a foreign provider to 

operate in another Member State using its own employees. Such measures could also cause 

delays or administrative burdens for the service providers. Furthermore, it is sometimes 

argued that national control measures are not in practice aimed at protecting posted workers 

but rather at protecting national markets from foreign competition. In this way the national 

monitoring measures are obstacles to realising a fully integrated service market.1053 

To this extent, in the Vander Elst case (C-43/93) the CJEU already accepted the view that 

undertakings established in one Member State have already followed the legal procedures 

laid down in the State of establishment for engaging workers (whether or not aliens) and 

have already borne the attendant administrative and financial burdens, in so far as they 

employ their own regular staff, do not need to apply for additional work permits in the host 

country, as this would entail an unjustified duplication of burdens and formalities liable to 

put them at a disadvantage in competing with national providers of services.1054 This was 

later reiterated in the case brought to the Court by the European Commission v Belgium1055, 

where the European Commission perceived the restriction on the freedom to provide 

services as arising, in particular,  

‘from the fact that the Belgian authorities require the workers concerned to produce 

documents to prove, first, that they are moving to Belgium in connection with a posting 

and that they are therefore exempt from the work permit requirement and, second, that 

they have sufficient means of subsistence, accommodation in Belgium and travel 

insurance, all this in order to obtain a visa. The requirement of a simple prior 

declaration certifying that the situation of the workers concerned is lawful, 

particularly in the light of the requirements of residence, work visas and social 

                                                           
1050 Case C-445/03 Commission v Luxembourg [2004], ECR I-10191; Case C-168/04 Commission v Austria 

[2006], ECR I-09041; Case C-244/04 Commission v Germany [2006], ECR I-00885. 
1051 Case C-319/06 Commission v Luxembourg [2008], ECR I-04323. 
1052 Case C-515/08 Santos Palhota [2010], ECLI:EU:C:2010:589, paras. 26-27. 
1053 Ahlberg et al. (2014), p. 187. 
1054 Opinion of AG Tesauro delivered in the Vander Elst case, C-43/93, para. 17. 
1055 Case C-219/08, Commission of the European Communities v Kingdom of Belgium [2009], ECR I-09213, 

para. 11. 
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security cover in the Member State where that provider employs them, is a measure 

which, in principle, does not exceed what is necessary to prevent the abuse to which 

the implementation of the freedom to provide services may give rise.’1056  

The same principle was then reiterated in Essent Energie Productie as well.1057 

In a new case brought to the CJEU against Belgium1058 in relation to the notification 

requirements applicable to self-employed service providers, the Court reiterated the 

proportionality test applied in the Commission v Luxembourg [2008] case, and declared 

that:  

‘the declaration requirement at issue includes the obligation to provide the Belgian 

authorities with very detailed information, particularly in the ‘ordinary’ declaration. 

Although it may be feasible for a Member State to ask self-employed service providers 

established in another Member State, travelling to Belgium to supply a service there, to 

provide it with certain specific information, that is on condition that the provision of 

that information be justified in the light of the objectives pursued. However, the 

Kingdom of Belgium fails to give a sufficiently convincing justification as to how the 

provision of that very detailed information is necessary in order to achieve the 

objectives of public interest on which it relies and how the obligation to give that 

information in advance does not go beyond what is necessary to achieve those 

objectives, despite the fact that it should have done so’.1059 

Consequently, by adopting the provisions at issue, namely by imposing a prior declaration 

requiring very detailed information that cannot be justified by objectives of public interest, 

Member States fail to fulfil their obligations under Article 56 TFEU.1060 

Since Article 56 TFEU confers rights not only on the provider of services but also on the 

recipient of those services1061, the national rules that require the recipients of services 

provided by workers posted by an employer established in a Member State other than the 

host country not only to check, prior to the beginning of the provision of the service, 

whether the employer of those workers has himself fulfilled the obligation to make the 

declaration imposed on him, but also, where appropriate, to collect from those workers, 

also prior to the beginning of the provision of the service, their identification data and those 

of their employer and forward it, together with their own, to the competent host country 

authorities, must be held that rules which impose such obligations, non-compliance with 

which may attract a criminal sanction, are liable to make less attractive, to recipients of 

                                                           
1056 Commission of the European Communities v Kingdom of Belgium [2009], para. 16. 
1057 Case C-91/13, Essent Energie Productie [2014], EU:C:2014:2206, para. 48. 
1058 Case C-577/10, European Commission v Kingdom of Belgium [2012], ECLI:EU:C:2012:814. 
1059 European Commission v Belgium [2012], para. 55 (highlights by the author). 
1060 European Commission v Belgium [2012], para. 57. 
1061 See, to that effect, judgments in dos Santos Palhota et al., C-515/08, para. 28 and the case law cited, and 

in joined cases C-53/13 and C-80/13, Strojírny Prostějov and ACO Industries Tábor [2014], 

EU:C:2014:2011, para. 26 and the case law cited. 
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services established in the host country, services furnished by service providers established 

in other Member States and, accordingly, to dissuade those recipients from having recourse 

to service providers resident in other Member States.1062 

As a recent example, in the Čepelnik case (C-33/17), CJEU determined that the Austrian 

national measures requiring a recipient of services provided by workers posted by an 

undertaking established in another Member State to provide security and suspend payments 

to that undertaking restrict the free provision of services within the EU internal market and 

therefore are incompatible with the EU law. Although the Enforcement Directive itself was 

not applicable ratione temporis, both the CJEU and the Advocate General established that a 

measure such as that at issue may produce a number of adverse effects on customers who 

decide to procure services from foreign providers: 1063 

 once the measure at issue is adopted, the customer has to pay the outstanding balance 

in advance to the administration, instead of being able to wait until completion of the 

service by the provider; 

 the customer loses the possibility of retaining part of the balance due, as 

compensation in case of defective or late completion of the works, or of damage 

done in the course of the works; 

 the customer also exposes himself to the risk that, when the provider becomes aware 

of the application of the measure, the works could be halted or delayed. 

On the other hand, the measure at issue makes it less attractive for undertakings established 

abroad to provide, on a temporary basis, their services in Austria:1064  

 it is enough that the Austrian authorities harbour a ‘reasonable suspicion’ that a 

provider has committed an offence under certain provisions of the AVRAG for him 

to lose the right to claim from his customer the outstanding balance for the service 

provided; 

 the measure at issue may, at the very least, expose service providers to increased 

risks of delays in the payment of amounts that, more often than not, constitute a 

significant part of the overall fee agreed;  

 the measure at issue may also produce certain unfavourable financial consequences, 

even when no offence has been committed, because the security remains for the 

whole duration of the procedure for the imposition of the penalty (which can last for 

several years) in the Austrian administration’s account where it generates no interest. 

Both the Advocate General and the CJEU agree that the effects of the measure, far from 

merely inciting service providers to abide by the domestic labour legislation, go far beyond 

that, by actually discouraging the cross-border supply of services.1065 In the case at hand, 

                                                           
1062 De Clercq et al., C-315/13, paras. 58-59. 
1063 Opinion of AG Wahl delivered in the Čepelnik case, C-33/17, para. 37. 
1064 Opinion of AG Wahl, Čepelnik, C-33/17, para. 38. 
1065 Opinion of AG Wahl, Čepelnik, C-33/17, para. 39. 
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the combination of hefty penalties with a security such as that at issue appears to prejudice 

substantially the enjoyment of the freedom to provide services guaranteed by the Treaties. 

In particular, taken together, those measures alter, to a significant degree, the delicate 

balance between different (and at times competing) interests pursued by PWD 96/71: to 

promote the transnational provision of services while ensuring fair competition and 

guaranteeing respect for the rights of workers in both the host and home Member State.1066  

In the wake of the Čepelnik ruling, several important preliminary questions from Austria 

have found their way to the CJEU1067. They all concern the Austrian law and practice of 

Austrian officials towards undertakings posting workers thereto have protectionist nature 

and appear incompatible with the free provision of services in the EU.1068 These questions 

have a universal common denominator as well – major doubts regarding the harshness and 

excessive formalism of the national provisions transposing the Enforcement Directive and 

establishing obligations which go beyond the ones provided for by the Directive. Although 

in previous analogue instances the CJEU has declared that a system under which the 

amount of the penalties imposed varies in accordance with the number of administrative 

offences does not seem, in principle, to be disproportionate in itself1069, the administrative 

or punitive measures permitted under national legislation must not go beyond what is 

necessary in order to attain the objectives legitimately pursued by that legislation, and the 

severity of the sanctions must be commensurate to the seriousness of the breaches for 

which they are imposed.1070 

Following the CJEU’s judgment in the Čepelnik and Maksimovic1071 cases, all Member 

States will be likely to revise their national laws to comply with the EU law not only from 

substantive but procedural point of view, providing another example of intervention into 

national labour law following the case law of the CJEU. 

3.3. European Labour Authority: towards a uniform European labour law? 

The revision of the PWD 96/71, on one hand, finally clarifies certain questions that were 

amiss from its original version, e.g. the definition of ‘remuneration’ and ‘temporariness of 

services’, in order to ensure its content is in line with other EU legislation applicable to 

                                                           
1066 Opinion of AG Wahl, Čepelnik, C-33/17, para. 109. 
1067 In four cases – C-645/18, C-712/18, C-713/18 and C-227/19 – the Austrian court lodged a preliminary 

question concerning the imposition of very high fines, in particular high minimum penalties, imposed 

cumulatively for violating only formal obligations in posting of workers. In four subsequent cases – C-

138/19, C-139/19, C-140/19 and C-141/19 –  in addition to the above-mentioned issues, the Austrian courts 

requested the CJEU to assess the compatibility of the national requirements related to notification in the event 

of premature termination or interruption of the period of posting, as well as to document retention 

requirements. 
1068 Čepelnik, C-33/17, para. 41. 
1069 Case C-255/14, Chmielewski [2015], EU:C:2015:475, para. 26. 
1070 Case C-190/17, Zheng [2018], EU:C:2018:357, paras. 41-42 and cited case law. 
1071 Joined cases C-64/18, C-140/18, C-146/18 and C-148/18, Zoran Maksimovic et al. [2019], 

ECLI:EU:C:2019:723. 
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posted workers. On the other hand, it introduces stricter requirements to all service 

providers active in transnational business, with the intent to ‘create a social Europe that 

protects workers and stops companies from engaging in a race to the bottom’.  

While the European Commission welcomed the adoption of the new PWD 2018/957, many 

stakeholders – including BusinessEurope – consider the European Commission’s proposal 

an ‘attack on the single market’1072, undermining the competitive position of foreign 

services providers through new disproportional rules on remuneration, longer postings, and 

subcontracting, and interfering in national wage setting systems. The dissatisfaction with 

the adopted regulation lead two Member States – Hungary and Poland – to bring an action 

to the CJEU, requesting the Court to annul the new PWD 2018/957 (or at least, its most 

controversial provisions). 

Towards those who advocate that the new PWD 2018/957 should have been transformed 

into a social policy instrument based on the Treaty's social policy legal basis, it must be 

stressed that the fact that the PWD 96/71 also promotes the internal market and free 

movement should not be perceived as making workers’ rights subordinate to economic 

interests1073. The conditions imposed by the PWD 96/71 to cross-border service providers 

are also in line with changes made by the Lisbon Treaty to certain parameters in the Treaty 

framework with the recognition of the legally binding nature of the Charter of Fundamental 

Rights, including its Article 31 on fair and just working conditions, and the introduction of 

Article 9 TEU, according to which the Union is to take the requirement of adequate social 

protection into account in defining and implementing its policies and activities; these 

changes reflect the understanding that economic growth and liberalisation must go hand in 

hand with adequate social protection1074. 

Namely, European employment and social policy today does not only cover the 

harmonisation of strictu sensu labour law provisions, but rather the standardisation of the 

‘labour related costs’ relevant from the point of view of the workers’ social security – e.g. 

the protection of health and safety of workers, the costs of redundancy and lay-off etc. – in 

a way that it neutral from competitiveness perspective.1075 Building a true Single European 

Labour Market, however would require dismantling non-monetary barriers as well: 

language and cultural differences, the monetary costs of moving, inefficient housing 

markets, insufficient international recognition of professional qualifications, disparate 

education systems and the lack of transparency in job openings.1076  

On the long term, it seems that there is an intention by the EU institutions to harmonise 

national labour laws at European level. At the core of the EU social policy lies the principle 

of ‘equal pay for equal work’; on the other hand, the establishment of the European Labour 

                                                           
1072 BusinessEurope (2016), p. 1. 
1073 van Nuffel/Afanasjeva (2018), p. 1426. 
1074 van Nuffel/Afanasjeva (2018), p. 1427. 
1075 Gyulavári/Krémer (2004), p. 14. 
1076 Krause/Rinne/Zimmermann (2014), p. 15. 
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Authority (‘ELA’) also clearly signals the intention to implement a more concerted 

approach to the supervision and enforcement of labour rules across borders. 

With the adoption of the new PWD 2018/957 in 2018, the Juncker Commission’s ambitions 

for ensuring fairer labour mobility have not ended, as they concluded their office with the 

adoption of the regulation establishing the ELA1077, aiming at supporting national 

authorities to correctly apply EU rules on free movement of workers, posting of workers 

and social security coordination, and to facilitate cooperation and exchange of information 

between national labour authorities.  

The ELA started functioning by the end of 2019, and is expected to gain full operational 

capacity by 2024. Considering its future headquarters in Bratislava, Slovakia1078 – located 

on the axis between ‘net receiver’ (e.g. Austria, Germany) and ‘net sender’ (e.g. Hungary, 

Poland) countries, as well as Croatia, released from the transitional measures limiting its 

nationals’ full access to the EU labour market by 30 June 2020 – the ELA’s role seems to 

build a bridge between ‘high-wage’ and ‘low-wage’ countries, both in a geographical and 

abstract (regulatory) sense, to improve the administrative enforcement of posting rules and 

reduce the instances of ‘social dumping’.  

a) Establishing the European Labour Authority 

Despite the implementation of the Enforcement Directive, the action of the national 

authorities is insufficient to enforce compliance with European mobility rules: this is partly 

due to the authorities’ lack of resources in many countries, but also to the difficulties they 

have in cooperating with one another. The EU has a necessary role to play in overcoming 

these difficulties.1079 To facilitate the task of national authorities, the European Commission 

has created tools and networks for information sharing and cooperation; nevertheless, these 

networks are fragmented and should be better coordinated. Currently, there is a 

stratification of separate networks in the areas of posting, undeclared work and social 

security coordination: each addresses one or more specific areas under its responsibility, 

although the issues would often benefit from a more integrated approach.1080 

As reminded by Cremers, the Senior Labour Inspectors Committee (SLIC) carried out a 

project already in 2010–2011.1081 The project’s aim was to improve the manner in which 

information is exchanged between labour inspectorates and to ensure enhanced cross border 

enforcement and mutual assistance in inspection and sanctioning proceedings. The final 

                                                           
1077 Regulation (EU) 2019/1149 of the European Parliament and of the Council of 20 June 2019 establishing a 

European Labour Authority, amending Regulations (EC) No 883/2004, (EU) No 492/2011, and (EU) 

2016/589 and repealing Decision (EU) 2016/344. OJ L 186, 11.7.2019, pp. 21–56. 
1078 https://www.consilium.europa.eu/en/press/press-releases/2019/06/13/bratislava-to-host-the-european-

labour-authority/ 
1079 Fernandes (2017), p. 3. 
1080 Fernandes (2017), p. 5. 
1081 Project CIBELES, an Overview 

(http://www.mitramiss.gob.es/itss/ITSS/ITSS_Descargas/Sala_de_comunicaciones/Noticias/2011/Adj_not_20
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consensus paper concluded that neither mutual assistance nor cooperation between labour 

inspectors could rely on a complete and common legal basis. Moreover, inspection services 

signalled a lack of national networking between all relevant compliance offices and 

authorities with information spread over several instances, and with demarcations of and 

limitations to competences that differed in every Member State. The recommendation was 

to approve mutual assistance at European level in order to ensure the mutual and reciprocal 

exchange of information and active cooperation among the regulatory authorities from all 

the Member States.1082 

As early as 2013, Michel Barnier, then the Commissioner in charge of the internal market, 

stressed the need to establish a (European) control agency to coordinate and strengthen the 

mandate of labour inspectors.1083 The European Commission’s proposal for a regulation 

establishing the ELA followed a few years later, in 2017, to address labour mobility and 

social security coordination challenges by the creation of the ELA and the European Social 

Security Number (ESSN). 1084  

Following consultations and an Impact Assessment1085, a legislative proposal1086 was 

presented in March 2018. The European Commission, the Parliament and the Council 

reached a provisional agreement on the proposal in February 20191087. The Parliament and 

the Council formally adopted the Regulation establishing the European Labour Authority, 

which entered into force on 20 June 2019. 

The main problem identified by the European Commission in the Impact Assessment is that 

– taking into consideration the size of the EU labour market, accounting for 3.7% of the 

total EU working-age population –  free movement of workers and the freedom to provide 

services depends upon wellfunctioning cross-border mobility of labour in respect of EU 

rules in the field of employment and social security systems in cross-border situations. 

Although EU law sets out specific provisions to support their implementation and to 

facilitate exchange of information between Member States challenges remain in complying 

and enforcing EU rules on labour mobility in a fair, simple and effective way due to: 

 Fragmented cooperation arrangements at the EU level as there is a stratification of 

separate networks in the areas of posting of workers, undeclared work, and social 

security coordination that are dealing with the specific areas under their 

                                                           
1082 Cremers (2020), p. 5. 
1083 Jarry/Yves (2013) Barnier propose une agence européenne d’inspection du travail. Reuters, 3 December 

2013 (https://fr.reuters.com/article/topNews/idFRPAE9B204S20131203). 
1084 Inception Impact Assessment Accompanying the Proposal for a Regulation of the European Parliament 

and of the Council establishing a European Labour Authority (‘ELA Impact Assessment’) 
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1086 Proposal for a Regulation of the European Parliament and of the Council establishing a European Labour 

Authority {COM(2018) 131 final}. 
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on 07 June 2020). 
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responsibility while problems handling would often benefit from a more integrated 

approach. This is compounded by bilateral agreements between Member States in 

these different areas over time that increases the complexity of dealing with cross-

border situations as arrangements differ from one agreement to the other.1088 

 Insufficient/inadequate capacity of competent national authorities to cooperate due 

to a lack of resources, linguistic and digital capacity, and lack of information.  

 Absence of a risk assessment capacity to address multi-faceted/ cross-border 

phenomena like new risks arising from blurred boundaries between the posting and 

free movement of workers, social security coordination (including possible tax 

fraud), undeclared work, and in certain cases work-related crime.  

 Insufficient access to and sharing of information despite the existing measures at 

the EU level in this area. E.g. the national authorities still face time-consuming data 

collection processes and have difficulties in sharing information with national 

authorities in other Member States charged with enforcement and inspection as 

there is no instrument for sharing information on inspections.  

 Weak or absent tools for dispute settlement and for joined cross-border investigate 

activities increase uncertainty, time and costs in solving disputes and in detecting 

and combatting fraud or abuse. There are no fora for dispute settlement beyond 

social security coordination, nor standard procedures and support for the 

organization of joint labour inspections. 

The aim of the ELA is therefore to gather a series of similar EU bodies within a unified 

institutional setting in order to enhance coordination in relation to labour mobility. The 

seven EU bodies (including the Committee of Experts on Posting of Workers) variously 

concerned with European labour mobility are to be gathered under one roof, to streamline 

work in this area, gathering resources and fostering synergies across different aspects of 

labour mobility.1089 

b) The role of the ELA in the regulation of postings 

The objective of the ELA is to contribute to ensuring fair labour mobility in the internal 

market fits in a more operational implementation of the acquis communautaire. It can also 

be seen as an indispensable complement at EU-level of national measures that were 

formulated: based on the current observations, national competent enforcement and 

compliance authorities are unable to meet their liabilities as soon as transnational elements 

enter. Moreover, their cooperation is hampered by fragmented national mandates and 

dispersed competences and related legal and operational difficulties to trace circumvention 
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in cross-border situations. Cooperation across the territorial borders and across the 

disciplines is of utmost importance.1090 

Based on the European Commission’s proposal, the ELA will play a key role in providing a 

systematic support to national administrations, mobile citizens and businesses on cross-

border employment matters, including posting of workers. As a matter of fact, a strong 

connection was envisioned between posting and the concept of the ELA already months 

before the adoption of the concrete text: the idea of the ELA was first mentioned in 

September 2017, a couple of days before reaching this common position on the revision of 

the PWD 96/71.1091 

The ELA will certainly play some role in the enforcement of the dispositions of the PWD 

96/71 and the Enforcement Directive in cross-border settings, however it is yet to be 

confirmed whether its activity will be confined to a supporting role only vis-à-vis the 

competent national authorities, or it will be endowed with a more operational (and possibly, 

mandatory) role1092. Within the context of the preparations of the Enforcement Directive 

and the new PWD 2018/957, and discussions during their legislative procedure, the need 

for a strengthened framework for the application and enforcement of existing rules became 

evident. The establishment of a European Labour Authority aims at filling this gap.1093  

Once fully operational, the ELA will fulfil the role of sole consultative body in the field of 

posting, replacing the Committee of Experts on Posting of Workers (the ‘PW Committee’) 

and the European Platform on tackling undeclared work, pooling technical and operational 

tasks of these bodies into a permanent structure and tries to enhance its efficacy.1094 There 

is no further guidance how the replacement will look like in practice, but if the ELA 

substitutes the European Commission as Secretariat, for example, it is hoped that the policy 

making perspectives can even be better coordinated and the overlaps minimised.1095 

Certainly, as raised by Fernandes, the ELA should not become a mere administrative 

platform for information exchange and cooperation, even if this would be the simplest 

solution from both political and financial perspective,  as this would not relief the tensions 

caused by European labour mobility nor reinforce the European labour market. On the other 

hand, the ELA should not become a supranational authority either, as currently, there are no 

legal basis to confer a restrictive role on Member States.1096  

The ELA will be in a good position to oversee (directly or indirectly) national policies and 

enforcement mechanisms, and therefore foster a more uniform application of administrative 

requirements and control measures in line with the Enforcement Directive.  
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Currently, the PW Committee operates as a high level committee charged with supporting 

and assisting the Member States in identifying and exchanging good practices, to 

institutionalise the current informal Group of Government Experts and to formally involve 

social partners regularly.1097 The PW Committee acts as a forum of cooperation, to allow 

Member States to participate actively in a systematic and formal process of identification 

and exchange of good practices in the field of posting of workers.1098 

The PW Committee engages with the public bodies responsible for control, such as labour 

inspectorates, as well as, at appropriate levels and in accordance with national law and 

practice, formally and regularly involve the social partners, in particular representatives of 

the social partners in sectors with a high incidence of recourse to posted workers.1099 

Accordingly, the tasks of the PW Committee is to1100:  

1. support and assist the Member States in identifying and promoting the exchange of 

experience and good practices;  

2. promote the exchange of relevant information, including information on existing 

forms of (bilateral) administrative cooperation between the Member States and/or 

social partners;  

3. examine any questions, difficulties and specific issues which might arise concerning 

the implementation and practical application of the PWD 96/71 or the national 

implementing measures, as well as its enforcement in practice;  

4. monitor the progress achieved in improving both access to information and 

administrative cooperation, and in that context, inter alia, assess the different 

options for a suitable technical support for the information exchange needed to 

enhance administrative cooperation, including an electronic information exchange 

system;  

5. examine possibilities to increase effective compliance with, and enforcement of 

workers’ rights and protection of their position, if necessary;  

6. engage in an in-depth examination of practical cross-border enforcement problems 

in order to solve existing problems, improve the practical application of existing 

legal instruments as well as to improve mutual assistance between Member States, if 

necessary. 

In contrast with the consultative/advising approach of the PW Committee, the ELA is 

expected to adopt a more proactive and initiator role, to assist the Member States and the 

European Commission in strengthening the access to information, should support 

compliance and cooperation between the Member States in the consistent, efficient and 

effective application and enforcement of the Union law related to labour mobility across the 
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Union, and the coordination of social security systems within the Union, and should 

mediate and facilitate solutions in the case of disputes.1101 

In addition to examining the difficulties concerning the implementation and cross-border 

enforcement of the posting regulation, the ELA will actively support the national 

authorities in carrying out concerted and joint inspections, providing strategic, logistical, 

and technical support.1102 In case of dispute between Member States, the ELA will have a 

mediation role as well.1103 

In terms of the completion of Juncker Commission’s European Pillar of Social Rights, the 

reform of the regulations on social security coordination, as well as the discussions on the 

lex specialis on the application of the posting rules on the road transport sector are still 

outstanding – waiting for the new von der Leyen Commission to complete this task. 

c) Early feedback on the introduction of the ELA 

According to the European Commission’s Impact Assessment, the ELA’s introduction is 

expected to have significant positive economic, social and administrative effect. 

The economic benefits to be expected for national authorities are savings in terms of time 

and resources needed to deal with cross-border issues as ELA could streamline activities of 

various EU networks where national authorities participate and avoid duplications, support 

easier and faster exchange of information between the authorities, facilitate dispute 

settlement or provide logistical support to joint actions. The expected benefits for 

businesses will be time and resource savings in getting information on EU rules and easier 

compliance with them. Improved enforcement of rules will create a level playing field for 

businesses by ensuring that compliant businesses do not suffer unfair competition from 

those that do not comply with European cross-border labour mobility rules. For EU citizens 

and the economy in general, the benefits will result from an enhanced freedom of 

movement of workers and contributing to a better functioning of the European labour 

market as well as from facilitating provision of services.1104 

The social benefits of the ELA’s operation would include a better awareness of mobile EU 

citizens about their rights and possibilities to enforce them in the areas of social security 

and labour rights in cross-border situation. This would increase the fairness in the single 

market and reduce the risk of EU mobile citizens being abused.1105 

From administrative perspective, the ELA’s activity will rationalise and streamline the 

administrative practices for crossborder cases and therefore reduce the administrative 

burden for national authorities, EU, individuals and business by improving tools for co-
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operation and for access to and sharing of information. Cost savings could be expected 

from reducing or eliminating overlaps e.g. in data collection or in the work of EU 

networks.1106 

Other authors believe that the ELA would also contribute to closing the representation gap 

as well as other challenges linked to application of EU laws in practice experienced by 

workers (and their representatives) working in European-scale companies.1107 Namely, at 

least some gaps that currently exist in EU law and its enforcement could be addressed by 

the ELA as follows: 

1. Monitoring the operationalisation and application of the European Works Councils 

Directive and the functioning of EWCs. According to Jagodziński and Rasnača, until 

now, despite research efforts by several centres (including the ETUI), it has been 

impossible to create a register that would include information about company’s 

eligibility to set up a European works council (EWC) by way of monitoring its 

geographical, ownership, organisational and financial structure. Furthermore, 

assistance in solving transnational EWC-related disputes would be a great help 

towards improving the enforcement of the EWC Directive, without immediate 

resorting to full litigation (mediation or arbitration model). 

2. Monitoring the operationalisation and application of the Directive on Workers 

Involvement in the Societas Europaea (2001/86/EC) – i.e., monitoring the possible 

extension of workers’ representation on the boards of companies and the functioning 

of SE works councils. It has proven impossible in practice to monitor whether and 

how the prerequisites for employee participation have been met. Also the rules 

whereby employee representatives are represented on company boards and on SE-

Works Councils have shown themselves to be inaccessible to the very workforces 

which they purport to cover.  Furthermore, the creation of ‘empty’ SEs (i.e. 

companies without workers at the moment of installation), made possible by some 

Member State’s tolerance towards obvious circumvention of the EU Directive, fails 

to ensure the prescribed workers’ involvement once that company hires workers.  

3. Monitoring the impact of cross-border company mobility on workers’ rights.  The 

ELA could work towards developing pan-European solutions to existing legal gaps 

and/or develop standards to ensure compatibility and coherence in company law and 

to monitor their knock-on effects for governance and workers’ rights.   

4. In the absence of regulation of transnational collective bargaining, the ELA could 

provide monitoring and assistance in the application and enforcement of transnational 

company agreements (including European Framework Agreements) across the EU.  

                                                           
1106 ELA Impact Assessment, p. 4. 
1107 Jagodziński/Rasnača (2017), p. 1. 
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Although a stronger coordination European labour mobility was welcomed by most of the  

stakeholders1108, the creation of an independent (European) authority/agency to replace the 

existing EU labour mobility bodies is disputed.1109 BusinessEurope, for instance, expressed 

their doubt that ‘the setting up of a European Labour Authority is an efficient and cost 

effective way of achieving this. Streamlining existing structures was possible without 

creating a new agency’.1110 Despite these concerns, BusinessEurope agrees that removing 

barriers for labour mobility in Europe is key to ensure that enforcement measures do not 

place excessive administrative burdens on mobile enterprises or workers or end up 

discouraging labour mobility1111. Consequently, they support the provision of reliable, 

easily accessible, up to date information to avoid duplication and reducing bureaucracy and 

administrative burdens for companies1112, as well as the objectives of digitalising existing 

procedures, making information more accessible for companies, especially SMEs, and 

workers, and facilitating information sharing / improving coordination between national 

authorities.1113 

Overall, the main expectation towards the ELA is that it will play a key role in the 

structural prevention and solving of problems and breaches originating from the relevant 

labour mobility acquis. Tackling labour mobility problems and disputes has to be made 

operational through:  

 the establishment of arbitration procedures that can solve labour mobility frictions 

and related claims outside the courtroom;  

 combining existing national instruments across all relevant and intertwined policy 

areas (social legislation, binding collective agreements, social security and tax 

obligations), leading to complementary functioning in relation to existing national 

compliance bodies;  

 the assessment of conflicting national and EU rules and interpretation problems, 

combined with an in-depth analysis of the mechanisms underlying circumvention 

practices and similar breaches;  

 working towards recommendations to the European legislator in relevant domains 

of the single market and the Community acquis (freedom of establishment, free 

service provision, free choice of contract, company law);  

 a clear division of labour with regard to the existing bodies (the Agencies, the 

Administrative Commission and the Platform on Undeclared Labour) and the ELA; 

and  

                                                           
1108 According to the European Commission, 64% Europeans supported more European level decision-making 

dealing with social security issues in 2016, an increase by 14 percentage points compared to 2014 (ELA 

Impact Assessment, p. 2.). 
1109 See the result of the stakeholder consultation accompanying the ELA Proposal {SWD(2018) 80 final}. 
1110 BusinessEurope Position Paper (2018a) p. 1. 
1111 BusinessEurope (2018a), p. 2. 
1112 BusinessEurope (2018a), p. 1. 
1113 BusinessEurope (2018a), p. 3. 



241 

 

 access for the main stakeholders to infringement procedures at the CJEU.1114 

As recognised by the ELA Regulation itself1115, the ELA is not (only) an instrument 

relevant for EU social policy, the activity of the ELA goes to the core of the functioning of 

the single market as the ELA has to deal with the practical application of EU law.1116 Its 

operation will therefore (hopefully) contribute to resolving the tension between the 

economic and social aspect of the European Union, which is at the heart of the challenge of 

the regulation of postings as well, and take over the role as the ‘guardian of posting’1117 

from the CJEU. 

4. Summary 

The posting of workers is a complicated phenomenon where service providers and posted 

workers fall under several jurisdictions. Even though today’s top politics and media tend to 

associate the posting of workers with social dumping, the issue represented is much more 

complex, and serves as an indication that – quarter of a century after the establishment of 

the EU single market – the European Union has still not overcome all the challenges arising 

from the coordination of the multiple interests and legislation systems represented by its 

Member States. 

Being a transnational phenomenon by definition, the posting of workers is currently 

regulated, on the surface, by European Union legislation and case law; most prominently, 

the PWD 96/71 and the Enforcement Directive. However, EU rules serve only as a basis for 

coordinating and resolving conflicts between national systems, rather than as a direct basis 

for labour market regulation.1118 Today, Member States retain the right to regulate key 

fields of labour law such as pay, as well as to implement their own systems of enforcement 

to guarantee the correct application of the ‘hard core’ employment rights guaranteed under 

the PWD 96/71, as well as to monitor and pursue any circumvention of these rights based 

on the Enforcement Directive. National exceptions of public policy are also used by 

Member States to extend the level of protection (of their labour market, rather than of the 

rights of posted workers) under the principle of ordre public.  

Consequently, in practice, service providers operating in the EU single market are 

confronted with 28 different schemes of regulation and competence1119 that make 

compliance with the requirements very difficult, going against the spirit of business. This 

high number of variations in processes creates unnecessary administrative burden on the 

                                                           
1114 Cremers (2017), p. 12. 
1115 Recitals 1-5 of the ELA Regulation. 
1116 Cremers (2020), p. 10. 
1117 Gellérné (2018a) 
1118 Čaněk et al. (2018), p. 17. 
1119 32 schemes, if counting the EEA countries (Iceland, Liechtenstein and Norway) and Switzerland as well, 

to which countries the Posted Workers and Posted Workers Enforcement Directives apply as well. 
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service providers active in multiple Member States. From the authorities’ perspective, 

inspectors often work with little and sometimes incorrect information about posted workers 

and their employers.1120 Considering the complex and interrelated challenges that cross-

border posting brings to national authorities, the most effective way to tackle them would 

be a comprehensive transnational approach.1121 In addition, as a consequence of the 

diversity of national labour laws, labour inspection bureaucracies in different countries 

often operate along different priorities and goals.1122 From market perspective, uniform 

criteria and requirements across the whole European Union would be preferred, as simpler, 

less challenging requirements would encourage a more law-abiding behaviour; this 

however would require the Member States to relinquish their sovereignty in regulating 

labour relations in general, including salary setting and industrial relations. The current 

debates around posted workers show that time for this major step has not come yet.  

The direct applicability of the PWD 96/71 and of the Enforcement Directive entails that 

service providers can challenge the administrative requirements and control measures 

introduced (primarily in the host Member State) with the aim to provide the competent 

labour authorities with the appropriate means to assess the volumes of postings into their 

countries, and to facilitate the enforcement of the posted worker, and in parallel to it, social 

security provisions. The most recent judgments of the CJEU related to postings indicate 

that a process of harmonisation of administrative requirements through case law has started, 

taking the first steps towards the simplification of the Austrian enforcement system, as it 

happened in Belgium after the introduction of the LIMOSA declaration. Following the 

implementation of the new PWD 2018/957, reforming the way the remuneration of posted 

workers should be calculated during their assignment, as well as extending their labour 

rights in case of long-term postings, the next step might be as well to challenge the national 

substantive labour law rules in order to create a homogeneous EU labour market as well. 

This however, is not only a legal challenge to solve, but would require to dismantle the 

national labour and social security systems as they are known today.  

To support the work of the national labour authorities, lacking adequate resources in many 

countries, the new European Labour Authority (ELA) was established in 2019, to bring 

under a single umbrella the fragmented national mandates, dispersed competences and 

related legal and operational difficulties in a number of fields, including the posting of 

workers, undeclared work and social security coordination. The establishment of the ELA 

clearly signals the intention to implement a more concerted approach to the supervision and 

enforcement of labour rules across borders. Replacing the Committee of Experts on Posting 

of Workers and the European Platform on tackling undeclared work, the ELA will no 

longer act only as a consultative/advisory body, but be able to fulfil a more 

proactive/executive role, to assist the Member States and the European Commission in 

                                                           
1120 Čaněk et al. (2018), p. 4. 
1121 Čaněk et al. (2018), p. 3. 
1122 Čaněk et al. (2018), p. 13. 
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strengthening the access to information, should support compliance and cooperation 

between the Member States in the consistent, efficient and effective application and 

enforcement of the Union law related to labour mobility across the Union. 
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CONCLUSION AND RECOMMENDATIONS 

The aim of this thesis is to provide an overview of the changes in the legislative landscape 

occurred during the almost two decades after the adoption of the PWD 96/71, and 

following the extensive of judicial review of the requirements applicable to postings within 

the EU by the CJEU. 

Following a chronological order, the thesis reviewed the circumstances leading to the 

adoption of the Enforcement Directive and the revision of the PWD 96/71, assessing the 

administrative requirements introduced vis-à-vis of the service providers active on the 

single market with the intent to monitor the correct application of the requirements 

enshrined in the PWD 96/71, and identifying some of the challenges encountered by 

national authorities and market operators while ensuring compliance.  

This thesis also reviewed the political and legislative circumstances that – in parallel to the 

adoption and implementation of the Enforcement Directive – opened the possibility to 

further EU-level legislative intervention to harmonise the substantive requirements on 

postings, in the form of the new PWD 2018/957. Referring back to the landmark case law 

published by the CJEU in relation to posting, this thesis demonstrated how the CJEU’s 

judicial review evolved in order to solve the ‘social trilemma’ and define the competence of 

the EU vis-à-vis Member States in the most sensitive issue of postings: the definition of the 

minimum rates of pay / remuneration. The clash between EU-level and national interests is 

clearly visible in the adoption of the new PWD 2018/957, with several Member States 

objecting against the European Commission’s proposal for a new directive and ultimately, 

triggering a subsidiarity test through the Early Warning System (‘yellow card’ procedure) 

and holding a heated debate on the adoption of the new regulations that, in their view 

would restrict national autonomy in regulating labour law.  

This thesis introduced the newly adopted PWD 2018/957, reviewing in detail its most 

controversial new dispositions, namely the implementation of the concept of ‘equal pay for 

equal work’ through the re-definition of the components of posted workers’ remuneration; 

the limitation of the duration of postings; and the extension of employer liability in 

subcontracting and temporary agency chains. This analysis reflects on the CJEU’s 

landmark case law, the findings of which are clearly detectable in the final text adopted by 

the Member States. 

When attempted – as the example of the new PWD 2018/957 demonstrates – it took several 

years to reach a compromise that is politically and legally backed by the qualified majority 

of the Member States1123. It therefore fell on the CJEU to interpret the provisions of the 

                                                           
1123 Although in social policy, most areas where the EU has competence to act are already subject to qualified 

majority vote (QMV) and ordinary legislative procedure, a reduced but significant number of areas of social 

policy (including: the protection against dismissal, social representation and defence of workers’ and 

employer’s interests, conditions of employment for third-country legal residents, non-discrimination and 

social security and social protection for workers outside cross-border situations) still require unanimity among 
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PWD 96/71, and to reconcile the principles of the EU single market with national social 

policies in case of conflict.  

Whilst it is true that the new PWD 2018/957 attempts to consolidate the case law of the 

CJEU interpreting the notion of ‘minimum rates of pay’ and to align the duration of 

postings with the definition provided in the current Social Security Regulation (EC) No 

883/2004, given the limitations arising from the directive as a legal instrument, it does not 

take a significant step towards the introduction of a homogeneous definition of ‘posted 

worker’, let alone the uniform regulation of remuneration across the whole EU, or the 

harmonisation of the rules on posting with the regulation applicable to the transportation 

sector. 

To date, Member States are unwilling to renounce their sovereign rights to regulate pay and 

labour relations in favour of the single market, as demonstrated by the two ‘yellow card’ 

procedures initiated in relation to the posting of workers: indirectly, against the Monti II 

Regulation, and directly, against the new PWD 2018/957. To resolve the political and 

legislative impasse occurred, the CJEU attempted to harmonise the substantive regulation 

of the posting of workers, clarifying some of the key concept of postings. Its role being 

limited to the interpretation of the Treaties and EU law, not even the CJEU was able to 

overcome the main challenge related to postings: establishing a hierarchy between the EU 

economic freedoms and the social rights of EU citizens; the CJEU had to content 

themselves with giving the initial impetus of the ‘legal revolution’ of posting, which – after 

several years of political debate – culminated in the adoption of the new PWD 2018/957. 

1. Recommendations 

The regulation of postings at EU level is far from being completed. Even with the 

implementation of the new PWD 2018/957 into the national law of the Member States, due 

to be completed by 30 July 2020, and the adoption of the Mobility Package to regulate 

postings in the transportation sector, the question of posting will continue to duel debates 

between the ‘high wage’ Western Member States, and the ‘low wage’ Eastern Member 

States. If a ‘two-speed Europe’ is implemented, this will further deepen the gap between 

the economies of the Euro-zone and the non-Euro countries. 

Introducing and enforcing uniform labour standards in order to strengthen social provisions 

of the EU Treaties, promoting a ‘race to the top’ through corporate codes and the 

dissemination of best practices, empowering local actors to ensure the representation of 

workers in the current global corporate structures would certainly play a beneficial role in 

                                                                                                                                                                                 
EU Member States and a special legislative procedure. On 16 April 2019 the European Commission launched 

the discussion on how to render decision-making process at EU level more efficient in the social field by 

activating the passerelle clauses, and transferring these remaining fields under QMV and ordinary legislative 

procedure. For an overview, see: Aranguiz (2019). 
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boosting the European economy.1124 The existing differences across Member States, which 

are clearly reflected in the phenomenon of posting, however continue to pose a challenge to 

the EU legislators when attempting to further harmonise the labour and social acquis. 

Harmonising the European labour law in its integrity seems premature in the current 

political environment – this is clear from the ‘yellow card’ procedure initiated against the 

revision of the PWD 96/71. Therefore, to ensure compliance with the rules on posting of 

workers, the EU legislator should focus on the following issues instead: 

 redefining the concept of ‘social dumping’; 

 clarifying the principle of ‘equal pay for equal work’; 

 focussing on the regulation of shadow economy and undeclared work; 

 redefining the means of enforcement of posting rules. 

1.1 Redefining the concept of ‘social dumping’ 

Popular debates on social dumping have accompanied various initiatives towards trade 

liberalization and advances in economic integration between ‘high-wage’ and ‘low-wage’ 

countries.1125 While there is no legally recognised and universally shared definition of social 

dumping, according to the European Parliament’s Committee on Employment and Social 

Affairs the concept covers a wide range of ‘intentionally abusive practices and the 

circumvention of existing European and national legislation (including laws and 

universally applicable collective agreements), which enable the development of unfair 

competition by unlawfully minimising labour and operation costs and lead to violations of 

workers’ rights and exploitation of workers’.1126 

Macroeconomic analyses show that the very logic of competition provides market 

participants with powerful incentives to avoid or circumvent regulatory constraints, 

including social regulations. Tensions between the existing constraints and the possible 

short-term benefits of evading them are inherent in the capitalist system of production and 

accumulation; as a result, social dumping is practiced by different groups of actors in a 

variety of market settings.1127 As articulated by Sapir, there are three channels 

characterising the competition between ‘high wage’ and ‘low wage’ Member States1128, 

namely:  

1. importing goods from ‘low wage’ Member States,  

2. importing services involving posted workers from ‘low wage’ countries, and  

                                                           
1124 Creighton (2004), p. 253. 
1125 Bernaciak (2014), p. 7. 
1126 Report on social dumping in the EU 2015/2255(INI), European Parliament’s Committee on Employment 

and Social Affairs, 18 August 2016, Rapporteur: Guillaume Balas, Chapter  I point 1 

(http://www.europarl.europa.eu/doceo/document/A-8-2016-0255_EN.html) 
1127 Bernaciak (2014), p. 23. 
1128 Sapir (2015), p. 12. 

http://www.europarl.europa.eu/doceo/document/A-8-2016-0255_EN.html
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3. complete / partial offshoring of the production chain to ‘low wage’ Member States. 

Of these, the provision of services through posted workers bears the smallest footprint on 

fair competition and the creation of social dumping1129, as this type of provision of services 

is usually temporary, and the number of workers posted from one Member State to another 

is usually low compared to the full employment. Additionally, contrary to common belief, 

posted workers often accept the assignment for a remuneration exceeding then minimum 

salary/wage rates applicable in the host Member State, with home employers covering 

additional costs such as travel, accommodation, per diem etc. expenses; this implies that 

host country service purchasers are not entirely motivated by cheap labour when engaging 

posted workers.1130  

Despite its economic benefits, the posting of workers is mostly perceived as a negative 

phenomenon associated with ‘social dumping’. In international trade in goods, ‘dumping’ 

usually refers to the economic phenomenon when a foreign manufacturer exports a product 

at a price that is lower in the foreign importing market than the price in the exporter's 

domestic market, or the price is lower than the costs of production. According to 

Bernaciak1131, however, to regard low-income countries’ wages and social standards as ‘an 

illegitimate export subsidy and a form of social dumping’ is problematic for at least three 

reasons: 

 first, the label ‘cheaper and thus more competitive’ is often applied on the basis of 

comparisons of raw wages and GDP per capita without taking into account 

productivity gaps between high- and low-standard settings. In reality, productivity 

tends to be lower in the latter case, which often compensates for real-wage 

differentials; 

 second, such claims disregard the fact that social dumping practices are not pursued 

exclusively by actors from low-wage environments. In particular, the role of high-

wage country companies in exploiting the differences in socioeconomic conditions 

between domestic and foreign locations is rarely a subject of public debate; 

 third, the choice of ‘high wage’ country standards as the point of reference in 

international comparisons is a normative decision that can give a protectionist 

flavour to accusations of social dumping. 

Cross-national differences in wage levels and extents of social protection, as well as 

different degrees to which labour market regulations are actually implemented, have often 

been a source of concern among high-wage country actors about the potential negative 

consequences of integration processes.1132 On the other hand, it is less publicised that the 

‘high wage’ countries’ practice of importing goods from ‘low wage’ countries, as well as 

                                                           
1129 Darvas (2017b). 
1130 Batsaikhan (2017). 
1131 Bernaciak (2014), p. 7. 
1132 Bernaciak (2014), p. 7. 
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offshoring production lines to ‘low wage’ countries (by opening branches or production 

units and outsourcing operations within or outside of the EU) produces an equivalent effect 

to social dumping.1133  

Consequently, the EU legislators should take into consideration that ‘social dumping’ is not 

limited to cross-border labour mobility and employee posting: social dumping practices 

have been equally widespread in other segments of the market. In manufacturing sectors, 

for instance, rule avoidance has often been the main motive behind production relocations 

and concession bargaining; it has also been characteristic for certain outsourcing practices 

and measures intended to increase labour market flexibility.1134 Given these practices are 

less visible to the public opinion than the presence of foreign workers on the national 

labour market, the general attitude towards trade in services with posted workers is less 

favourable that to other types of trade or even other forms of ‘social dumping’.1135 

Secondly, ‘social dumping’ is not an exclusive domain of actors coming from new EU 

Member States or, more generally, low-wage countries: multinational companies 

originating from and/or headquartered in high-wage countries actively search for ways to 

avoid regulatory constraints − in high- and low-wage settings alike. High-wage country 

actors might also indirectly force other market participants into social dumping practices, 

for instance, by setting exceptionally low prices for their subcontractors.1136 

Fostering the legal posting of workers to another Member State has the potential to be a 

solution to the structural inequalities of the EU labour market: higher competition leads to 

efficiency and productivity gains and lower input prices, which benefit the EU’s economy 

as a whole.1137 The new PWD 2018/957 however may discourage the cross-border 

provision of services as a consequence of the stringent requirements and additional 

administrative burdens extended to most of the economic operators and industry sectors. 

1.2 Redefining the principle of ‘equal pay for equal work’ 

All forms of competition between or within a Member State can exert influence on prices, 

profits, wages etc. but lead to more jobs and prosperity overall. Furthermore, by aiming to 

divert the basis of competition away from wage costs, the European Commission’s 

proposal1138 seems to disregard the link between wages and productivity that to a large 

extent is the reason for differences in the level of wages both between and within Member 

States, and which is essential for job creation and growth in Europe. The proposal, in 

particular on subcontracting, seems to imply that companies can be obliged to pay the same 

wages no matter the differences in their productivity and the productivity and performance 

                                                           
1133 Sapir (2015). 
1134 Bernaciak (2014), p. 24. 
1135 Calmfors et al. (2013), p. 83. 
1136 Bernaciak (2014), p. 25. 
1137 Vaccarino/Darvas (2016). 
1138 EC Impact Assessment {SWD(2012) 63 final}, p. 63. 
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of individual workers. Despite the claims of the European Commission, this is in fact 

contrary to the principle of ‘equal pay for equal work’.1139 

As acknowledged by Senior Fellows at the Bruegel Institute, a European think tank 

specializing in economics with open and fact-based policy research, ‘equal’ pay means that 

two persons earn the same amount, and ‘equal pay for equal work at the same place’ is a 

key demand from representatives of a number of high-wage EU countries. However, before 

debating how posted workers can fit into such a vision, it is important to remember that 

there actually is no ‘equal pay principle’ among local (national) workers in any country. 

The wages of two workers doing the same type of job in the same industry vary a lot, 

depending on many factors such as seniority, productivity and the profitability of the 

company – along with more troubling factors like gender. Thus, posted workers are posted 

into already-unequal labour markets.1140  

The ‘equal pay’ principle would require that posted workers from high-wage to low-wage 

countries should either earn less than at home or that wages be equalised throughout the 

EU. This however would be a misguided intrusion on the functioning of labour markets and 

would be against the spirit of any EU Treaty.1141 

1.3 Redefining the focus group from postings to shadow economy 

According to various scholars1142, it is not the posting of workers in itself that produces 

adverse effects in the economy of certain Member States, but the abuse of the mobility 

rights, as well as the employment of undeclared labour. Treating the phenomenon of 

posting of workers as a scapegoat only highlights deeper rooted political problems, at both 

national and EU level: it diverts the attention of the voters, on one hand, from the structural 

unemployment present on the labour market of Member States, and on the other hand, from 

the obsolescence of national labour legislations. 

The emergence of atypical employment forms, such as the posting of workers, is the 

consequence of the global reform of employment, moving away from the ‘male-led, 

manual, industrial production’ model towards the current (and future) ‘diverse, digital, 

services sector’ model.1143 With the liberalisation of the single market and the removal of 

the obstacles to free trade, the national labour markets are more exposed to the challenges 

arising from globalisation, requiring flexible solutions to remain competitive in the 

international market. As raised by Gyulavári, self-employment, subcontracting and 

                                                           
1139 BusinessEurope (2016) p. 4. 
1140 Darvas (2017a). 
1141 Vaccarino/Darvas (2016). 
1142 Guntram Wolff, Director of the Bruegel Institute (Brussels); Pavel Rozsypal, Former Ambassador of the 

Czech Republic to the OECD; Paul Smith, Professor at the Nottingham University (United Kingdom); THE 

DEBATE - The battle over posted workers: Macron on tour to convince EU leaders, France 24 English, 23 

August 2017 (https://youtu.be/Vp6Ltq1un-U). 
1143 Gyulavári (2009), p. 82. 

https://youtu.be/Vp6Ltq1un-U
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outsourcing are all examples of alternative employment forms aiming at the reduction of 

costs (of both employment and social security) and of administrative burdens, and in the 

worst case, allow to circumvent the rigid employment law provisions where the value 

added of labour in the production process is minimal. When applied in line with the scope 

of the regulation, however, they allow a higher level of individual autonomy to highly 

qualified personnel in sectors requiring innovation and high skills.1144 

Undeclared labour is a phenomenon of much larger scale than the posting of workers to 

another Member State: although the size of this shadow economy cannot be defined 

exactly, according to statistics the number of undeclared workers at EU level, depending on 

the Member State, may reach 9-21% or the workforce1145, exceeding almost twenty times 

the estimate number of posted workers (representing, according to the latest surveys, 0,4-

0,9% of the EU workforce). Abuse in the posting of workers constitutes only one channel 

of fraudulent contracting of work: the significant majority of undeclared employment 

comes under the form of fraudulent use of self-employment or fixed-term employment, as 

well as in the framework of temporary agency work, apprenticeships and traineeships, 

contractual relationships between companies or within company groups, and other forms of 

temporary work such as on-call, casual and seasonal work.1146 

The negative effects of undeclared employment – as a consequence of its volume alone –  

significantly exceed those of ‘social dumping’ associated to the posting of workers; on the 

other hand, workers employed illegally, contrary to posted workers, are effectively at the 

mercy of their employer, often working without any social protection1147, for a 

remuneration below the minimum salary/wage levels.  On the other hand, following the 

transposition of the Enforcement Directive, Member States had to implement strict rules on 

national level in order to detect as soon as possible any irregularity, abuse or fraud, related 

to the posting of works to other Member States, and even create the appropriate forums to 

allow posted workers to take action against their employers if required, to enforce their 

rights. 

Although most Member States transposed the Enforcement Directive into their national law 

within the deadline provided (18 June 2016), the results achieved by the application of this 

legislation are first available for analysis this year (2019). For this reason, several Member 

States considered the revision of the PWD 96/71 premature, and relied on the European 

Commission’s report to determine whether the Enforcement Directive achieves the 

objectives pursued in practice1148. Especially the Member States from Central and Eastern 

Europe expressed their concern that the introduction of the principle of ‘equal pay for equal 

                                                           
1144 Gyulavári (2009), p. 83. 
1145 Schneider (2012), p. 61-64. 
1146 Pedersini/Pallini (2016), pp. 9-10. 
1147 Vaccarino/Darvas (2016). 
1148 Letter to Commissioner Marianne Thyssen from Bulgaria, Czech Republic, Estonia, Hungary, Latvia, 

Lithuania, Poland, Romania and Slovakia (http://arbetsratt.juridicum.su.se/euarb/15-

03/nio_medlemsstater_utstationeriongsdirektivet_augusti_2015.pdf). 

http://arbetsratt.juridicum.su.se/euarb/15-03/nio_medlemsstater_utstationeriongsdirektivet_augusti_2015.pdf
http://arbetsratt.juridicum.su.se/euarb/15-03/nio_medlemsstater_utstationeriongsdirektivet_augusti_2015.pdf
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work’ in the context of posting of workers is short-sighted and incompatible with the spirit 

of the true Single Market, as the differences in remuneration are a structural consequence of 

the heterogenic market, deriving from the differences in economic development, tax 

regimes, labour regulations and social security systems, without any intention to generate 

unfair competition.1149 

1.4 Redefining the means of enforcement of posting rules 

To promote fair competition, the policy focus should be on fighting illegal practices, 

including through implementation of the Enforcement Directive. On the contrary, by 

making lawful postings very difficult the European Commission’s proposal would have the 

unintended consequence of increasing the incentives for undeclared work, bogus self-

employment and other illegal practices.1150 

Already in their Impact Assessment in 2012, the European Commission identified problems 

related to the implementation, monitoring and enforcement of the applicable working 

conditions of posted workers, including the protection of worker's rights1151: 

1. deficiencies with respect to information for employers and posted workers; 

2. deficiencies in control, monitoring and enforcement action; 

3. unnecessary administrative requirements and control measures imposed on service 

providers; 

4. deficiencies with regard to administrative cooperation; 

5. inadequate protection of posted workers in disputes concerning individual 

employment conditions. 

The European Commission associated the insufficient enforcement of posting rules with the 

legal clarity with regard to the notion of posting, in particular the two key aspects of 

temporariness and the existence of a genuine link of the employer with the sending 

Member State, as well as with the general formulation of Articles 4 and 5 of the PWD 

96/71, which do not state precisely enough Member States' obligations with respect to the 

implementation, monitoring and enforcement of the Directive.1152 

On the other hand, the final adopted text of the new PWD 2018/957 gives priority to the 

implementation and enforcement of the Enforcement Directive in terms of the uniform 

application of the rules on postings and the guarantee of genuine social convergence1153. 

Namely, the new PWD 2018/957 relies on the processes implemented by the Member 

States in relation to the identification of genuine posting situations (Article 4 of the 

                                                           
1149 Darvas (2017a). 
1150 BusinessEurope (2016), p. 1. 
1151 EC Impact Assessment {SWD(2012) 63 final}, pp. 28-34. 
1152 EC Impact Assessment {SWD(2012) 63 final}, p. 27. 
1153 Recital 4 of the new PWD 2018/957. 
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Enforcement Directive)1154, the publication of the information on the terms and conditions 

of employment (Article 5 of the Enforcement Directive)1155, the framework of 

administrative cooperation between national authorities (Article 7(4) of the Enforcement 

Directive)1156 and the enforcement of subcontracting liability (Article 12 of the Enforcement 

Directive)1157. 

Whether in the form of additional dispositions within the new PWD 2018/957, or as part of 

a separate revision of the Enforcement Directive, should bring clarifications to the means of 

enforcement applicable across the region, especially as the European Commission 

themselves acknowledged that ‘30% of companies providing services across borders 

reported problems with existing rules on posting of workers, such as burdensome 

administrative requirements, paperwork, fees and registration obligations.’1158 In its current 

form, the new PWD 2018/957 is likely to make posting of workers more difficult for 

companies, in particular SME’s, through increased costs, more complex requirements and 

uncertainty.1159 

2. Final remarks 

Through the analysis of the political and legislative background preceding the recent reform 

of the regulation applicable to intra-EU posting of workers, the thesis has attempted to give 

an overview of the context in which the need for reform has been conceived, and to shed 

some light on the current – and potential future – challenges Member States and service 

providers will face after the entry into force of the new PWD 2018/957 in July 2020. 

The previous European Commission taking office in 2014 under the presidency of Jean-

Claude Juncker, following the steps of the Barroso Commission, has undertaken the 

Herculean task to build a ‘more inclusive and fairer European Union’, focussing on the 

creation of a stronger social safety-net in parallel to the strengthening of the EU’s role and 

competitiveness on the global market, to offset the impact on employment and 

employability of the 2004 Eastern enlargement, the 2007/2008 financial crisis, as well as 

the liberalisation of the single market for services in 2009. Nonetheless, the issue of posting 

of workers – i.e. the temporary assignment of workers to another Member State within the 

framework of provision of services – turned out to be a ‘political hornet’s nest’, given the 

complex and intertwined economic, political and EU constitutional issues it raises, shaking 

the very essence of the European Union’s structure. 

                                                           
1154 Recital 22 of the new PWD 2018/957. 
1155 Recital 21 of the new PWD 2018/957. 
1156 Recital 28 of the new PWD 2018/957. 
1157 Recital 25 of the new PWD 2018/957. 
1158 EC Proposal for the amendment of the Posting of Workers Directive {COM(2016) 128 final}, p. 3. 
1159 BusinessEurope (2016), p. 7. 
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The main challenges related to the intra-EU posting of workers originate from a number of 

factors. The most mediatised factor is certainly the existence of a significant wage gap 

between ‘old’ and ‘new’ Member States, raising concerns of ‘regime shopping’ and ‘social 

dumping’, especially among the Member States (such as France) that are struggling to 

reduce their unemployment level with domestic measures. Less obvious difficulties arise 

however from the structure itself of the European Union, and brought to the surface by the 

hybrid nature of the phenomenon of postings: the lack of clear hierarchy between the core 

EU economic freedoms (in particular, the freedom of establishment, the freedom to provide 

services, and the free movement of people), or the need of reassessment of the distribution 

of competences between the EU and its Member States in social and employment-related 

matters. The highly political nature of these questions are likely to turn the European 

Commission’s Herculean efforts into a Sisyphean task. 

The past two decades since the introduction of the PWD 96/71 however demonstrated that 

the differences and specificities of national regulations of employment matters – especially 

in terms of pay, the right of association, the right to strike and the right to impose lock-outs, 

all remaining within the exclusive autonomy of Member States – can significantly hinder 

the implementation of the EU economic freedoms, and thus the smooth operation of the 

single market. The revision of the regulation of postings was therefore initiated in the early 

2000s, in parallel to the discussions on the liberalisation of the services market. Finding the 

balance between internal market needs and the autonomy of Member States turned to be a 

hard nut to crack. The challenges encountered during the regulation of the phenomenon of 

posting of workers derive from the change of value associated to EU-level intervention in 

social policy applicable to posted workers. The ‘clashing points’ analysed by the thesis are 

– on a ‘macro’ level – i) the lack of clarity in the hierarchy between EU economic freedoms 

and national labour law; ii) the broad interpretation of ‘cross border element’; and iii) the 

different interpretation of the notion of ‘public policy’ (ordre public) by the Member 

States. 

Given the legislative impasse, the CJEU took the reins to drive the European integration of 

postings, bypassing the legislative deadlock created by the conflict of political interests. By 

doing so, however, the CJEU ignited the tensions between social and labour rights on the 

one hand and economic freedoms and competition rules on the other hand. As reviewed in 

the thesis, the initial case law (from the Webb and Rush Portuguesa cases up until the Laval 

Quartet) of the CJEU principally promoted the implementation of the free movement of 

services, gradually introducing a number of proportionality tests assessing the legitimacy of 

the national regulations and removing any that could constitute a restriction to the EU 

economic freedoms. The uproar of the political and academic community following the 

Laval Quartet judgment, exacerbated by the impact of the 2007/2008 financial crisis 

required the CJEU to step back and take a more ‘social’ stance in the interpretation of the 

‘hard core’ employment rights to be granted to posted workers during their assignment, 

especially with regards to the remuneration due and the applicability of collective 
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agreements. Nonetheless, the most recent case law of the Court (namely, cases Čepelnik 

and Maksimovic) seems to indicate a return to the protection of the EU economic freedoms, 

this time in the perspective of the administrative and control measures introduced by the 

Member States following the implementation of the Enforcement Directive. 

The revision of the PWD 96/71 has been celebrated by some as the big victory for 

European workers. The introduction of the principle of ‘equal pay for equal work’ through 

the revision of the notion of ‘remuneration’, together with the limitation of the duration of 

postings and the extension of the personal scope of the Directive to a broader circle of 

workers (including employees of subcontractors or workers hired through temporary 

agencies, and as a future step, the drivers operating in the transnational transportation 

sector) is expected to bring an end to the exploitation of which so many posted workers 

have suffered in the past years. A number of Member States and the academia however are 

not so confident that the new regulation will provide any significant benefit to workers, or 

solve the issue of ‘social dumping’ altogether.  

The author agrees with Ripley1160 that the differences wage and labour standards across the 

Union should be embraced so that the real value of the EU can be realised. The commercial 

opportunities of employing cheaper temporary labour should not be discouraged, and most 

importantly, new Member States posting their workers from ‘low wage/low social security 

contribution’ countries should not be penalised for exploiting their comparative advantage 

under the free movement of services when service providers from other Member States are 

making use of the very same comparative advantage when establishing their production 

lines, or ‘nearshoring’ their knowledge-intensive business services to the CEE region. 

Instead, the EU policies should target undeclared labour and fraudulent employment 

practices that are really producing adverse effects in the economy of certain Member States.  

The establishment of the European Labour Authority (ELA) and the revision of the posting 

of workers regulation, together with the additional reforms proposed under the aegis of the 

European Social Pillar seems to indicate a step towards a more harmonised approach to 

European labour law, to ensure that fair labour mobility in the internal market fits in a more 

operational implementation of the acquis communautaire. Despite all challenges and 

imperfections in the legislation, the regulation of postings at EU level is here to stay, and 

hopefully, it will contribute to the establishment of a genuine ‘social market economy’. The 

ELA, being a supranational institution, may be able to fill in an ‘umbrella’ role to ensure a 

more harmonised regulation and enforcement of the administrative requirements and 

control measures applicable to postings, bringing temporary solace to the market operators. 

Until the Member States remain the guardians of tax, labour relations and social security, 

challenges will persist – making the crusade against posted workers a Sisyphean battle. 

  

                                                           
1160 Ripley, S. (2013), p. 266. 
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MAGYAR NYELVŰ TÉZISEK 

2020 különös jelentőséggel bír az európai munkaerőpiac integrációja szempontjából. 

Egyrészt, 2020-ban véget ér az Európa 2020 program, amelyet az Európai Unió a 2007-08. 

pénzügyi válságot követően fogadott el annak érdekében, hogy a gazdasági növekedés 

mellett szorosabb társadalmi és területi integrációt is támogató, „intelligens, fenntartható és 

inkluzív” Uniót hozzon létre. Másrészt, 2020-ban kerülnek felszámolásra az utolsó 

munkaerőpiaci korlátozások, lehetővé téve immár minden uniós polgár számára, hogy 

nemzetiségüktől függetlenül élvezzék az EU alapvető szabadságait, beleértve a 

munkavállalók szabad mozgását. Érdekes módon, 2020-ban kerül sor a kiküldött 

munkavállalók irányelvét érintő, sokat vitatott revízió átültetésére is, amely bevezeti az 

„egyenlő munkáért egyenlő bért” elvet nemcsak a saját indíttatásból külföldön munkát 

vállalók számára, hanem az ideiglenesen, munkáltatójuk által kiküldött munkavállalók 

számára is, akik kiküldetésük ideje alatt továbbra is fenntartják eredeti munkaviszonyukat. 

A kiküldött munkavállalókat érintő szabályozás az uniós munkajognak az egyik 

legdinamikusabban fejlődő területe. Ez nem pusztán kodifikációs szempontból értendő: a 

szolgáltatási irányelv (2006/123/EK) átpolitizálása, az EU Bíróság „Laval Négyes” 

ítéleteit1161 követő tudományos és politikai felháborodás, valamint a végrehajtási irányelv 

(2014/67/EU) elfogadása körüli nyílt politikai konfliktus arra mutat, hogy a kiküldetési 

irányelv (96/71/EK) egyfajta szimbólumává vált a Kelet és Nyugat, a szabadkereskedelem 

és szociális védelem, valamint a munkáltatók és munkavállalók közötti feszültségnek. 

A kiküldetésekkel kapcsolatos erő- és érdekviszonyok közötti ellentét lassan negyven éve 

vár megoldásra. Maga a kiküldetés mint jogintézmény az 1980-as években jelent meg 

először, mint az egységes uniós piac létrehozását, valamint a szolgáltatások szabad 

áramlását elősegítő tényező: ezen intézmény bevezetése lehetővé tette az alacsonyabb 

bérszintű és gyengébb társadalombiztosítási szabályzású tagállamban letelepedett 

szolgáltatók számára, hogy a teljes uniós tagságot megelőző átmeneti időszak során a saját 

munkaerőjük mozgatásával nyújtsanak szolgáltatást egy másik tagállamban. A 

munkavállalók kiküldetése ugyanakkor a 2004-es keleti uniós bővítés, valamint a 2007-08. 

pénzügyi válságot követően vált igazán feltűnővé, amikor az új tagállamok határokon 

átívelő mobilitás iránti étvágya, valamint a költségcsökkentés céljából a hagyományostól 

eltérő vállalkozási és foglalkoztatási formák iránti igény a kiküldetésekben találta meg a 

megfelelő alternatívát a hagyományos munkavállalói mobilitással szemben.  

A kiküldetések számának növekedése a 2004-es keleti bővítést, a 2007-08. pénzügyi 

válságot, valamint a szolgáltatások piacának 2009-ben bekövetkezett megnyitását követően 

ismét felvetette a saját munkaerő útján nyújtott határokon átnyúló szolgáltatásnyújtás (azaz 

a munkavállalók kiküldetése) újraszabályozásának a szükségességét, a „szociális dömping” 

                                                           
1161 A Laval Négyes ítéletek az EU Bíróság következő ügyeit fedik le: C-438/05, Viking Line [2007], ECR I-

10779; C-341/05, Laval un Partneri [2007], ECR I-11767; C-346/06, Rüffert [2008], ECR I-01989; C-319/06, 

Commission v. Luxembourg [2008], ECR I-04323. 
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elkerülése érdekében. Ugyanakkor a kiküldetéseket érintő szabályozás uniós szintű 

reformja, mind anyagi (munkajogi) mind végrehajtási szempontból egy valódi „politikai 

darázsfészeknek” bizonyosodott, tekintettel a szabályozás által érintett sokrétű és 

összefonódó gazdasági, politikai és EU alkotmányos kérdésekre. Ezek alapjaiban érintik az 

Európai Unió felépítését, így különösen az EU alapvető szabadságok közötti hierarchiát, 

valamint az Unió és a tagállamok közötti hatáskör-megosztást. 

1. A kutatás módszertana 

A 2016. július óta hatályban lévő, 2014/67/EU végrehajtási irányelv tagállami jogba történő 

átültetése, a szociális jogok európai pillérének, valamint az (EU) 2018/957 kiküldetési 

irányelv módosítás 2017-ben, illetve 2018-ban történt elfogadása, illetve az Európai 

Munkaügyi Hatóság megalapítása 2019-ben ismét rivaldafénybe állította a kiküldött 

munkavállalók helyzetének kérdését. A 2019-es uniós választásokhoz közeledve a 

tagállamok között újraindult a párbeszéd az Európai Uniónak a munkajog, illetve szociális 

politika terén betöltött szerepét, és az európai magánjog további harmonizációját illetően. 

a) Módszertan 

Az értekezés a munkavállalók kiküldetését szabályozó elsődleges és másodlagos uniós 

jogszabályok, az ezeket előkészítő anyagok, valamint az uniós intézmények által kiadott 

munkaanyagok elemzésén alapul. Az értekezés továbbá az EU Bíróság által az 1960. 

évektől napjainkig, a kiküldetés témakörében kiadott joggyakorlatának vizsgálatát 

tartalmazza. 

Az értekezés szerzője megkísérelte áttekinteni általában az unión belüli munkavállalói 

mobilitás, valamint kifejezetten a munkavállalói kiküldetés szerepének és kihívásainak 

változásával, továbbá a „szociális Európa”, és ezen belül az uniós munkajog legitimitásával 

kapcsolatban elérhető nemzetközi és magyar szakirodalmat. Figyelembe véve a témakörrel 

kapcsolatban megjelent publikációk nagy számát, a vizsgált irodalom listája nem kimerítő, 

ugyanakkor számba veszi az unión belüli kiküldetésekkel kapcsolatban mind kelet-közép 

európai, mind nyugati és skandináv szerzőktől megjelent legfrissebb szakirodalmat. 

A kutatás módszertana tehát alapvetően feltáró-összehasonlító elméleti kutatás. 

b) Az értekezés felépítése 

Az értekezés hat fő részből áll: a Bevezetés és az Összefoglalás által összefogva négy fő 

rész tekinti át az elmúlt húsz év során, a kiküldetésekkel kapcsolatos szabályozás keretében 

felmerült kihívásokat.  
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Az értekezés fő fejezetei a következők: 

(vi) Első Rész: Az unión belüli kiküldetések történelmi háttere 

Az értekezés első fő része meghatározza a kiküldött munkavállalók fogalmát és elkülöníti 

azt a munkavállalók és uniós polgárok EU-n belüli szabad mozgáshoz való jogától. Ezen 

felül e rész bemutatja az unión belüli munkavállalói kiküldetések jogi szabályozásának 

történelmi hátterét, az Európai Gazdasági Közösségeket létrehozó Spaak-jelentéstől a 

96/71/EK kiküldetési irányelv elfogadásáig, majd ezt követően a 2000-es években egy 

„szociálisabb Európa” létrehozása érdekében végbe ment paradigmaváltásig. Végül e 

fejezet bemutatja az szociális jogok európai pillérét, valamint az ennek keretében bevezetett 

„egyenlő munkáért egyenlő bért” elvet, amelyek jelentősen befolyásolták a kiküldetések 

legújabb, uniós szintű reformját. 

(i) Második Rész: Az unión belüli kiküldetések jogi szabályozásának kihívásai 

Az értekezés második fő része a kiküldetés mint jogintézmény jogi szabályozása során 

mind a „mikro”-, mind a „makro”-szinten felmerülő kihívásokat elemzi, rávilágítva az 

Európai Unió és a tagállamok között húzódó érdekellentétre a munkaügyi és szociális 

ügyek szabályozása terén. A Lisszaboni Szerződés elfogadását megelőzően az általános 

vélemény elutasította a nemzeti munkaerőpiacok uniós szintű harmonizációját a gazdasági 

ágazat integrációjának előfeltételeként, így az Európai Közösségek elsősorban a tagállamok 

gazdasági integrációjára összpontosítottak. Ennek fényében e második rész fejezetei először 

is megkísérlik beazonosítani azokat az alapvető kérdéseket és politikai érdekeket, amelyek 

megnehezítik a kiküldetésekkel kapcsolatos szabályozás ésszerű reformját, majd bemutatja 

azon főbb jogalkotási megoldásokat, amelyek az elmúlt időszakban kerültek elfogadásra.  

(ii) Harmadik Rész: Az Európai Unió Bíróságának szerepe a kiküldetések uniós 

szintű szabályozásának terén 

Az értekezés harmadik fő része a 96/71/EK kiküldetési irányelvet követő két évtized 

jogalkotási környezetében bekövetkezett változásokat tekinti át. Az áttekintés során e rész 

figyelemmel kíséri az Európai Unió Bírósága által az unión belüli kiküldetésekre irányadó 

követelmények felülvizsgálata során hozott ítéleteket. A híres Rush Portuguesa ügytől a 

nemrégiben kihirdetett Martin Meat ítéletig, e harmadik fejezet áttekinti a főbb uniós 

esetjogot, amely megalapozta az EU Bíróság „szabályozó” szerepét, amely elsősorban a 

kiküldetések terén alkalmazandó különböző „piacra jutás tesztek” kidolgozásában, valamint 

a nemzeti jogszabályoknak az uniós gazdasági szabadságokat korlátozó természetének 

vizsgálatában mutatkozott meg.  
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(iii) Negyedik Rész: Az „egyenlő munkáért egyenlő bért” elvének végrehajtása az 

Európai Unióban 

Az értekezés negyedik fő része számba veszi azokat a gyakorlati nehézségeket, amelyek 

eddig az „egyenlő munkáért egyenlő bért” elvnek a tagállamok közötti végrehajtása során 

merültek fel, figyelembe véve azon ítélkezési és jogalkotási megoldásokat, amelyeket az 

EU Bíróság és az Európai Bizottság fogadtak el a kiküldetések összetett természetéből 

származó kihívások leküzdése érdekében. Végül, de nem utolsó sorban, a negyedik fejezet 

bemutatja a szociális jogok európai pillére keretében felállított Európai Munkaügyi 

Hatóságot, amelynek célja a foglalkoztatással, beleértve a kiküldetésekkel kapcsolatos 

nemzeti érdekek közötti konfliktusok feloldása egy uniós intézmény felügyelete alatt. 

2. Főbb tézisek és kutatási megállapítások 

Az értekezés számba veszi a főbb tézisekhez kapcsolódó szélesebb körű uniós témájú 

kihívásokat, azokra reflektálva és megkísérelve a tézisek által felvetett kérdések 

megválaszolását.   

Az értekezés kiinduló hipotézise, hogy a munkavállalók kiküldetése nem egy elszigetelt 

jelenség, amely kizárólag a 2004-es keleti bővítéssel függ össze, hanem egy komplex jogi 

intézmény, amely elsősorban a 2007-2008. pénzügyi válságnak, valamint a szolgáltatások 

piacának 2009-ben bekövetkezett megnyitásának a következménye, amely – az EU-n belüli 

munkajogi illetve társadalombiztosítási rendszerek sokszínűségét kihasználva – lehetővé 

tette az atipikus foglalkoztatási formák, s ezen belül a munkavállalók kiküldetésének az 

elterjedését. A szociális dömping kérdése tehát nem kizárólag a történelmi okokból 

alacsonyabb szintű bérekkel vagy társadalombiztosítási hozzájárulást kiszabó kelet-közép 

európai térséget képviselő új tagállamokra jellemző, és ezért nem oldható meg pusztán a 

kiküldött munkavállalók részére fizetendő „díjazás” újra szabályozásával, vagy a 

kiküldetések hosszának korlátozásával. 

Ez Európai Unió egyre feltűnőbb beavatkozása szociális ügyekben, és főleg határokon 

átnyúló foglalkoztatási viszonyokba, a következő kérdést veti fel: 

(i) Milyen gazdasági és politikai tényezők befolyásolták a kiküldetések uniós szintű 

szabályozását? 

Már a 96/71/EK kiküldetési irányelv bevezetését megelőzően az Európai Bizottság 

javaslatának kritikusai felhívták a figyelmet a kiküldetés mint intézmény komplex 

természetére, tekintettel arra, hogy az két uniós szabadság – a szolgáltatásnyújtás 

szabadsága és a személyek szabad mozgása – metszéspontjában helyezkedik el, ellentétes 

érdekeket képviselve (jövedelmezőség kontra szociális védelem). A 2007-08. gazdasági 

válságot megelőzően egyértelműen a piaci érdekek diktálták az Európai Unió prioritásait, a 

világgazdasági versenyképesség és gazdasági növekedés alá rendelve a munkaerőpiaci 

szabályozást és a szociális politikát. 2010 óta azonban az Unió felülvizsgálja a szociális 
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téren gyakorolt szerepét, elfogadva olyan intézkedéseket, amelyek a társadalmi integráció 

támogatását, a regionális munkaerő-egyenlőtlenségek csökkentését, valamint a be nem 

jelentett munkavégzés elleni harcot biztosítják, kiegyensúlyozva ezzel a válság során 

bevezetett megszorító intézkedések negatív társadalmi hatásait. 

Figyelembe véve, hogy a munkajog szabályozása hagyományosan az Unió és a tagállamok 

megosztott hatáskörébe tartozik amellett, hogy bizonyos munkajogi területek – a munkabér, 

illetve az egyesülési jog, a sztrájkhoz való jog, valamint a kizáráshoz való jog szabályozása 

– a tagállamok kizárólagos hatáskörében maradt, a következő kérdést érdemes 

megvizsgálni: 

(ii) Milyen jogi kihívások merültek fel a kiküldetési irányelv alkalmazása során az 

elmúlt 20 évben? 

A kiküldetések mind uniós szintű, mind nemzeti szabályozásában fellelhető 

ellentmondások, valamint a kiküldött munkavállalókra irányadó, a helyileg azonos vagy 

hasonló munkakörben alkalmazott munkavállalókhoz képest eltérő foglalkoztatási feltételek 

arra ösztönözték az európai intézményeket, hogy az Európai Bizottság javaslatára új 

másodlagos jogszabályokat fogadjanak el a „szociálisabb Európa” megteremtése érdekében, 

így különösen:  

 az alapvető uniós szabadságok, és ezzel egyidőben a munkavállalók jogainak 

biztosítását szolgáló adminisztratív követelmények bevezetését szolgáló 2014/67/EU 

végrehajtási irányelvet;  

 a kiküldetések során alkalmazandó díjazást, valamint a kiküldetések hosszát 

szabályozó új anyagi követelményeket bevezető új PWD 2018/957 irányelvet;  

 az új tagállamokat versenyelőnyhöz juttató nemzetközi közúti fuvarozás keretében 

kiküldött gépjármű vezetőkre vonatkozó lex specialis-t, amely részét képezi a 

jelenleg is tárgyalt uniós mobilitási csomagnak. 

A jellemzően magasabb bérszinttel rendelkező nyugati tagállamokat magában foglaló EU-

15 csoport üdvözölte ezeknek az új jogszabályoknak a bevezetését, tekintetbe véve, hogy 

ezek végre érvényesíteni fogják az „egyenlő munkáért egyenlő bért” elvét, véget vetve 

egyes tagállamok (különösen Franciaország) hadjáratának a „szociális dömping” és a 

kiküldött munkavállalók tisztességtelen munkafeltételei ellen. Ennek fényében egy 

harmadik kérdést célszerű megvizsgálni: 

(iii) Milyen megoldásokat fogadott el az uniós jogalkotó, valamint az EU Bíróság a 

kiküldetési irányelv végrehajtási kihívásainak megszüntetése, valamint az 

„egyenlő munkáért egyenlő bért” elvének érvényesülése érdekében? 

Az EU Bíróságnak a kiküldetések témakörében kihirdetett legfontosabb ítéletei alapján jól 

látható, hogy az Európai Unió miképpen alakítja a nemzeti foglalkoztatási jog 

legérzékenyebb területeit az EU Bíróság joggyakorlata útján, annak érdekében, hogy 

elkerülje a tényleges jogalkotói beavatkozást a „szociális trilemma” megoldása érdekében, 
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s ezáltal bővítse az EU hatáskörét a tagállamokkal szemben a kiküldetéseket érintő 

legérzékenyebb kérdésben: a minimális bérszint / díjazás meghatározása terén. Az EU 

Bíróság kiemelkedő jelentőségű ítélkezési gyakorlatának hatása világosan érzékelhető a 

tagállamok által elfogadott új (EU) 2018/957 kiküldetési irányelv szövegében. 

Az uniós szinten bevezetett jogszabályok és kezdeményezések természete miatt a 

kiküldetésekre alkalmazandó irányelvek átültetésének és végrehajtásának joga és 

kötelezettsége a tagállamokra hárul, amelyek az Uniós intézmények által kibocsátott 

iránymutatásokat a saját nemzeti jogukkal összhangban értelmezték. A nemzeti 

jogszabályok közötti különbözőségek jelentős nehézségeket vetettek fel az „egyenlő 

munkáért egyenlő bért” elvnek gyakorlati végrehajtása során. Az ezzel kapcsolatban 

vizsgálandó negyedik kérdés a következő: 

(iv) Milyen kihívásokkal kell szembenézni az „egyenlő munkáért egyenlő bért” 

elvének az EU tagállamokban való átültetése és végrehajtása során? 

A végrehajtási irányelv által bevezetett ellenőrzési intézkedéseknek alapvetően az EU 

Bíróságnak azon joggyakorlatát kellett kodifikálnia, amelynek keretében a Bíróság 

megvizsgálta, hogy a tagállamok által elfogadott különböző adminisztratív követelmények 

mennyiben akadályozzák indokolatlanul a szolgáltatásnyújtás szabadságát. A Bíróság által 

vizsgált, a 96/71/EK kiküldetési irányelv végrehajtásának biztosítása érdekében bevezetett 

nemzeti ellenőrzési intézkedések közül több elsődlegesen a nemzeti munkaerőpiacokat 

kívánta megvédeni a bérversennyel szemben, ahelyett, hogy a 96/71/EK kiküldetési 

irányelvben foglalt munkajogok „kemény magját” biztosítanák. Bár a végrehajtási 

irányelvnek a tagállamok jogrendszerébe történt átültetése a külföldi szolgáltatók és 

kiküldött munkavállalók kötelező nyilvántartásba vételét írta elő, ezek a nyilvántartási 

rendszerek se nem ellentmondásmentesek, sem összehasonlíthatók a különböző ágazatok és 

országok szintjén. Bár az Európai Bizottság célja a végrehajtási irányelv bevezetésével a 

határokon átnyúló szolgáltatásnyújtást akadályozó tényezők eltörlése volt, a tagállamok 

ezzel ellentétesen cselekedtek, és új követelményeket vezettek be a 96/71/EK kiküldetési 

irányelv megfelelő alkalmazásának ellenőrzésére és végrehajtására. A kiküldetésekre 

irányadó adminisztratív követelmények és ellenőrző intézkedések közötti különbözőségek 

határokon átnyúló közigazgatási problémákhoz vezettek, amelyek ténylegesen alkalmasak a 

szolgáltatásnyújtás szabadságának korlátozására. 

 


