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A constitutional regulation of fundamental rights does not necessarily requite the classi
fication of human and civil rights, though some recent West-European constitutions tend 
to contain the individual groups of such rights in separate chapters, classed by subject 
fields. From the aspect of the history of human and political rights, the typical classifi
cation of rights discerns such groups as personal liberties, political rights, as well as 
economic, social welfare and cultural rights. International documents concerning human 
rights also use these categories, i.e., follow this order. However, the constitutions of the 
individual states will define the constitutional fundamental rights and also their order in 
a sovereign manner.

As concerns the group of political rights in particular, its name itself covers different 
classifications and contents. International documents and the national constitutions tend 
to regular the political rights in a narrower or broader sense, or extend to various circles of 
these rights, to say nothing of other categories and terminology to be found in the broad 
literature of constitutional law, all using widely different approaches. Rights coming under 
the category of fundamental political rights and freedoms (or part thereof complemented 
with other rights) can be fond under various names and in various arrangements both in 
the documents and in the legal literature. Such are, for example, the right to participate in 
public affairs, right to participate in power, public-life rights, collective freedoms, partici
pation rights, freedoms in communication or public freedoms, etc. In this study we cannot 
dwell on other classification aspects based on conceptual differences; we can only refer 
to a few examples from which these differences come out clearly. According to a con
ception, which can be deemed typical, coming under the groups of fundamental political 
rights are the following: freedom of speech, freedom of the press, right to have access to 
all information of public interest, freedom of association, freedom of meeting, right of 
complaint, right to participate in managing the public affairs and the right of eligibility 
for public offices, right to vote, right to participate in plebiscites and referenda and also 
in civil movements.1 Although it should be noted that the proper place of the freedom of 
speech is not always judged unambiguously, as it can also be included in the category of 
personal freedoms.2 Reflecting another conception is the separation of the politically 
motivated fundamental rights and the collective freedoms. Accordingly, the former 
group includes: the right to found and operate political parties, the right to vote, the right 
of settlement and territorial units to form municipalities, right of participation in managing 
public affairs, right of eligibility for public offices, right to lodge complaint and petition



of public interest, the right of national and ethnic minorities to have political representa
tion and form their own self-governmental organs at both local and national levels. “To 
be deemed as collective rights are the right of meeting and association, the right to form 
organizations representative of interests, the right to practice religion collectively, and 
the right to found a church.”3

Without quoting any further example, it can be established that the concept o f po
litical rights can be understood and used both in a narrower and in a broader sense. 
There is a constant group of rights which is in closely connected with the activities of 
public authorities and with the participation therein. International legal documents usually 
define these rights as rights to participate in public affairs”, though the latter concept is 
in itself difficult to define, i.e., as a political rights. Coming under this groups are, first of 
all, suffrage, as well as the right to participate in plebiscites, referenda and civil move
ments, right of eligibility for public offices, and other participation rights connected with 
public administration and the administration of justice.

Political rights, taken in a narrower sense, are connected with citizenship, and can 
only exceptionally granted to foreign citizens under special law. This group of rights 
significantly differs from other groups of public-life rights, that is, political rights, mainly 
in respect of their nature and possible limitation. Taken in a broader sense, political 
rights include all the fundamental rights which produce an effect on public life, public 
affairs and on the whole public sphere. As a matter of fact, the latter form a “fore
ground” of political rights in the strict sense.4 Coming under this group are such political 
freedoms as suffrage, right of association and meeting, rights to found a party, right to 
found a trade union, freedom of the press, or right to have access to information of pub
lic interest, and the right of complaint. Although each of the above-listed fundamental 
rights can be limited even under normal circumstances,5 political rights, taken in nar
rower sense, are subjected to certain conditions, and the extent to which these rights can 
be limited can be extended by the state.6

The enforcing of political rights presupposes effective actions and norm-making 
activities on the part of the state. These rights cannot be exercised without the state’s 
effective role in creating proper legal conditions and in making organizational and pro
cedural rules.

Citizenship form the basis of political rights. The content of the individual political 
rights aims to determine the concrete forms and conditions of the citizen’s possible 
participation in public (state) processes. Should the legal conditions exist, the state is 
bound to guarantee the unhindered exercise of political rights. The major difference 
between the civil rights and political rights in the strict sense lies in the structure of 
fundamental rights. As against the “negative” freedom (of the state) of civil rights, there 
is the “positive” freedom (state action-oriented) freedom of political rights. Hence it 
follows that political rights can only be enforced on the basis criteria defined by, and 
within the bounds of substantive law.

An example typical of the latter is suffrage. In what follows, the constitutional 
regulation of suffrage will be examined in connection with parliamentary elections.
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The right to vote in international legal documents

Suffrage as a fundamental political right has a direct impact on a decisive element of 
state organization, i. e., on the formation and changes in the composition of the National 
Assembly (Parliament). At the same time, elections held on the basis of universal suf
frage provide a democratic legitimization to the representative legislative power, and 
indirectly to executive power, too. Because both of its political relevance and of its 
essential function to realize representation, suffrage is closely connected with both the 
main scopes of regulation of the Constitution: the fundamental rights and the constitu
tional regulation o f the structure and operation o f the state organization. On the one 
hand, suffrage as a participation right or the right to participate in public affairs can be 
subject to regulation by Constitution, on the other, as a means of forming the represen
tative legislative organ and as a guarantee of representative legitimization can be con
nected with the constitutional regulation of Parliament.

The special trait of regulations outlined above, the double capacity of suffrage, and 
its description as an independent political right are not alien to the recent European 
constitutions. The regulation of suffrage within the sphere of fundamental rights shows 
the effect the international legal documents, especially International Covenant on Civil 
and Political Rights (CCPR) have produced on the modern constitutions.'

Without either over- or underestimating the impact of international legal docu
ments on domestic law -  which would be irrelevant in resect of the fundamental rights, 
since the mentioned UN Covenant of 1966, as well as the European Convention on 
Human Rights and Fundamental Freedoms (ECHR), adopted by the Council of Europe 
in 1950, and the related protocols are already parts of domestic law in Hungary as well. 
Yet it should be noted that the provision concerning suffrage and the related mechanism 
of legal protection included in the European Convention and in its First Protocol offers 
less than what is justifiably required for a constitutional regulation.

However, before coming the actual questions of the constitutional regulation of 
suffrage, to support the foregoing statement, it seems worthwhile taking a look back to 
some historical facts which cast some light upon the origins of the suffrage-related 
anomalies o f the European Convention.

The text of ECRH does not contain provisions for suffrage. It is Article 3 of the 
First Protocol that makes up for this gap. The latter -  conceived in a particular way and 
differently from the wording of the usual UN documents -  does not define the condi
tions of suffrage as a positive right, but as the obligation of the states. What can the 
reason be for this? -  According to a seemingly authentic explanation, the recommenda
tion submitted for consultation in August 1950 aimed to regulate the question of suf
frage in a way similar to the Universal Declaration of Human Rights, though with some 
formal modifications and slight differences in the content.8 According to the recommen
dation: ‘The High Contracting Parties herewith undertake to have due respect for the 
political freedom of citizens living on the territory of their respective countries, and to 
hold at reasonable intervals, free elections with voting by secret ballot and under such 
circumstance as will guarantee that the government and the legislative body will repre
sent the opinion of the people,”9 [Unofficial translation from the Hungarian version.]
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When, however, government experts began to scrutinize the text, they ran into 
some difficulties in the interpretation of certain items. First among them was the ques
tion of what was to be understood by the undertaking of the contracting parties to re
spect “the political freedom of the citizens...”. If this was meant to relate to such free
doms as those of assembly and association, or the freedom of speech, then the above 
mentioned passage was unnecessary, because each of these rights were specified in the 
Convention. But if this passage was meant to relate to other rights, then -  for lack of a 
precise regulation -  its meaning is too vague. Secondly, the experts found it unnecessary 
to mention the “territory of their respective countries”, because the contracting parties 
had rejected the extension of the Convention to overseas countries. Finally, some ex
perts disagreed with the wording that the government and the legislative body should 
represent the opinion of the people, emphasizing that this may as well mean a sort of 
commitment to create some form of proportional representation. After consultations with 
the Council of Ministers and the Commission on Law of the EC General Assembly, the 
text was put in its final (present) form. The disputed passages were left out, and the 
passage concerning the representation was modified so that the term ”... represent the 
opinion of the people” should only relate to the election of that body.

Thus the text accepted in Article 3 of the Protocol concerning the regulation of 
elections remarkably differs in its wording not only from the other international legal 
documents, but also from the usual formula of the Convention (e.g. the usual formula 
“Everyone has the right to ...” is not used).

Hence it follows -  and the Commission have also made resolutions to this effect10 
-  that ECHR and Article 3 o f the First Protocol do nor guarantee the vote to right as an 
individual right due to every citizen. However, it must go to the credit of the European 
Convention that it made clear: the opinion of he people should be expressed by the elec
tion of the legislative body. In contrast, documents elaborated with the framework of 
UN, while guaranteeing suffrage to all, practically fail to cast light upon the level at, and 
the function for which the elections are to be held."

The disputable or inaccurate regulation of suffrage in international documents calls 
our attention to the fact that none of the international conventions on civil and political 
rights can be used in unchanged form in the domestic constitutional regulation of fun
damental rights. No international standard and no international document containing “an 
acceptable minimum” can substitute for carefully elaborated domestic constitutional 
rights which are adequate to any given country’s national culture. But yet these docu
ment may serve as a standard from the aspect that the rights laid down by them could in 
no way be withdrawn or lessened.

The right to vote in the West-European constitutions

The West-European constitutions, adopted or modified after World War II, essentially 
follow the above-discussed principle in the regulation of fundamental constitutional 
rights. As concerns suffrage itself. These constitutions tend to regulate the conditions of 
the active and passive suffrage in conformity with those of the universal suffrage (leav-
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ing the details to the legislatures); also include the principles of democratic elections. 
While these principles -  universal, free .direct, equal suffrage and secret ballot -  are 
quite coherent, the particular condition o f suffrage show significant differences. These 
differences, of course, are not so big as would permit us to raise doubts about the uni
versal nature of suffrage in any of these countries. Nevertheless, constitutions in some 
countries in addition to the stricto sensu reasons for exclusion (incapacity or other rea
sons connected with criminal offences and the related judicial decision) also contain 
other limitations. Apart from the general criteria (concerning citizenship, age, permanent 
residence in the country) can set further special requirements such as living on the 
country’s territory for at least 5 years, unimpeachable reputation, financial disposing 
capacity,12 or higher age limit in the case of active suffrage (Greece) or only citizens 
occupying secular positions can be eligible for public offices (Switzerland), etc.

Further issues concerning the right to vote are regulated partly by the suffrage- 
related provisions of constitutions, partly by acts as prescribed by those constitutions. 
Acts on suffrage can impose limitations under the explicit authorization of the Constitu
tion (e.g., in Spain and Portugal), but there are also examples to the contrary, when the 
Constitution declares that no law can limit the right to vote beyond the cases defined by 
the Constitution (e.g., Greece).

The main point of regulations affecting the suffrage is that the enforcement of this 
fundamental right requires proper legal measures. Thus the exercise of the right to vote 
presupposes activity, more particularly norm-making activity on the part of the state, i.e., 
the making of such rules as provide an organizational framework, order of procedure, 
etc. to elections.13 Electoral laws governing the electoral system and procedure in detail, 
along with other norms for elections are all indispensable normative elements to help 
universal suffrage come to fruition.

Coming back to the constitutional level, most of the West-European constitutions pro
vide not only for suffrage and the fundamental electoral principles, but -  contrary to public 
and professional beliefs -  also for the electoral districts (constituencies) and the electoral 
formula. This is highly significant because decision on the principle of representation -  that 
is, the reply to the question of whether or not a country wants to introduce a proportional, 
and if so, how proportional, representation -  belong to the constitutional, rather than the 
legislative level.14 And this is so even if to meet the demand of the electoral law on a “high- 
degree of consensus”, a qualified majority is required to adopt the related law.

In professional debates surrounding the drafting process of the Hungarian Consti
tution, as well as in some authoritative constitution conceptions, there emerged certain 
opinions which -  referring to West-European constitutions -  opposed the constitutional 
regulation of any problematic part of the electoral system. In reality, however, most 
West-European constitutions are not silent about the electoral system, indeed, they con
tain surprisingly detailed rules for the formation of constituencies, distribution of man
dates, or for electoral campaigns and the like, for example in the Swedish, Danish, Nor
wegian, Greek, Portuguese or Austrian constitutions. Apart from the former, the propor
tional formula is prescribed by the constitutions of the following countries: Italy (Article 
56), Switzerland (Art. 72) , Iceland (Art.31), the Netherlands (Art. 53), Spain (Art.68) 
and Belgium (Art.62).
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From this list, essentially three significant West-European countries are absent, 
each having a different electoral system, Britain where representatives from individual 
constituencies have been elected for centuries under a relative majority system, and 
suffrage is governed by law. France is the model for the absolute majority system where 
the electoral systems have often changed, and suffrage is governed by an organic law 
under authorization by the Constitution. Two-round, mixed (proportional) system is used 
in the Federal Republic of Germany, where the Constitution relegates the details of the 
suffrage to the sphere of federal law-making.

As has been seen, in the majority of the West-European states, the principle o f 
proportional representation is warranted by constitutional rules. In Hungary, it is the 
duty of the drafters of Constitution to select from among the rules of the electoral system 
the ones which -  owing to their social and political relevance -  require constitutional 
guarantees.15

Problems of suffrage in the prevailing Hungarian Constitution

The prevailing Constitution of Hungary regulates the right to vote in two chapters in an 
ambiguous manner. In 1989, the right to vote as the right of political participation was 
included in the chapter on fundamental rights (Chapter II, Section 70) of the Constitu
tion -  in conformity with the European standards. However, there has “got stuck “ up to 
now, in the Constitution an almost completely “emptied” independent chapter on the 
fundamental principles of elections with its only section (Chapter XIII, Section 71). 
Clearly, nothing can justify the maintenance of this form of regulation.

According to the logic of regulation tallying with the double nature of suffrage, the 
suffrage (both active and passive), as well as limitation of the suffrage (the circle of 
those excluded from the right to vote) were regulated by the Constitution among the 
fundamental political rights. At the same time, the drafters failed to consistently carry 
the conception through, that is, to link suffrage with the representative organs.16 Namely, 
in this logical order, the fundamental principles of elections, the guarantees of the free
dom of electoral decisions and the decisive elements of the electoral system would fall 
within the constitutional competence of the National Assembly (Parliament), or, at the 
municipal level, of the local government. As has been mentioned, several European 
constitutions avail themselves of this form of double regulation (e.g., the Italian and the 
Spanish). The other, also often used method is to include the constitutional regulations 
of suffrage and the electoral system in the chapter dealing exclusively with representa
tive organs (e.g., the Dutch, Austrian, Swedish and Swiss constitutions). Apart from the 
two typical methods of regulation, other variants may also occur in constitutions as con
cerns the proper placing of suffrage-related provisions.17

Although the various solutions to this problem express differences in conception 
and shifts in the main points, the “local value” of the constitutional norms of suffrage are 
the same, irrespective of the particular chapter where they to be found. Thus during the 
preparatory works of the new Constitution, the crucial problem is not so much the place 
which should be marked out for the rules of suffrage as the question of which of these
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rules and in what form the Constitution should contain. At any rate, the place of funda
mental rights within the constitution and their ranking of suffrage with those fundamental 
rights are of a great conceptual significance. Since the overall amendment of constitu
tion in 1989, and the adoption of the Constitution of the Republic, several draft consti
tutions and conceptions have been put forward, using different approaches. Conceptions 
developed in 1995 were linked with the elaboration of a new Constitution.18 However, 
what these different views and approaches had in common was that none of them wanted 
to devote a separate chapter for the principles of elections as the prevailing Constitution 
did. In harmony with the majority of proposals, as well as with the European constitu
tional practice, it would be practical to integrate the basic rules of parliamentary elec
tions into the chapter on Parliament, while the corresponding rule for municipal election 
into the chapter on local governments.

The concrete regulation of suffrage and the definition of conditions for suffrage, 
both active and passive, raise several problems. The prevailing Constitution prescribes 
the following criteria for the active right to vote:

-  Hungarian citizenship;
-  Legal age;
-  Permanent residence on the territory of Hungary;
-  Staying on the country’s territory on the day of the elections.

Criteria for the passive right to vote (eligibility) are the same as the former, except 
one, namely that eligibility for nomination as representative does not require the staying 
on Hungarian soil on the day of the elections. Thus, somewhat paradoxically, the passive 
suffrage is subject to less criteria than the active right to vote.

-  Hungarian citizenship is one of the fundamental conditions of suffrage. At par
liamentary elections only those have the right to vote who are Hungarian citizens. At 
municipal elections or at the elections of mayors, non-Hungarian citizens who are living 
in Hungary as immigrants shall also be entitled to active right to vote on equal footing 
with the Hungarian citizens. The passive suffrage, however, is strictly bound to Hun
garian citizenship in both cases. Thus only those can be eligible for such offices as par
liamentary or municipal representative who are Hungarian citizens. The Constitution 
does not distinguish the citizens according to the way of obtaining, the duration or the 
exclusiveness of their Hungarian citizenship, but treats this citizenship as a fact, and 
requires the maintenance of this citizenship that the right to vote could be exercised.

Thus Hungarian citizens with dual (multiple) citizenship are also entitled to vote 
and to be elected representative, provided they meet the other constitutional criteria. 
Under the prevailing law, from the aspect of suffrage, the question of when and by what 
title (birth, naturalization or re-naturalization, etc) the Hungarian citizen living in Hun
gary has obtained citizenship, or the question of whether or not this citizen has been 
granted other citizenship(s) apart from the Hungarian, are irrelevant.19

-  The prescription o f legal age is a realistic condition of suffrage, as legally only a 
person with full ability to act can exercise this political rights. In Hungary every citizen 
above 18 years of age is entitled to have both active and passive right to vote, provided
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he/she can meet the other requirements. Thus the upper age limit of eligibility -  in con
formity with the general European practice -  is not higher than the age required for the 
right to vote.20 According to Hungarian law, to non-Hungarian citizens living as immi
grants in Hungary and having right to vote at municipal elections also the required legal 
age (18) applies.

-  Permanent residence on the territory o f Hungary as a criterion for suffrage is not 
judged unanimously either in Hungary, or in the international practice.21 Suffrage is a po
litical right based on citizenship, which means that every citizen within his/her own 
country can cast vote and can be elected as representative at elections without any dis
crimination or unreasonable limitation. One problem , on which we cannot dwell here, is 
the question of what can be regarded as the citizen’s “own country” in the case of a 
citizen with dual citizenship who wishes to exercise his/her right to vote in both coun
tries, even in the one where his/her permanent residence is registered. This situations is 
easier to judge when the citizen living abroad is not a citizen of the other country.22

Permanent residence on the country’s territory as a condition of suffrage is seen by 
the European Commission for Human Rights as coming under the category of reason
able limitations on several accounts. Namely, a citizen living abroad is supposedly less 
knowledgeable about the country; it is practically unrealizable on the part of the candi
dates to impart their political programs to citizens living abroad; so it is easier to prevent 
corrupt electoral practices, the risk of which can be enhanced by voting by mail. Finally, 
the connection between representation and tax liability also makes it justifiable that only 
those be granted right to vote who are living in their on country.22 All these arguments 
brought up almost twenty years ago are still valid. However, the developments of the 
past two decades, such processes as the formation of the European Union, changes in the 
civic status, freedom of movement, the right to freely choose residence, etc., all cast a 
new light upon the participation o f foreign citizens in public affairs. Adopted in 1992, 
the Convention of the Council of Europe aims to enlarge the political rights foreigner can 
exercise at the local level. Thus two tendencies are prevailing simultaneously: on the one 
hand, foreigners (immigrants) living on the country’s territory, with no regard to their 
citizenship, are granted right to voter at municipal elections; on the other hand, as a main 
rule of electoral law on parliamentary elections, only citizens (nationals) living on the 
given country’s territory are entitled to the right to vote, but this right of citizens living 
or temporarily staying abroad are guaranteed by several countries by special laws.

-  Staying on the country’s territory on the day o f the elections as a constitutional 
condition of suffrage is a restrictive criterion. It is not an unconstitutional limitation, 
much rather a constitutional restriction imposed “under the pressure of necessity”, which 
withdraws the right to vote from Hungarian citizens even though they are living in the 
country, should they not stay in the country on the day of the elections. Passed in con
junction with the 1990 Amendment to the Constitution, this rule aimed at eliminating the 
unconstitutional provisions of the electoral law. To wit, the Resolution 3/1990 (III. 14) 
AB of the Constitutional Court (AB) declared unconstitutional and voided that provision 
of the electoral law, according to which those “who stay abroad on the day of the elec
tions” shall not cast vote. In giving its reasons, the Constitutional Court established that 
the contested rule could apply to those who had no permanent residence in Hungary, but
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violated the rights of those living permanently in the country, even though they hap
pened to stay abroad on the day of the elections. A provisional staying abroad shall not 
prevent citizens from exercising their civil rights. Thereafter, tne Parliament amended 
the Constitution so that it narrowed the circle of active voters. However, the withdrawal 
of right to vote -  in pursuance with the logic of the AB Resolution -  may be a reason
able limitation in the case of citizens living abroad, but is unjustifiable in the case of 
Hungarian citizens residing in Hungary. In the regulation of active suffrage, this aspect 
should be taken into consideration.

The constitutional rules for the passive right to vote (eligibility) do not contain 
special conditions. Under the prevailing Constitution, every Hungarian citizen of legal 
age shall have to right to be elected at:

-  Parliamentary,
-  Municipal, and
-  national minority local government elections

Eligibility is not bound to further material conditions, nor does the Constitution give 
legal authorization to define any criterion for the passive suffrage. (Of course, those 
excluded from suffrage cannot be elected.). This, unlike the West European constitu
tions, the Hungarian Constitution contains no rule which would limit the right of eligi
bility on a constitutional basis. This point was highlighted by the Constitutional Court 
when -  referring to the unconstitutional limitation of the passive right to vote -  voided 
the provision of the electoral law which declared that the elected representative of Social 
Security Self-Government should nor run for election as parliamentary representative.24

Nevertheless, there are certain occupations, offices and situations which are ab ovo 
incompatible with the status of a representative, and which exclude the possibility that a 
given person can be candidated at all (not even in a particular constituency).25 In what 
the limitation of the passive suffrage differs from incompatibility is that in the former 
case the law does not leave it to the representative affected to choose one of his/her two 
offices, but excludes the possibility of candidacy from the outset, and so -  naturally -  a 
situation of incompatibility cannot come about either.26 Reasons for exclusion or limita
tion of eligibility ought to be regulated in harmony with the incompatibility issues, so 
that in addition to cases of incompatibility with public office, the rules for other types of 
incompatibility, economic, interestedness (intercession or lobbying) might also be guar
antees for the independence of representatives and against the undesired pressure on the 
part of representatives. The “reasonable limitation” of the passive right to vote which 
could be applied within this narrow field, could be carried out either in the Constitution, 
or on the basis of the former, in the electoral law. Over and above the most important rules 
for incompatibility as defined by the Constitution, laws on the legal standing of repre
sentatives and on the suffrage ought to contain further provisions for the cases of incom
patibility. Cases of the indignity-related incompatibility would be in the standing orders 
(House-rules) in place.

On the basis of the Constitution and the prevailing electoral laws, a Hungarian citi
zen is excluded from the right to vote if:
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-  placed under guardianship implying restricted capacity or incapacitation;
-  has been excluded from public affairs by a final decision of court;
-  is serving a final sentence of imprisonment; or
-  is under forced medical treatment ordered under a criminal procedure.

Exclusion from suffrage should always be based on a judicial decision. The con
stitutional limitation of suffrage only relate to the period in which the reasons of exclu
sion are existing.

The constitutional rules for suffrage underwent a singular metamorphosis between 
1989 and 1994. The text adopted in 1989 were modified several times, essentially nothing 
but provisions for the categories of those excluded from the right to vote remained intact.27 
In the text as adopted under Act LX1 of 1994, Article 2 (1) is objectionable not only be
cause it re-affirmed the constrained solution in 1990 (binding active voting to staying in 
Hungary on the day of elections), but also because it crushed several legal institutions 
together in one single section. It is very disturbing that the conditions of the active and 
passive suffrage for three kinds of elections, and those of the national and local plebiscites, 
as well as those of participation in civil initiatives are all dealt with in one and but hardly 
understandable section. Compared to the original regulation, new elements have emerged 
in the effective regulations of the right to vote, such as rules for the suffrage of national 
minority self-governments to elect their representatives and mayors, and the inclusion of 
two institutions of direct civil participation -  the plebiscite and the civil movement (grass
roots initiatives) -  in the sphere of electoral law. Other text modifications included the 
changing of the phrase “permanent residence in Hungary” -  as a condition for suffrage -  to 
“living on the territory o f the Republic o f Hungary". Similarly, in the case of municipal 
elections, in the passage on suffrage to be granted to non-Hungarian citizens the phrase 
“Non-Hungarian citizens settled down durably in Hungary” was replaced by “Non-Hun
garian citizens living as immigrants on the territory of the Republic of Hungary"...

As it appears from the foregoing, modifications of the constitutional rules of the 
right to vote have changed the coverage of this right in two directions. They limited the 
active suffrage, on the one hand, and extended the universal suffrage to national minor
ity self-governments to elect their own representative and leading officials, on the other. 
The latter seems to be a unique solution, at least in Europe where no similar regulation 
can be found as yet. However, the introduction of minority self-government system and 
the granting of their special suffrage failed to solve the problems o f the parliamentary 
representation o f national and ethnic minorities. Although the obligation of regulating 
the parliamentary representation does not follow from the related passage of the Consti
tution (Article 68 121), the Act on national minorities expressis verbis declares that mi
norities have the right to be represented in Parliament, in a way to be determined by a 
separate law.28 The Constitutional Court raised the requirement of the parliamentary 
representation of minorities to the constitutional level, by declaring that in respect of this 
issue the fact of the violation of Constitution by default had already been established in 
its former resolution.29

Thus, a law on the parliamentary representation of minorities still remains to be 
made as a constitutional obligation. The underlying problem behind this much debated
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and often rejected bill is the proper way the parliamentary representation of minorities 
can be integrated with the unicameral Parliament based on party-policy representation. 
Under a bicameral parliamentary system, the second chamber could be a natural forum 
of the representation of minorities.30

Recommendations for the constitutional regulation of suffrage

On the basis of what has been explained above, it is clear that the constitutional regula
tion of suffrage needs a thorough revision. In drafting the new Constitution, it would be 
feasible to settle the problems of suffrage in a clear structure, quite separately from the 
plebiscite and the civil initiatives.

-  Limitations imposed on the active suffrage, which narrow down these rights of 
Hungarian citizens living in Hungary, but provisionally working abroad, ought to be 
abolished.

-  The reasonable limitation of the passive suffrage (e.g., it should not be the Serv
ice Regulations which decides on eligibility within the armed forces) and the differenti
ated regulation of incompatibility issues ought to be left to the legislature -  in pursuance 
of the provisions of the Constitution.

-  The parliamentary presentation of minorities ought be regulated by a separate law, 
independently of whether or not there will be a second chamber. It would be feasible to 
develop the principles of regulation with due regard to the national self-governments of 
national minorities.

Fundamental rules for the election of representatives and the principles of elections 
-  as has been proposed above -  ought be worked out in joint with the Parliament. Forming 
one units, coherent both logically and in content, would be the following: parliamentary 
election the legal standing of representatives, and cases of withdrawing the mandate of a 
representative. This would make a separate chapter on the fundamental principle of elections 
unnecessary. Here we regard the settling of the most important problems as an essential 
mission of the new Constitution.

-  The new Constitution would invariably include the fundamental principles of the 
election of parliamentary representatives (hereinafter: MPs): universal, equal and direct 
suffrage with secret ballot.

-  The number o f MPs ought to be fixed at a reasonable number. Constitutions, as a 
rule, will establish the total number of MPs either by fixing it at a certain number, or by 
prescribing a minimum and a maximum number. The order of magnitude of the number 
of representatives in the Hungarian Parliament would be desirable to be established by 
the Constitution, depending on whether the present electoral system will be maintained, 
or another system will be developed based on a wide political consensus, under which 
the number of MPs could be decreased. Given the existing mixed electoral system, 
chances for a radical decrease in the number of MPs look poor.

It is also a much debated question whether or not some of the rules of the present 
electoral system should be included in the Constitution. The ominous chapter of the 
prevailing Constitution leaves the drafting of new electoral rules to an act to be adopted
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by a two-third majority vote. The Constitution makes no mention of the question whether 
the country should be considered as one major constituency, or should be divided into 
several constituencies. Similarly, the Constitution keeps quiet about the electoral repre
sentative system, as well as about the electoral formula. As has been seen, most of the 
West-European constitutions contain regulations for the principles of proportional repre
sentation, or refer to the proportional electoral formula.

The structure of the present two-vote electoral system ought to be kept up, and 
some rules conveying basic values are proposed to be included in the Constitution.

-Parliamentary representatives are elected in constituencies (electoral districts). 
This rule excludes the possibility for a completely centralized election, i.e., the exclusive 
role of national party elites in putting up candidates or in party lists. Thus it would not 
be possible to use exclusively national lists, nor could the country be regarded as one 
single constituency.31

-  The one- and multi-mandate constituencies must be defined so that at least half 
o f the representatives might be elected under the proportional system. A proper regula
tion to this effect could prevent the elimination of the proportional system of obtaining 
mandates, at the same time, would make it possible to take a step further to a higher 
degree of proportionality. Indeed, this structure could also help realize the fully propor
tional distribution of mandates.

-  The Constitution ought to fix  the maximum electoral threshold at 5%, the devia
tion from which could only be lesser than that.

The possibility of multiple candidacy, a practice so widely spread in electoral laws, 
ought to be brought to an end by constitutional means. This is particularly conspicuous 
in laws on municipal elections which permit that someone could get oneself nominated 
for 4 to 5 different offices. A constitutional rule ought to establish that one and the same 
person could only run for one constituency and one candidacy on a party or other ticket 
at the same time. Thus one and he same person could not be entered both in the county 
and the national list.

-  Representatives are elected for a fixed term of four years. Towards the end of the 
previous parliamentary session (1994-98) there were debates over the interpretation of 
the duration of a representative’s mandate, and also over the question of how the latter 
could be harmonized with the mandate of a parliamentary session. The related regula
tions should be made unambiguous by defining clearly the official term of the parlia
mentary session.

-  It would seem a good solution, “typical of a constitutional state”, if the Constitution 
declared that electoral laws and amendments to was adopted in the year of election would 
not affect the forthcoming elections, and would not take effect until the newly elected 
Parliament (elected, of course, under the former rules) would have also adopted them.

Instead of a separate chapter, the reasonable regulation of both the suffrage and the 
electoral system would be better placed with rules for the Parliament and for local gov
ernments, respectively. Even so, it seems to be necessary to revise the law on parlia
mentary elections, which would also facilitate that the changes might be brought into 
harmony with the provisions of the new Constitution.32
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RESUME

Die politischen Rechte und das Wahlrecht in der Verfassung

MÁRTA DEZSŐ

Die Studie befasst sich mit der Regelung der Grundrechte in der Verfassung, insbeson
dere der Regelung des Wahlrechts. Innerhalb der politischen Grundrechte unterscheidet 
die Verfasserin das Recht der Teilnahme an öffentlichen Angelegenheiten, das an die Staats
angehörigkeit geknüpft ist, bzw. die politischen Grundrechte in engerem Sinne, die einen 
Einfluss auf das öffentliche Leben, auf die öffentlichen Angelegenheiten und auf den 
staatlichen Bereich haben. Diese letzten sind die politischen Freiheitsrechte (Vere
inigungsfreiheit, Versammlungsfreiheit, Parteigründungsfreiheit usw.), die das „Vor
feld“ der politischen Rechte in engerem Sinne darstellen.

Das Wahlrecht erschien nach dem Zweiten Weltkrieg in den internationalen 
globalen und regionalen Dokumenten als ein selbständiges politisches Grundrecht. Die 
Studie untersucht ihre Wirkung auf die modernen Verfassungen, mit besonderem Hin
blick auf die Regelung des Wahlrechts in den westeuropäischen Verfassungen.

Die Verfasserin unterzieht die Probleme des Wahlrechts und die Regelungsmängel 
in der geltenden ungarischen Verfassung einer kritischen Analyse. Zum Schluss werden 
Vorschläge zur Revision der verfassungsmäßigen Regelung in folgenden Bereichen gemacht: 
aktives und passives Wahlrecht, parlamentarische Vertretung der Minderheiten, Regelung 
des Grundsatzes der Wahlvertretung, Durchsetzung des Paritätskriteriums, Maximierung 
der Wahlschwelle in 5% (Sperrklausel), Festlegung der Wahlbezirke und zeitliche Ein
schränkung der Änderung des Wahlgesetzes.
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