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The need

Criminal law and criminal procedure are extremely strong weapons in the hands 
of those in power. Dictators of modern times, fascist or communist or other, have 
always made use of the state’s punitive power to deal with the „enemies of the 
state” in addition to the more direct use of raw power against their apposition. 
Even in democratic countries, the partisans of certain political thought or ideology 
quite often try to resort to the administration of criminal justice to give more 
weight to their convictions. The 20th century produced ample illustration to both 
cases.

However, in a democratic society such use of criminal law and procedure 
may only be a transient phenomenon. A practice like that is contrary to the essence 
of democracy and if it becomes permanent somewhere, that society will cease 
tobe democratic, it will be a totalitarian system, which, in turn, is almost 
inconcievable without such abuses. And the longer the period of such practices, 
the more the law itself is made fit to the task. All the elements that hinder its 
intended use are gradually eliminated and in the name of rationalism, 
simplification and expediency, guarantees and safegards are condemned and 
sentenced to lose their importance. The postwar developments in Hungarian penal 
law and procedure demonstrate all this perfectly.

The description of all the details of the changes in criminal law and criminal 
procedure during the last 45 years, however, would hardly be of serious interest 
for the non-Hungarian reader. They belong anyway to a chapter of Hungarian 
history of law, which, hopefully, has come to its end.

Naturally, it does not mean that the lessons of the very recent past should 
not be learned, on the contrary. The task for Hungarian penal legislation is precisely 
the creation of new laws, both substantive and procedural, which are up to the



internationally accepted principles and standards and free of the faults of the 
previous ones. And it is not only in legislation that the lessons must be remembered. 
In the actual administration of criminal justice there also is a need for changes, 
mostly in attitudes. The investigating authorities, the prosecutors and the courts 
must learn to discharge their functions in a way, which is new for them and in 
this context the responsibilities of the courts (and judges) are evidently outstanding.

One may safely say that the necessity of the changes in the legal system in 
general and in criminal law and the administration of criminal justice in particular, 
is recognized by everyone in Hungary. There is also agreement as far as the 
objectives are concerned. Politicians, scholars or people of the street equally speak 
of „catching up with Europe” and the slogan is understood to express in the context 
of criminal law and criminal procedure that the standards of the West (of the 
Council of Europe, the various European and UN conventions) must be adopted 
by Hungarian law.

The same idea is expressed somewhat more technically when making a 
Rechtsstaat " (a state of law) of Hungary is mentioned. The use of the term is 
the revival of a concept which had been generally accepted before the war but 
was excorcised from Hungarian legal thinking during the rule of socialist legal 
theories as a false bourgeois pseudo scientific fiction.

Although in everyday political usage the concept of the Rechtsstaat is 
employed rather loosely, in connection with the transformation of the legal system 
it expresses that the state considers the rule of law to be a primary interest which 
comes first before any other interest even of the state. It is clearly in accordance 
with the ideas elaborated first in German literature around the 1830-es. Then 
the Rechtsstaat appeared as the opposite of the police state (Polizeistaat) which 
was to be unterstood as the administrative (regulatory) state.1

As far as the means and ways of the attainment of the objectives are 
concerned, the views differ considerably from each other. It is difficult to describe 
even the main trends, since the political aspects, the power struggles of the parties, 
are quite often more in play in the way certain ideas are presented than legal 
considerations. There are however, two characteristic features.

The first is that some of the ideas give priority to the structural changes of 
the administration of justice while others consider the structural aspects to be of 
secondary importance.

It is easy to argue both for and against the views forming the two poles. But 
it is perhaps more realistic and logical if the structure and the tasks of the structure 
are considered together. One might find difficult to set up a structure without 
knowing what it is supposed to achieve or to determine tasks without having clear 
ideas what structure can perform them.
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The second is the nostalgic approach. For many people the concept of the 
Rechtsstaat is closely connected to the legal system created in Hungary at the 
end of the last century. The representatives of this idea try to reintroduce the 
institutions of the Code of Criminal Procedure of 1896 as the best way to establish 
the elements of the „state of law” in the realm of criminal procedure.

The strongest argument that may be presented in connection with this 
nostalgical approach would certainly go against and not for it. When the aim is 
to catch up with Europe the réintroduction of the institutions of the criminal 
procedure of the late 19th century Hungarian Rechtsstaat as they then existed 
without considering the changes which have taken place since those times in 
Western Europe would certainly render the „new” law obsolete at the moment 
of its birth. This is no way to close the gap. Hungary must catch up with the 
Europe of the next century and not of the last.

But it is a question, how far Hungary is actually lagging behind the West in 
1990 in terms of satisfaying the requirements determined for criminal procedure. 
To put it in a different way: how much change must be introduce to Hungarian 
criminal procedural law to bring it on par with its West-European counterparts. 
The answers to the question reflect again differences of opinion: some say that 
many and drastical changes are needed, others say very few.

The only possible way to find the right answer is, in my opinion, to see what 
is required by the various European and UN conventions and other instruments 
and to survey the case law of the Strassbourg Court of Human Rights. On that 
basis one may safely say that the Hungarian law of criminal procedure does not 
need extensive changes. At the time of this paper being completed the Hungarian 
Republic is a member of the Council of Europe.2 Various expert groups have 
declared earlier that after some changes the Hungarian legal system would meet 
the requirements for membership and criminal procedural law is certainly one of 
the major factors of the assessment.

The year, however, is 1990 and just a year earlier the judgement could not 
have been so favourable. The present regulation of criminal procedure is the result 
of a long process, and it was the legislations of the last two years that produced 
the most significant progressive steps. But even the earlier periods must not be 
judged indiscriminately. From the early 1960-es on certain signs of careful attemps 
at positive reforms could be observed. It is rather ironic though that in spite of 
the „progressive” steps, praised very much by many authors in the literature, until 
1989 the law of criminal procedure could not come up to the standards of the 
Code of 1896. This may be one of the origins of the „nostalgic” approaches 
mentioned earlier. The progressive reforms became more marked and their pace 
speeded up after the introduction of the Code of Criminal Procedure (1973). This
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is the Code in force at present, but is has been modified so many times that the 
mere listing of all the modifying legislations is a major venture for the students 
of Hungarian law.3

Amendments vs. recodification

The statement that the present law of criminal procedure is able to meet (after 
some modifications) the standards of the Council of Europe and the earlier remarks 
stressing the need for changes seem to contradict each other. There is, however, 
an explanation.

The fact is that while the law of criminal procedure as is at present may be 
more or less acceptable by European standards, it would be difficult to say that 
it is completely satisfactory from the point of view of the guaranties. Actually 
the study of the Code can convince anyone that there is much left to be desired 
as far as their strengths is concerned. In order to increase the effectivness of the 
guarantees, changes must be introduced.

The anticipated changes of the role of the investigating authorities and the 
prosecutor’s office, not to mention the changes in the judicial system, also demand 
the modification of the Code of Criminal Procedure.

Another factor is the state of the Code as it is now. Due to the series of 
modification a number of inconsistencies and gaps can be found in it, even its 
structure shows the signs of the somew hat haphazard legislative process producing 
it. If only for the sake of practical applicability, a code of criminal procedure 
having such shortcomings should be „rewritten”. But there is more to it.

Even during the relatively undisturbed existence of „socialist” Hungary, 
declaring the necessity of the recodification of the law of criminal procedure was 
the most conspicious feature of both scholarly papers and various reports of the 
minister of justice or other officials when they dealt with the issue of penal law 
legislation. No doubt, the changes of times involve the need for changes in the 
laws, thus one may easily understand the necessity of certain modifications, in 
fact it is self evident. However, the almost incessant demand for comprehensive 
recodification in the field of criminal procedure is far from being easy to 
understand. One may wonder what made impossible for the criminal procedural 
codes created in Hungary during the last four decades to prove themselves lasting.

Nobody knows how many authors and how many times urged comprehensive 
legislation in one or the other area in Hungary during this forty years, but is certain 
that as far as the law of criminal procedure is concerned, they were justified in
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most cases. If we take only the Code of Criminal Procedure of 1973 (CCP) which 
in force at present it had many shortcomings already at the time of its creation. 
And even if in the beginning the obligatory respect to new legislations prevented 
the specialists from critizing it too strongly, less than complimentary remarks could 
be discovered in sholarly papers almost immediately.

The modifications of the Code themselves were not always successful either. 
In addition to the much desired reasonable changes, rather strange developments 
also could be observed. Thus, for example, although the increase in the work load 
of the authorities was caused by the increase of crime, the legislations blamed 
the too complicated procedure and attempted to „simplify” the rules. It happened 
also that certain time limits were extenden (for example in the case of arrest 
ordered by the police), or even eliminated (like the period open for the 
investigation), so that the authorities could do their job „more properly”. (The 
72 hour time limit of arrest was extended to five days to allow the prosecutor to 
go to a court to obtain a judicial decision on the preliminary detention of the 
suspect. This is a rule which must be changed back only after a year to satisfy 
the requirements of the Strasbourg Court of Human Rights.)

I wish to note that the strivings for simplification may not be condemned 
on principle. The rationalization of the procedure is an idea which has been 
occupying the minds of scholars and legislators for a long time. But rationalization 
must not be confused with simplification: the two are not necessarily the same. 
The principles of the procedure and the protection of the rights of persons involved 
in criminal proceedings may be ensured quite often only through institutions which 
perhaps complicate the procedure. This is a question of the criteria we set for 
rationalism: if the protection of human rights in criminal procedure is considered 
desirable it is not unreasonable to have safeguards and guarantees and when they 
are lacking, rationalization equals to their introduction. Thus, some of the 
simplifications aimed at the decrease of work load are of very doubtful value: the 
elimination of the time limit within which the investigations had to be completed 
was definitely harmful from the point of view of the rights the citizens and could 
not produce any advantage to set off the disadvantages even partly.4

One of the recent major modif¡cations of the Code (Act XXVI. of 1989) 
although performed the most urgent tasks of modernizing the law of Hungarian 
criminal procedure (interestingly enough, some of the provisions reintroduced 
certain rules eliminated by the previous modification in 1987) just proved the 
necessity of creating a new Code with homogeneous structure and consistent 
principles and rules of detail.

This, however, brings us to another point. We must realize that a code which 
is able to stand the test of passing time may not be created in a forced march.
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The code of criminal procedure is a complex structure which cannot be created 
if certain professional canons are disregarded. One must accept that in the age 
of rapid political and social changes the preparatory work cannot extend to decades. 
It is also impossible to given years for preparations between the creation of the 
Code and its coming into force.5 Still, it would be a mistake to maintain the earlier 
practice that a law had to be ready by a planned but not always reasonably 
determined deadline irrespective of whether the work could be performed during 
the available time.

Principles and model I

It hardly seems necessary to explain at length why determining the principles is 
one of the first steps in the process of creating a code of criminal procedure. It 
is also evident that the practical realization of the principles is the task of the 
provisions of detail of the code which should be in line with the principles. It is 
almost a platitude to say that the actual principles of a code manifest themselves 
directly or indirectly in every provision. Although listing the principles in the code 
may be helpful when one wants to study their actual effectuation in the details 
the effects of one or another principle may well be demonstrated in a code even 
if it is not included in the list. This is just as simple a truth as that if the declared 
principle is not reflected by the provisions of detail, the so-called principle is not 
more than an empty slogan.

Among the factors determing criminal procedure as a whole, in addition to 
principles, the model of the procedure also has fundamental importance. For this 
reason the model to be adopted for the procedure deserves serious consideration.

If we take the two fundamental models of procedure considered to be the 
most important in our times, the adversary model of the common law countries 
and the so-called European continental or accusatorial model, the scrutiny does 
not leave any doubt concerning the presence of identical principles in both. The 
division of procedural functions, i. e. the separation of the prosecution, the court 
and the defence from each other, the presumption of innocence, the principles 
of public direct and oral trial, the right to defence etc. may be found in both 
models even if there certain differences in their interpretation. One may say 
without a serious risk of error that the model is somewhat independent from the 
principles: the same principles can operate in different models and vice versa. 
This is, however, not to say that the presence or absence of a principle does not
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have any impact on the model. In fact, the adoption of a principle might be one 
of the typical features of a model but it may not be its single determinant.

All this leads to the conclusion that when the comprehensive codification of 
the law of criminal procedure is contemplated, the first things to consider are 
the principles and the model: the drafters must decide what principles with what 
contents should be accepted and what model should be adopted for the procedure.

Constitution and procedural principles

In the process of the recent political, economic and social changes in Hungary, 
the revision of the legal system is one of the fundamental tasks. The constitutional 
and legal framework is a crucial element for the „transformation of the system”. 
But the question is, how much change in the constitution and in the other laws 
must be effected, whether everything must built up from scratch or certain features 
and elements may or should be kept.

It would be a mistake to say that nothing from the Constitution and laws of 
the former regime is acceptable for the new one. The Constitution of 1949 declared 
a number of principles and listed a number of civil rights and liberties which must 
be included in any democratic constitution. The problem really was that the 
Constitution did not go further than the declaration, and in everyday life more 
lip service was given to them than practical measures taken for their effectuation. 
And as far as the law of criminal procedure is concerned, I already said above 
that its regulation was not very far from the standards accepted in Western 
democracies. But just as the CCP, the Constitution also shows the signs even now 
of the not very systematically worked out efforts of modification and leaves a 
number of issues unsettled. The need for a new constitution can hardly be denied, 
but the preparatory work for drafting it is far from being completed. The only 
thing which may be said almost with certainity is that outlines of the main 
institutions of the state structure, the parliament, the government and the 
president, further on the democratic institutions are more or less clear now. In 
these respects not too much difference from the present (much amended) 
Constitution is expected. The details however must be worked out in the future.

From the point of view of the recodification of the law of criminal procedure 
the approach of the constitution concerning the bill of rights is very significant. 
It is not only a theoretical problem what principles of criminal procedure should 
be included in the basic law of the nation. The experience of countries with long 
traditions in constitutionalism proves that the inclusion of one or another provision
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in the constitution exerts a significant impact on the administration of criminal 
justice. The Supreme Court interpretetion of the criminal procedural provisions 
of the Bill of Rights of the US Constitution is now simply a part of the legal 
material of criminal procedure in American law. Considering the role of the 
Hungarian Constitutional Court, one may well expect that the criminal procedural 
principles of the Constitution will have a significant impact on the administration 
of justice directly, through judicial interpretation and not only via the legislation.

The decision on what criminal procedural principles should be given a place 
in the Constitution is not very simple. The traditional classification which 
distiguishes between the organizational and operational principles may provide 
some handholds for the decision. The principle according to which justice is 
administered exlusively by the courts or the independence of judges are clearly 
basic criteria of constitutionalism as it is understood today. But also the so-called 
collegial court principle under which judgements are rendered by a panel of 
judges and the principle of lay participation are important for the organization 
of the administration of justice and may be considered to require constitutional 
regulation also in the future.

The operational principles may not be treated uniformly. Some of the express 
requirements which are valid for a broader area than criminal procedure, some 
of them are less meaningful outside of its scope.

Scholarly writings on the principles of criminal procedure could fill libraries 
and the opinions concerning the number and actual formulation of them differ 
widely from each other. It would serve no end to make an attempt at summarizing 
the various views but perhaps a few examples can illustrate the problem.

The present CCP lists ten principles, namely the ex officio procedure 
principle, the presumption of innocence, the protection of personal freedom and 
other civil rights, the principle of exploring the facts and the free assessment of 
evidence, the right to defence, the right to legal remedies, the right to use of one’s 
native language, the separation of procedural functions, the principles of oral, 
direct and public trial.

It is easy to see that some of these principles, for example the protection of 
personal liberty and other civil rights the right to defence, the right to use of 
one’s native language or the principles of direct, oral and public hearing are simply 
impossible to leave out of the constitution. Criminal procedure quite often involves 
the limitation of personal liberty and some other civil rights for this reason their 
constitutional protection is natural in a democratic society. The right to use one’s 
native language is a human right which must not be limited even in criminal 
proceedings. It is easy to find the justification for the inclusion of the presumption 
of innocence and the other mentioned principles in the constitution as well.
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There are however some questions about other principles. One may say that 
the separation of procedural functions is ensured by the independence of judges 
and the right to defence; the free assessment of evidence is again a special aspect 
of the judicial independence therefore it is unnecessary to take them up in the 
constitution. Other principles while they are very important for criminal procedure, 
simply do not fit in the constitution due to their rather technical character as it 
is the case with the right to legal remedies. One could continue.

There is another aspect of constitutional law which may be relevant for the 
CCP to be made. This is the structure of the prosecutorial and the court 
organization, because the contemplated changes in those organizations would 
certainly affect the administration of criminal justice.

Changing roles

At present, just like when Hungary was a People’s Republic, the tasks of public 
prosecution are carried out by the procuracy. The head of he procuracy is the 
Procurator General, who is elected by the Parliament, and the appoints the 
members of his staff. The organization is highly centralized and within the 
hierarchy a strict chain of command operates. The procuracy is independent from 
the government and supervises the investigation which is carried out in most of 
the cases by the police. The supervisory rights include the right to give instructions 
to the investigating authority to carry out investigative acts and the terminate 
any investigation.

Together with the right of taking over the investigation, and changing the 
decisions of the investigating authority, the right of the procurator to prefer the 
accusation at the court and to present it during the trial make the him a rather 
powerful figure of the procedure. And since the procurator has other 
responsibilities in addition to his prosecutorial functions, such as the general 
supervision of legality, he is really an imposing official of the state.

It seems the role of the procurator is going to be reconsidered. According to 
certain views, in order to curtail the powers of the procurator his role should be 
restricted to that of the public prosecutor and the organizations itself should be 
subordinated to the Minister of Justice. In the new structure the procuracy should 
enforce the criminal policy of the government by prosecuting the offenders before 
the courts. The counter argument is that from the point of view of the Rechtsstaat 
the independence of the procurator from the government is more desirable, because
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in this way the prosecution is subordinated only to the law and the undue influence 
of the government cannot distort the interest of legality.

For the time being it would be difficult to predict the future of the procuracy. 
One thing is certain: the existence of the Constitutional Court and some agencies 
with supervisory tasks, further on the replacement of the local councils by 
democratically elected local self-governments demand a change in the functions 
of the procuracy and the general supervisory tasks will have to be eliminated or 
at least transformed.

In the context of criminal procedure, a significant limitation of the powers 
of the procurator has already taken place. In 1989, the mentioned modification 
of the CCP placed the decision on the preliminary detention of suspects in the 
hands of the courts. Earlier it was the procurator who could order the preliminary 
detention of persons proceeded against and theoretically it was possible for the 
procuracy to prelong the period of such custody for one year before the grounds 
of the detention were examined by any court. It did not help too much that the 
court in such cases was the Supreme Court.

As far as the changes in the court system are concerned, the impact of the 
contemplated restructuring will be more direct. According to certain proposals, 
the present three-stage court system (local courts, county courts, Supreme Court) 
would be supplemented with courts of appeal between the county courts and the 
Supreme Court. At present the county courts are the seconds instance tribunals 
for cases tried by the local courts on the first instance, and the second instance 
is also the final one. When a county court proceeds as a first instance court, the 
appeal goes directly to the Supreme Court. (The exceptional first instance 
jurisdiction of the Supreme Court was abolished in 1989.) With the establishment 
of the courts of appeal a third instance procedure would be possible for all cases.

No doubt, the possibility of two appeals in criminal cases would be beneficial 
from the point of view of obtaining more solidly founded final judgements. When 
the second instance court has a relatively broad reformatorial competence and 
the third instance is a sort of court of cassation , if the conditions of appeal are 
reasonably determined, the system can be logical and well balanced. And I, myself, 
am strongly for such a system of appeal. But this is precisely the point where the 
ideas giving priority to the structure with not too much consideration to the tasks 
(as already mentioned in above parts) may be caught redhanded.

Those, who propose the establishment of the courts of appeal do not say to 
much about the details of its intened role and powers. The arguments for it quite 
often remain on the level of generalities and relay on stressing that traditionally 
there used to be courts of appeal in Hungary. 1 for one, do not find these arguments 
too convincing.
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Indeed, the courts of appeal of the intended type existed in Hungary between 
1900 and 1949, which is not a very long tradition. (In earlier times the system, 
as a whole, was strongly different, thus the equivalent of the court of appeal could 
be difficult to find). And since the powers to be given to these courts of appeal 
are not elaborated beyond the most general outlines I cannot help the feeling that 
the „structuralist” ideas can be traced back easily in this case to the „nostalgic" 
attitudes.6

For the time being, however, the issue is far from being settled. Unfortunately, 
in addition to considerations of purely legal character, such rather pragmatic 
factors also may influence the possible solution as the difficulties of funding the 
establishment of new courts.

But let us return now to the model and the operational principles of criminal 
procedure.

Principles and model II

First of all I feel compelled to make two general statements, one about the model 
and one about the principles.

Hungarian legal traditions would not allow too much divergence from the 
continental model of procedure and I personally do not believe it is feasible to 
introduce such drastic changes to a procedural system as a completely new model. 
Although the „socialist” ideology brought about very serious changes in the legal 
system of Hungary, the model of criminal procedure in its main characteristics 
remained the same. In this respect the historical development of law is a really 
significant element and the legal culture of Hungary is deeply rooted in the 
„continental” tradition. For this reason, although certain modifications in the 
model may be desirable, its basic features must not be altered.

My second general statement is that the principles of the present law of 
criminal procedure also must be kept. These principles have been formulated in 
the course of the development of law and legal thought and are entirely sound. 
They represent real values respected in democratic societies and this fact is not 
altered by their unsatisfactory observance during the „socialist” period. And the 
contradictions which have developed in connection with some of the principles 
even in democratic societies, such as the well known dangers involved by the 
publicity of trials, should not be interpreted as signs demanding their elimination. 
If a principle is in a crisis (as it is sometimes rather dramatically put) the 
appropriate means of mending the situation must be sought for and must not be
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found in its abolition. That would be no better than killing the patient in order 
to eliminate the disease symptoms.

In the following parts I intend to discuss certain issues of the principles and 
the modification of the model of procedure from the aspects of the expected 
recodification of the law of criminal procedure in Hungary. This means, of course, 
that I have to make certain choices, since it would be hopeless to attempt to deal 
with all the aspects in one paper. My choices might seem arbitrary to the reader 
who could be more interested in other issues. However, decision on the topic of 
a study is the author’s prerogative just like critcism is the reader’s, and I intend 
to use mine. Thus I shall not discuss such fundamental issues as the independence 
of judges and its safeguards, the presumption of innocence or the right to defence, 
etc. I shall deal with some less „prominent” principles of criminal procedure, such 
as the principles of oral and direct proceedings and some related issues. Since in 
criminal procedure it is an axiom that everything is related to everything, clearly 
I have to make some „secondary” choices as well: the aspects of the discussion. 
I am afraid, some arbitrariness might sneak in here as well.

W ritten vs. oral

In early 1990 the Hungarian Lawyers Association organized a seminar for rhe 
discussion of criminal procedure principles. The participants were investigators, 
prosecutors, judges, attorneys and a few academic people. It was interesting to 
see the clash of two main trends of thought: the approach of the strongly practice 
oriented and that of the „theoreticians”.

In connections with the oral proceedings many participants (mostly 
investigators and prosecutors) stressed its importance and directly after that tried 
to prove the opposite. One of the speakers said that the written records of the 
investigation provide „the basis of the whole process even if it happens quite often 
that defendant changes the statements he made during the investigations.” The 
opposite idea was represented by the speaker who felt that the role of written 
documents must be changed and brief police reports and the oral testimony of 
witnesses and the statement of the defendant given before the court should be 
the primary basis of the judgement. In this way the lenghty and complicated 
investigation could be simplified and the oral trial could regain its original 
importance and would not seem to be a superfluous repetition of the earlier 
proceedings, as it does now.
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There is no need to analyze the two conflicting views in detail. In the 
continental type of procedure the file composed by the police in line with the 
inquisitorial traditions is of fundamental importance. Thus it is easy to follow 
the reasoning resulting in the first view. And if I still consider the latter as more 
acceptable it is due to the fact that it offers a reasonable way to simplify the 
procedure, whereas the first one is the sign of the disdain of the trial. It is only 
unfortunate that the idea has a firm basis in reality. Not infrequently a Hungarian 
court conducting a direct, oral and public trial attributes more validity to the 
record of a statement made during the investigation than to the one made in the 
trial room.

No doubt, decreasing the significance of the records of the investigation would 
result in the decrease of the amount of paper work done by the investigators. At 
the same time it would underline the importance of the oral and direct trial. It 
could, however, bring about an increase in the frequency of summoning 
investigators to the court room as witnesses which would also be equal to a certain 
change in the present model of procedure. Still, that the court would be supplied 
with a less bulky file including brief reports instead of lengthy protocols would 
not make necessary for the court to summon the investigator in every case. And 
even if it were so, in my opinion it should be taken as an indication of the necessity 
of changes in legal attitudes and not as a danger to be averted. In all probability 
it is unavoidable anyway that the Hungarian courts should adopt a mode of acting 
that is somewhat more independent from the records of the investigation.

Direct procedure

The principle of direct procedure is related to a number of issues and the 
connections prove with just as much clarity the truth of the „everything is 
interrealated with everything” axiom as that the principles and the model play 
an outstanding role among the factors determining the administration of criminal 
justice.

It is a fact that this principle, like most of the others, is valid primarily for 
the trial. In the earlier procedural phases the decisions are not necessarily made 
by persons who themselves examine directly the facts underlaying the decision. 
It is best demonstrated by the decision of the prosecutor bringing a case before 
the court or refraining from doing so. When making the decision, the prosecutor 
relies on facts established by the investigators. Thus, if the principle of direct 
trial is the only criterion of our studies, we may even ask ourselves whether we
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need the investigation in the procedure at all. Naturally, the question is absurd. 
In general, modern criminal procedure cannot exist without an investigation 
preceding the trial irrespective of the structure of this phase within the procedural 
model.

The precondition of a rational trial which can be concluded within a 
reasonable time is that is should have a more or less firm framework determined 
by the issues of fact. This framework is represented by the accusation, which, 
again, is determined by the facts known to the prosecutor. The task of the 
investigation is precisely the primary exploration of these facts.

The differences of the procedural models show clearly that the role of the 
investigation may be conceived in different ways. In fact the question is how the 
investigation may produce data and evidence satisfying the requirements of the 
fair trial. It is only a consequence how much „strength” is attributed in the given 
model to the data or evidence produced by the investigation, in other words whether 
they may serve as the basis for the judicial decision only after being directly 
„checked” by the court or also without such checking.

There are examples of both solutions. In Hungarian criminal procedure an 
exception has been created to the general rule according to which the facts must 
be established by the court taking evidence in a direct trial.

The exception is a special form of proceeding called „foregoing the trial”. 
Originally this institution was known to the CCP of 1896 as the „penal order” 
and was a counterpart of the German Strafbefehl . It had the aim of handling 
very simple criminal cases in a summary way. While the penal order disappeared 
from the Hungarian law of criminal procedure for a short period in the 1950-es, 
it was reintroduced again by the CCP of 1962. Omitting now the details of the 
developments of this institution and the conditions of its application is will suffice 
to say that the court on the motion of the prosecutor may impose a sanction 
(primarily a fine and in certain cases some other non-custodial penalties as well) 
on the perpetrator of a simple offence if the facts are proved by the file and the 
perpetrator confessed to his crime.

Unnecessary work is only a burden for the authorities. For this reason it is 
only logical to eliminate the needless repetition from the procedure, even to the 
extent when a complete procedural phase is omitted. The problematic part is what 
elements may be or should be omitted.

The most objectionable feature of the penal order (foregoing trial) is precisely 
the fact that it is the trial which is left out, the phase where the guarantees are 
supposed to be in full force. In this practically written and indirect procedure the 
defendant receives a sentence with no hearing, without even seeing and being

*7
seen by the court.
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If we consider the principles of direct and oral trial important then in simple 
cases where the facts are clear it is not the trial but the investigation that should 
be unnecessary. It is a different story, that the investigation cannot be done away 
completely either. Evidently, certain facts must be established before the trial, if 
not for more than at least for allowing a decision whether the simplified procedure 
is desirable of possible art all. This idea is put into practice in Hungarian law by 
another special form of procedure, called „sending to court”.8

In this form of procedure the perpetrator is put on trial after a very simple 
investigation (no written record is made of the testimony of the witnesses during 
the investigation, no written act of accusation is prefered at the court, etc.) in 
within a short time (8 days at most) from the perpetration of the offence. This 
form certainly gives priority to the guarantees provided by the trial. It also makes 
clear that the collection of the evidence to be used in the trial is not always 
mandatory even in the present system of criminal procedure. Here the investigation 
produces facts which may be taken more as the preconditions of holding a trial 
than actual proof.

C o n tro l o v e r  th e  in v e s tig a tio n

In the continental system of criminal procedure the role of the investigation is 
very similar in a sense to the investigation of the inquisitorial system: it is expected 
to produce proof. It is not to say that anything discovered during the investigation 
is accepted at the face value by the court. Still, in the continental systems it is 
somewhat more difficult to cast a doubt on the value of the evidence obtained 
during the investigation than in adversary systems. At the same time the 
development of the law of criminal procedure shows the hallmarks of the efforts 
aimed at rendering the investigation suitable to producing evidence satisfying the 
legal standards. It is true for Hungarian law as well. Therefore it is simply impossible 
to avoid the question how the investigation can be made fit for the purpose.

As far as the investigatory phase of Hungarian criminal procedure is 
concerned, the present situation is not completely satisfactory from this point of 
view. It is the external supervision of the legality of the investigatory activity that 
is considered to be the best means to that end. But since at present this supervision 
is the task of the prosecutor (the procuracy), in the opinion of many people a 
better solution should be found. They argue that the interests of the police and 
the prosecutor are identical (in the sence that both are on the same side and against
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the defendant). In this way the procuratorial supervision over the police is 
somewhat suspect.

On the basis of the examination of the models tested in practice, there are 
ways to overcome the difficulties.

The investigation may follow two models. The first one is the „dual phase” 
investigation, where the preliminary investigation is performed by the police (or 
other investigative authority) and there is another phase, the investigation 
conducted by the investigating magistrate. The legality of this phase is supposed 
to be ensured by the fact that the investigating magistrate in fact is a judge indeed 
and in this way all the procedural acts arc performed cither under direct judicial 
control or by a member of the judiciary himself. Also it is the investigating 
magistrate who brings the decisions concerning the application of various coercive 
measures such as preliminary detention, search and seizure, etc. This is the model 
of the French procedure and the Hungarian CCP of 1896 also followed this pattern.

The other is the single phase investigation. This model may appear in various 
forms but from the point view of ensuring the legality of the investigation the 
common law pattern shows the most attractive features. For a Hungarian lawyer 
one of the most interesting features of that is the strong judicial control which 
is achieved among others by the requirement of a warrant for applying coercive 
measures or by the possibility of employing such procedural „sanctions" in case 
of the violation of porccdural rules by the investigative authorities, as the exclusion 
of the unlawfully obtained evidence.

The Hungarian single phase model shows somewhat different features. For 
the time being it is only the limitation of the personal freedom of suspects 
(preliminary detention, preliminary forced psychiatric treatment of insane 
offenders) that require a court decision, the other procedural limitations of civil 
rights, such as search and seizure, etc. may be ordered by the prosecutor or the 
police. Thus, the judicial control over the investigation is not very strong and the 
same may be said also of the system of procedural sanctions.

Sanctioning the violations of procedural rules

The procedural sanctions are a problematic issue anyway. They supposedly are 
capable of ensuring the observance of the procedural rules but the situation is 
somewhat less than unambiguous. It is precisely the strongest of the procedural 
sanctions, i.e. the exclusion of the unlawfully obtained evidence, that may present 
a dilemma.
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While it is desirable, indeed, that unlawfully (understand: with a grave 
violation of the rules of the procedure or with an unlawful limitation of the rights 
of the citizens) obtained evidence should not be admitted, if the rule is interpreted 
too broadely proceedings in many cases will be condemned to fail. If an 
insignificant technical fault may be the basis of the exclusion of the evidence, 
the institution will create excellent opportunities for perpetrates to avoid justice 
instead of operating as a reasonable safeguard of the citizens’ rights against the 
abuses of the investigation. It is known only too well to the readers of writings 
on American criminal law, but Hungarian legislators do not seem to pay much 
attention to the frustration felt and voiced by American police and prosecutors.

In 1989 the modification of the CCP introduced a provision according to 
which „the result of the evidentiary process conflicting with the provisions of this 
Act shall not be accepted as evidence”. One only can hope that the courts will 
be somewhat more cautious in the interpretation of this unqualified command 
than the legislator and will exclude the evidence only when the violation of the 
procedural rule is more than a technicality.9

Procedural sanctions alone or their excessive use cannot ensure the legality 
of the investigation. But the extreme opposite is just as unsatisfactory. Hungarian 
experience demonstrates well that sanctions belonging to other systems of 
responsibility (disciplinary, penal law, civil law, etc.) are not really effective in 
this context. The initiation of proceedings (disciplinary or other) against police 
officers who violated the law of criminal procedure but obtained evidence proving 
the guilt of the accused cannot be very well expected of their superiors unless 
the violation was a really serious criminal offence. And the exclusion of the 
evidence which leads to the failure of the prosecution but has no consequence 
for the investigator who is responsible for the violation is not a very good solution 
either. It is again an area where the „mixed system” seems to be the best: procedural 
sanctions (exclusionary rules among thèm) are needed just as the sanctions of 
other systems of responsibility. The appropriate balance of the two is a better 
solution than the use of each separately.

Whichever of the outlined possibilities will be adopted in the future, provisions 
of detail must be worked out in order to satisfy the practical requirements. There 
is even more to it. Evidently, the whole structure of the investigation will be 
influenced by the decision how the legality supervision of that phase of procedure 
is to be regulated and who is to discharge this supervisory function.
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R e s u rre c tio n  o f  th e  in v e s tig a tin g  m a g is tra te

The satisfactory settlement of the supervision of the investigation demands an 
external and impartial control in addition to the internal one (such as the 
supervision exercised by superior officials, the hierarchy of the agency, etc.). And 
in this respect even the revival of the institution of the investigating magistrate 
is not out of question. It may be an alternative to requiring court decisions for 
certain cases or to opening the possibility for asking the judicial review of certain 
decisions as a remedy.

I must confess 1 have serious reservations concerning the investigating 
magistrate. Still, the continuous control is ensured better by the investigating 
magistrate, at least in principle, than by requiring judicial decisions for certain 
cases. However, it is precisely the continuous investigative activity of the 
investigating magistrate that is one of the bases of my reservations. In the legal 
literature of countries having investigating magistrates, the institution is much 
criticized because the investigating magistrate often adopts the hunting attitude 
of the police and neglects the role of the impartial guardian of legality.10

The réintroduction of the institution of investigating magistrate is again a 
demand voiced by the representatives of the „nostalgic” approach. It is rather 
strange, because the practice of the CCP of 1896 did not favour the participation 
of the investigating magistrate in the proceedings. Although the Code regulated 
the investigation by the investigating magistrate as an option, in fact it was very 
rarely resorted to. Similarly, the attempts to restrict the activities of the 
investigating magistrate, mostly in order to decrease the ackwardness of the dual 
phase investigation, are clearly present in systems having that feature. It is also 
well known that some countries, most recently Italy abolished the institution and 
even in France, at the birth place of this office, the same is being considered 
seriously.

In my opinion, from the point of view of creating a system of criminal 
procedure which satisfies the requirements of a Rechtsstacu it is not decisive 
whether the investigation is a homogeneous, single process or it is divided into 
two phases. For this reason I do not intend to take a stand for any of the two in 
this paper. I stress, however, that the systematic internal and external control of 
the legality of the investigative phase must be ensured. And if the resurrection 
of the investigating magistrate is the precondition of the efficient external control, 
I am at least ready to wait and see.
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C h a n g in g  th e  m o d e l in  l in e  w ith  th e  d ir e c t  t r ia l  p r in c ip le

As it was discussed in above parts, the simplified special procedure called 
„foregoing the trial” is not in line with some principles. This shortcoming is not 
completely set off by the existence of a special remedy, the possibility of requesting 
trial. The essence of the matter is that the party (mostly the defendant) who is 
dissatisfied with the judgement may ask for a regular trial and the request may 
not be denied. According to an argument, which is substantiated by experience, 
many defendant refrain from resorting to the use of the remedy because they 
consider more comfortable to pay the fine even if they are dissatisfied than to 
go to trial.

There is also a theoretical contradiction of Hungarian criminal procedure 
which is manifest in this special procedure. It is the difference between the 
„designated” and practical role of the confession of the suspect.

Although according to the general scholarly view and the language of the 
CCP the confession of the suspect is not the „queen of proof” but merely one 
piece of evidence, its practical role is much more than that. The investigating 
authorities, even the courts dedicate very serious efforts to obtaining a confession 
and in certain cases the Code itself attributes a special role to it. For example 
one of the preconditions of foregoing the trial is the confession of the suspect. 
But neither the experts from the side of practice nor scholars are ready to admit 
the existence of the gap between theory in practice, even less to do about it. The 
motives are probably different, but the consequence is clearly a situation when 
once more the idea is victorious over common sense. Thus the following brief 
discussion is almost sure either to evoke the wrath of the protectors of the holy 
cow of Hungarian evidentiary doctrines or to be completely disregarded as 
unmentionable nonsense.

I am certain that almost every Hungarian lawyer would vehemently deny that 
the Hungarian CCP has an institution similar to plea bargaining, but comparatists 
are not entirely wrong when they discover likeness between plea bargaining and 
foregoing trial.

The essence of the American legal institution, as a comparatist would see, 
is that the prosecutor promises certain benefits to the suspect and in exchange 
the suspect pleads guilty. Thus the lengthy trial process is not necessary, the guilty 
plea renders the jury verdict superfluous. And it is useless to try to explain that 
foregoing the trial in Hungarian law does not involve any negotiation, and the 
suspect makes a full confession instead of only admitting his guilt, in addition 
even the confession is not enough, all other evidence must be collected by the 
investigation and the file must be submitted to the court. The relentless comparatist
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would reply that the American suspect pleads guilty because he also knows that 
the prosecutor may have evidence. And he would unmercifully add that negotiating 
is unnecessary in the Hungarian system for the law says precisely what is the 
worst that can happen to the suspect in the case of foregoing trial and knowing 
the practice the suspect may be well aware of the conditions under which the 
prosecutor asks the court to impose the sentence without a hearing.

Clearly, the matter is not as simple as that but it is also clear that the 
comparative analysis is not completely incorrect. Without even thinking of 
suggesting that the model of plea bargaining should be adopted (Heaven forbid),
I must note that the philosophy of the common law systems concerning the 
admission of guilt seems to be the more honest: the quilty plea of the accused 
person is openly accepted as decisive. However, the quilty plea, negotiated or not, 
must be entered before the court.

In the light of the justified criticism of the institution of foregoing the trial, 
perhaps it is not completely mistaken to entertain the idea that suspects should 
repeat their confessions made to the police during the investigation also before 
the court. In this way the court would directly examine the suspects statements 
at least. That, together with the evidence included in the file, would provide a 
more solid basis for the decision than the process lacking even the vestiges of 
directness.

My own answer to those objecting to this suggestion claiming that it would 
render the existing simplified procedure more complicated can be only that all 
this is a decision on values. If having more safeguards and guarantees must be 
paid for by having a somewhat more complicated (but still rather simple) special 
procedure, the price is not too high. The proposed solution would also allow the 
expansion of the scope of foregoing trial which in the light of the increase of 
workload, is not an aspect to ignore.

Perhaps the outlined idea could be taken also as an illustration to the point 
referred to in above parts: in order to improve our criminal procedure certain 
elements may be taken over from a rather distant model without changing 
fundamentally our own.

An apology offered

Coming this far in the discussion oí the task of the recodification of the law of 
criminal procedure I feel I am forced to re-think one of my earlier statements. I 
realise now that it was too optimistic to imply that relatively simple changes in
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the law and an „editorial” job would be sufficient to create the new CCP. One 
does not think only of the correction of the flagrant shortcomings of a code when 
a new one is contemplated, but tries to introduce innovations as well.

The discussion of only a few issues of the principles and the model has led 
to the identification of so many dilemmas and possibilities that in spite of my 
attempts to limit myself to the essentials the exploration of the topic has proved 
to be too ambitious a venture. The reader will realise immediately that I have left 
many avenues unexplored, some of which perhaps could have been a better choice. 
The only answer I can offer to such criticism is the truth: I have dealt with what 
1 felt important and could tackle in this paper. I hope this confession is if not a 
defence, at least a mitigating circumstance.

NOTES

1. The idea of ihe Rechtsstaat was elaborated in R. von Mohl's book Die Polizeiwissenschaft nach 
den Grundsätzen des Rechtsstaates (1832-34). See the reference in: Rolf KUng-Mofer, Die 
Beschleunigung des Strafverfahrens unter Wahrung der Rechsslaatlichkeit (Bern. Peter Lang, 1984) 
p. 35 and seq.

2. The date is November 6, 1990.
3. The list if legislations modifying the CCP (Act I. of 1973): Law-decrees No 4 and No 11 of

1979; Act II of 1983; I.aw-decree No 20 of 1984; Act IV of 1987; Acts XXVI and I.V of 1979; 
Act XIV of 1990. The draft for another modification has been accepted by the government and 
is expected to be presented to the Parliament in November 1990.

4. Without details, 1 just mention that long procedure may violate the interests of citizens, and it is 
not only the suspect in custody who must be kept in mind. Persons proceeded against even if not 
in custody might find difficult to have a new job, might find uncomfortable that they are prohibited 
from travelling abroad and the victim might be disappointed to find that his insurance company 
will not pay the compensation before the criminal case is concluded.

5. The preparation of the CCP of 1896 took almost two decades and the result of the work, Act 
XXXIII of 1896, entered into force in 1990.

6. The idea of reintroducing the courts of appeal emerged around 1988. As concieved, the courts 
of appeal would have been above the level of the county courts and the jurisdiction of each 
would have extended over several countries. According to the arguments, in this way the party 
and state officials of the countries would not have been able to interfere with the work of the 
judges. This, of course, was a self-defeating logic because it admitted by implication that the 
courts were not independent from the party and state bureaucracy and the elimination of local 
influences could not have exclude interference from the top.
Despite the changes in the political power structure, the idea is still very much around.

7. The matter is complicated even further by some doctrinal impossibilities. The sentence is imposed 
on an accused who is not declared to be guilty. According to doctrine a person may be found 
guilty only in a judgement rendered after a trial and the essence of this special form is precisely 
the absence of that. Thus the court declares that the accused committed the offence figuring in
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the charge but the word „guilty" must be used. Doctrine, on the other hand, requires that only 
people who are found „guilty” should be sentenced. Thus we have a person who is not convicted 
but is sentenced.

8. S. Waltos in a comparative study distinguishes three types of special proceedings: enriched (with 
extra features of safeguards), equivalent and simplified. This is certainly a strongly simplified one. 
Comparative I .aw Yearbook. Volume 4, Alphen aan den Rijn, The Netherlands, Sijthoff Noordhoff, 
1980.

9. Before the modification of 1989, Hungarian criminal procedure had only one exlusionary provision: 
the testimony of a witness was not admissible if it was obtained by the police in violation of the 
rules of the examination of witnesses.
The introduction of the quotes provision by the previous Parliament was a real surprise to everyone. 
During the debate over the draft of the modification of the Code one of the members presented 
a supplementary provision which was rejected by the Law Committee, but was accepted by the 
house. It was a typical example of the amateurish behaviour of that Parliament: the majority of 
the members was willing to vote for any basically sound proposal without bothering with the devil 
hiding in the details.
The rather broad formulation may lead to strange consequences. It would exclude the record of 
an act of investigation if let us say the record keeper (an employee of the police, actually a typist 
taking dictation) forgot to sign it, since the Code requires his signature. It is not mandatory, however, 
to have a recordkeeper.
The hasty introduction of this general „exclusionary rule" contributed also to the „disordely” 
appearance of the Code. 'Die provision of excluding witness testimony obtained unlawfully has 
become superfluous, but it is still in the text.

10. Cf Gerhard O. W. Mueller and Fré Le Poole-Griffilhs, Comparative Criminal Procedure, New 
York, New York University Press, London, University of London Press Limited, 1969, p. 49 and 
seq.

PRINZIPIEN UND MODELLE: GRUNDFRAGEN DER 
REK.ODIFIZIERUNG DES STRAFVERFAHRENS

ÁRPÁD ERDEI 
Dozent

In der Einführung untersuchts der Autor die Gründe, die auf eine Rekodifitierung des StrafVerfahrens 
drängen. Für die wichtigsten von diesen hält er die Gewährleistung der europäischen Normen der 
Menschenrechte. Nach seiner Meinung entspricht zwar das jetzige -  nach zahlreichen Änderungen 
entstandene -  Stafverfahrensrecht den europäischen Anforderungen es sind jedoch weitere Änderungen 
erforderlich.

Der Autor geht davon aus. da für das Verfahren grungselzlich seine Prinzipien und das angewandte 
Modell bestimmend sind. Die Änderung der Prinzipien hält er nicht für wichtig, vielmehr die Steigerung 
ihrer Effektivität. Seiner Meinung nach soll das kontinentale Modell erhalten bleiben schlägt aber die 
Modifizeirung einiger seiner Elemente vor Nach einer Umwertung der Auffassung der
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BeweisfUhmngstheorie Uber das Schuldbekenntnis durch den Beschuldigten hält er auch die Übernahme 
einiger Elemente aus dem Modell „common law” nicht für ausgeschlossen.

DES LEÇONS POUR LE LÉGISLATEUR: DES NOTES MARGINALES 
À LA RECODIFICATION TANT DÉSIRÉE 

DE LA PRODÉDURE PÉNALE

ÁRPÁD ERDEI 
professeur

Dans l'intoduction l'auteur se penche sur les causes instantes de la recodification de la procédure pénale. 
Selon son opinion le plus important que les régies garantie les exigences de droits de l’homme européenne.

Sa position d’esprit la réglementation actuelle de la procedure pénale hongroise -  par rapport 
aux modification récentes -  répond essentiellement aux exigences européennes, mais isl est nécessaire 
des nouveaux correctifs.

La thèse fondamentale de l'auteur est que procedure est déterminée par les principes et les 
modèles adequants. Le changements des principes de nos jours n’est pas justifié, mais l’accroissement 
de ses l'efficacités est pressant.

Il faut maintenir le modèle nommé continental, ce n'est pas à dire que certain éléments particuliers 
soit convenables, on doit les corriger. L'auteur propose da la récéption modifée les faits du modèle 
de „common law" surtout en ce qui concerne la conception des prevues de l'aveu du prévenu.
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