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I. Introduction
*
 

A. Theoretical framework 

The Court of Justice of the European Union (hereinafter referred to as ECJ) held in 

the judgment in Köbler
1
 that Member States are obliged to make good the damage 

caused to individuals in cases where the infringement of EU law stems from a decision 

of a Member State court adjudicating at last instance. The conditions of this liability are, 

in principle, the same as those which govern state liability under EU law in general; that 

is, where the rule of law infringed is intended to confer rights on individuals, the breach 

is sufficiently serious and there is a direct causal link between that breach and the loss 

or damage sustained by the injured parties. Under the remedial rules of the Union, state 

liability is the only generally available remedy for violation of EU law by national 

supreme courts.
2
 

The importance of Köbler lies in the fact that Member State courts play a 

particularly important role in the application of EU law.
3
 As EU law is primarily given 

effect by national courts, individuals are obliged to claim the full enforcement and 

protection of their rights derived from EU law before national benches. It is, therefore, 

essential that the national courts fulfil their obligations in this regard and apply EU law 

correctly. 

Since this seminal ECJ judgment, delivered in 2003, the principle of state liability 

for breaches of EU law by national courts has received considerable attention in 

scholarly writing. These works have already provided an in-depth analysis of a number 

of central issues. In that regard, the main focus has been placed on the acceptance of 

state liability for judicial breaches of EU law as a matter of principle.
4
 Liability due to 

                                                 
*
 The author is an Administrator at the General Directorate of Research and Documentation of the Court 

of Justice of the European Union, Luxembourg. The opinions expressed in this article are strictly personal 

to the author, and they should not be taken to reflect in any way the opinion or position of the institution 

for which she works. Comments are very welcome at zsofia.varga@hotmail.com. 
1
 In Köbler, the ECJ held, for the first time, that the principle of state liability for breaches of EU law 

also applies when a breach is attributable to a Member State court. The Köbler judgment was therefore an 

extension of the already established state liability doctrine to violations of EU law committed by Member 

State supreme courts. See (ECJ) judgments of 30 September 2003 in Köbler, C-224/01, ECR, 

EU:C:2003:513; and of 19 November 1991 in Francovich and Others, C-6/90 and C-9/90, ECR, 

EU:C:1991:428. 
2
 Even though final judgments contrary to EU law may be reopened under special circumstances, retrial 

cannot be considered as a generally available remedy. On this question see Chapter IV, section B. 
3
 See LENAERTS, Koen, MASELIS, Ignace, GUTMAN, Kathleen (authors), NOWAK, Janek Tomasz (ed). 

EU procedural law (Oxford: Oxford University Press, 2014), p. 3, 13–14; DE VISSER, Maartje. ‘The 

Concept of Concurrent Liability and Its Relationship with the Principle of Effectiveness: A One-Way 

Ticket into Oblivion’. Maastricht Journal of European & Comparative Law 11, no. 1 (2004): 47–71, pp. 

61–62; and TEMPLE LANG, John. ‘The Duties of National Courts under Community Constitutional Law’. 

European Law Review 22, no. 1 (1997): 3–18, p. 3. According to TEMPLE LANG, “national courts 

probably interpret and apply Community law more often than the two Community courts do.” 
4
 BREUER, Marten. ‘State Liability for Judicial Wrongs and Community Law: The Case of Gerhard 

Köbler v Austria’. European Law Review 29, no. 2 (2004): 243–254; CABRAL, Pedro, and CHAVES, 

Mariana C. ‘Member State Liability for Decisions of National Courts Adjudicating at Last Instance’. 

Maastricht Journal of European & Comparative Law 13, no. 1 (2006): 109–126, p. 123; CLASSEN, Claus 
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judicial errors has been criticized with regard to the principles of res judicata and the 

procedural autonomy of the Member States in particular. Moreover, the criterion of 

sufficiently serious breach of the EU norm has also been thoroughly analysed. It has 

notably been subject to criticism by several scholars;
5
 and Scherr has already offered a 

detailed analysis of this criterion from a comparative law perspective.
6
  

Hofstötter has put the Köbler decision into a wider context, offering a 

comprehensive study of the non-compliance of national courts with their EU 

obligations.
7
 Similarly, the potential consequences of a judicial breach of EU law under 

national law of several Member States have been presented in a recent publication 

edited by Coutron.
8
 

To conclude, Köbler has already been studied extensively. However, the main focus 

of these works has remained theoretical, as they primarily offer an analysis of the 

doctrine with regard to the legal concept of state liability for judicial acts. This research 

does not seek to analyse issues that have already been the subject of such a detailed 

examination. 

Nevertheless, much less attention has yet been placed on the application of this 

much-criticized doctrine by national courts and on the real impact of Köbler on national 

remedies. Even though there has been a great deal of speculation that the Köbler 

doctrine might remain mere jurisprudence,
9
 more than a decade after the ECJ judgment, 

there is no analysis available to confirm or disprove this assumption.  

                                                                                                                                               
Dieter. ‘Case C-224/01, Gerhard Köbler v. Republik Österreich’. Common Market Law Review 41, no. 3 

(2004): 813–824, pp. 816–817; JANS, Jan H. ‘State Liability and Infringements Attributable to National 

Courts: A Dutch Perspective on the Köbler Case’ in DE ZWAAN, Jaap W., JANS, Jan H., and NELISSEN, 

Frans A., and BLOCKMANS, Steven (eds). The European Union: an Ongoing Process of Integration: Liber 

Amicorum Alfred E. Kellermann (The Hague: TMC Asser Press, 2004): 165–176, p. 176; KOMÁREK, Jan. 

‘Inter-Court Constitutional Dialogue After the Enlargement – Implications of the Case of Professor 

Köbler’. Croatian Yearbook of European Law and Policy 1, no. 1 (2005): 75–94, p. 77; and WATTEL, 

Peter J. ‘Köbler, CILFIT and Welthgrove: We Can’t Go on Meeting like This’. Common Market Law 

Review 41, no. 1 (2004): 177–190, pp. 186–187. 
5
 BEUTLER, Björn. ‘State Liability for Breaches of Community Law by National Courts: Is the 

Requirement of a Manifest Infringement of the Applicable Law an Insurmountable Obstacle?’ Common 

Market Law Review 46, no. 3 (2009): 773–804, p. 792; GOLECKI, Mariusz Jerzy, and WOJCIECHOWSKI, 

Bartosz. ‘The application of law within a multicentric legal system: economic analysis of Köbler and 

Traghetti’ in BUKSINSKI, Tadeusz and JUCHACZ, Piotr W. (eds). Multicentrism as an Emerging Paradigm 

in Legal Theory (Frankfurt am Main: Peter Lang, 2009): 173–196, pp. 195–197; KOMÁREK, Jan. ‘Federal 

Elements in the Community Judicial System: Building Coherence in the Community Legal Order’. 

Common Market Law Review 42, no. 1 (2005): 9–34, p. 17; RODRÍGUEZ, Pablo Martin. ‘State Liability 

for Judicial Acts in European Community Law: The Conceptual Weaknesses of the Functional 

Approach’. Columbia Journal of European Law 11 (2004-2005): 605–621, p. 614–615; and VALUTYTÉ, 

Regina. ‘Concept of Court’s Fault in State Liability Action for Infringement of European Union Law’. 

Jurisprudence 18, no. 1 (2011): 33–50, pp. 37, 47. 
6
 SCHERR, Kathrin Maria. ‘The principle of state liability for judicial breaches: the case Gerhard Köbler 

v. Austria under European Community law and from a comparative national law perspective’. Thesis-

European University Institute, 2008; and ‘Comparative Aspects of the Application of the Principle of 

State Liability for Judicial Breaches’ in ERA Forum 12 (Springer, 2012): 565–588. 
7
 HOFSTÖTTER, Bernhard. Non-Compliance of National Courts: Remedies in European Community Law 

and Beyond (The Hague: T.M.C. Asser Press, 2005). 
8 
COUTRON, Laurent and BONICHOT, Jean-Claude L’obligation de renvoi préjudiciel à la Cour de justice 

une obligation sanctionnée? (Bruxelles: Bruylant, 2014). 
9
 BEUTLER (note 5), pp. 789–790; NASSIMPIAN, Dimitra. ‘And We Keep on Meeting: (de)fragmenting 

State Liability’. European Law Review 32, no. 6 (2007): 819–838, p. 826; and WATTEL (note 4), p. 182.  
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Even so, there are some studies on the application by national courts of the state 

liability doctrine in general, including EU law violations by the legislature and the 

executive. These papers incorporate national case-law regarding breaches of EU law by 

the judiciary. In this regard, the study by Granger from 2007
10

 must be mentioned; this 

offered a comprehensive analysis of the Francovich case-law, covering the judicial 

follow-up of this judgment in the 15 ‘old’ Member States, on the basis of research 

conducted by the T.M.C. Asser Institute.
11

 National cases have also been described by 

Claes in her in-depth work on the mandate of national courts in the European 

Constitution.
12

 Moreover, in 2012, Lock provided an assessment of the case-law of 

German, English, and Welsh courts in order to examine the effectiveness of the state 

liability principle as a means of enforcing EU law, compared to the infringement 

procedure.
13

 In his study, he pointed out to the need for more detailed research in this 

regard.  

The aim of this study is to offer an analysis of the application of the state liability 

principle, especially regarding breaches of EU law by national courts.  

However, besides the features inherent to the Köbler liability (i.e. the criterion of a 

sufficiently serious breach), it is also the legal environment in which this principle 

operates that has a profound influence on its practical application. Therefore, the Köbler 

doctrine will be examined in a wider context of remedies for violation of EU law by 

national courts.  

This is all the more important because, although the ECJ confirmed the autonomous 

character of the liability remedy,
14

 it does not operate in a vacuum. In this regard, there 

are many questions to be clarified about the relationship between Köbler liability and 

other national remedies.
15

 Several authors – such as Anagnostaras,
16

 Eeckhout,
17

 van 

Gerven,
18

 Kornezov,
19

 Leczykiewicz,
20

 and Wattel
21

 – have already analysed the 

                                                 
10

 GRANGER, Marie-Pierre F. ‘National Applications of Francovich and the Construction of a European 

Administrative Jus Commune’. European Law Review 32, no. 2 (2007): 157–192. 
11

 BETLEM, Gerrit, GONZÁLEZ, Carmen Pérez, GRANGER, Marie-Pierre, and SCHOIßWOHL, Birgit. 

‘Francovich Follow-Up. Cases on State Liability for Breach of European Community Law’. 22 May 

2007.  
12

 CLAES, Monica Liesbeth Hilde Katelijne. The National Courts’ Mandate in the European 

Constitution (Oxford; Portland, Hart Publishing, 2006). 
13

 LOCK, Tobias. ‘Is Private Enforcement of EU Law through State Liability a Myth? An Assessment 20 

Years after Francovich’. Common Market Law Review 49, no. 5 (2012): 1675–1702. 
14

 (ECJ) Judgments of 22 April 1997 in Sutton, C-66/95, ECR, EU:C:1997:207; of 14 January 1997 in 

Comateb and Others, C-192/95 to C-218/95, ECR, EU:C:1997:12; and Opinion of Advocate General 

JACOBS in Fantask and Others, C-188/95, ECR, EU:C:1997:321. 
15

 The legal writing seems to agree on the conclusion that the liability action is a second rank alternative 

which can only complement, but not substitute, the use of other substantial remedies. However, the 

secondary nature of the liability action has not yet been systematically supported by the ECJ’s case-law.  
16 

ANAGNOSTARAS, Georgios. ‘State Liability and Alternative Courses of Action: How Independent Can 

an Autonomous Remedy Be?’ Yearbook of European Law 21, no. 1 (2001): 355–383; and ‘The Quest for 

an Effective Remedy and the Measure of Judicial Protection Afforded to Putative Community Law 

Rights’. European Law Review 32, no. 5 (2007): 727–739. 
17

 EECKHOUT, Piet. ‘Liability of Member States in Damages and the Community System of Remedies’ 

in BEATSON, Jack and TRIDIMAS, Takis (eds). New Directions in European Public Law (Oxford: Hart 

Publishing, 1998): 63–75, in particular pp. 66–70, 72. 
18 

VAN GERVEN, Walter. ‘Of Rights, Remedies and Procedures’. Common Market Law Review 37, no. 3 

(2000): 501–536, in particular pp. 506–520. 
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position of state liability in the context of remedies available in national courts for the 

judicial protection of individuals. I support their view that the European and national 

judicial legal environment in which the doctrine operates must necessarily be taken into 

account in order to provide a useful and comprehensive analysis of Köbler liability. I 

will therefore examine the Köbler case-law of the national courts within the complex 

system of judicial remedies. As such, the study will focus on the position of this remedy 

in the decentralized system of the application of EU law. 

This work seeks to regroup and examine remedies guaranteed by national laws 

against violation of EU law by national supreme courts. In this context, the research 

offers an overview on the national follow-up of the ECJ judgment in Köbler, and then 

presents other remedies under national laws for violation of EU law by national courts. 

B. Research objectives  

The aim of this work is to present some thoughts on the application, the impact, and 

the future of the Köbler doctrine and, in a wider context, on remedies against violation 

of EU law by national courts.  

At the beginning, this work focuses on questions regarding the practice of the 

liability doctrine, such as: To what extent is the Köbler doctrine applied by national 

courts? What is the real, practical importance of this principle?  

Next, it deals with questions regarding the place of the principle in the context of 

judicial remedies: Can the Köbler liability be substituted by alternative means of 

remedy? To what extent is the harmonization of national remedies necessary? Is it up to 

EU law or that of Member States to determine the remedies available in cases of 

violation of EU law by Member State courts? What is the required standard of effective 

judicial protection in this regard? 

Finally, the work examines questions on the theory and the possible future 

applications of the doctrine: Is it the breach of a substantive EU rule or the violation of 

the procedural obligation regarding its application that triggers liability? In what 

situations can a breach be considered a manifest violation of the applicable law? Can 

liability incur on the sole basis of violation of the duty to refer a preliminary question to 

the ECJ? Is it possible that liability may occur for violation of fundamental rights, e.g. 

the violation of the right to a fair trial in the future? 

The present analysis is conducted in order to find the place of the state liability 

within the complex system of remedies and to answer the main question: What is the 

place of the Köbler doctrine? 

                                                                                                                                               
19 

KORNEZOV, Alexander. ‘Res Judicata of National Judgments Incompatible with EU Law: Time for a 

Major Rethink?’ Common Market Law Review 51, no. 3 (2014): 809–842. 
20
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Common Frame of Reference’. Legal Research Paper Series 59/2012 (University of Oxford, 2012): 1–

18; and ‘Effectiveness of EU Law Before National Courts: Direct Effect, Consistent Interpretation and 

Member State Liability’ in ARNULL, Anthony and CHALMERS, Damian (eds). The Oxford Handbook of 
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C. Thesis plan 

Chapter I is the introduction, which presents the theoretical framework, the research 

objectives, the methodology and sources, and the terminology used in the dissertation.  

Chapter II offers an overview of the context of the application of EU law, and a brief 

description of the remedial competence of the EU and the Member States. 

Chapter III provides a presentation and an analysis of the cases decided on the basis 

of the Köbler principle. This chapter is divided into three sections. The first section 

presents the ECJ case-law on state liability for violation of EU law by Member State 

courts. The second section is devoted to an examination of national rules and case-law 

on state liability. Initially, it offers an overview on legislative restrictions in national 

laws regarding state liability for judicial acts in general. After that, for each Member 

State, it presents the national jurisprudence on liability claims based on violation of EU 

law in particular. In this context, thirty decisions are presented and analysed. The third 

and final section of this chapter draws conclusions on the application of the Köbler 

principle between 2003 and 2016 in the 28 Member States. In this regard, the practical 

role of state liability in the effective application of EU law and in the effective judicial 

protection of individuals’ rights is assessed. 

Chapter IV places the doctrine into the wider context of remedies serving the 

ultimate aims of effective application of EU law and effective judicial protection of 

individual rights within the EU. It shows that the Köbler liability is not the only method 

available in national laws to remedy a violation of EU law by Member State supreme 

courts. This chapter is divided into five sections; the first three examine one alternative 

remedy each. The first such remedy is the Francovich liability claim, which can be used 

instead of a judicial liability action to seek compensation in the event of joint 

responsibility of legislative, administrative, and judicial branches of the state for 

violations of EU law. The second alternative remedy is retrial on the grounds of 

violation of EU law in a final judgment, often established in a subsequent ECJ judgment 

on the same matter of law. The third remedy is constitutional complaint, based on the 

infringement of national constitutional rights, namely the right to a lawful judge or a fair 

trial. This remedy can be used in situations where a national court has breached its 

obligation to refer a preliminary question to the ECJ. The fourth section presents, as 

examples, other remedies which do not have a general scope of application but are only 

recognized in several Member States. Through the presentation of these remedies and 

the analysis of their association with the Köbler doctrine, this chapter examines whether 

they can offer broadly equivalent protection than state liability. At the end, the fifth 

section of this chapter deals with the question whether EU law should require Member 

States to offer specific effective remedies (i.e. Köbler liability) or, instead, an effective 

remedial system to ensure the application of EU law and the judicial protection of 

individual rights.  

Chapter V provides some guidance on the theory and prospects of the doctrine. This 

chapter is divided into three sections. The first section presents in detail the criterion of 

‘manifest infringement of the applicable law’, as well as the stance of academic writers 

with regard to this condition of liability. In the second section, the procedural 

obligations of Member State courts regarding the application of EU law are examined in 

order to identify scenarios amounting to such a qualified infringement. In this regard, a 

separate point is devoted to the breach of the obligation to refer a preliminary question 

to the ECJ. The third section in this chapter concerns the violation of procedural 
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fundamental rights. In this context, it describes the possible future application of the 

Köbler principle, especially with regard to breaches of fundamental rights and the 

breach of the obligation to refer a preliminary question to the ECJ. 

D. Methodology 

There are, however, undeniable limitations to such a research project. Besides the 

obvious linguistic barriers, the task of analysing 28 different remedial regimes is highly 

challenging. Therefore, instead of examining normative legal rules, I have adopted a 

different method: the research is primarily based on published case-law regarding the 

legal consequences of violation of EU law by national courts of last instance.
22

  

On the one hand, the evident drawback of this method is that not all cases are 

published and translated; therefore, the research cannot be exhaustive.  

On the other hand, this method has several advantages. First of all, besides its 

feasibility, it has allowed an examination of judicial practice regarding the topic in 

question, not only the theory.
23

 Furthermore, it has made it possible to observe 

developments in the field of national remedies against EU law violations. In fact, 

Member State judiciaries appear to be much more flexible than their legislatures in 

                                                 
22

 The main sources for the identification of national cases are the following:  

– ACA Europe. National reports. ‘Consequences of incompatibility with EC law for final administrative 

decisions and final judgments of administrative courts in the Member States’ 21st colloquium, Warsaw, 

15 June 2008, available at http://www.aca-europe.eu/index.php/en/colloquies-top-en/244-21st-

colloquium-in-warsaw-from-15-to-16-june-2008; 

– bulletin Reflets: Informations rapides sur les développements juridiques présentant un intérêt 

communautaire, available at http://curia.eu.int/en/coopju/apercu reflets/lang/index.htm.; translation in 

English of the issues published after 2008 are available at http://www.aca-europe.eu/index.php/en/reflets-

en; 

– European Current Law Year Book 1996–2014. 

– the European Commission’s Annual Reports to the European Parliament on Monitoring the 

Application of EU Law (Annex VI: Application of Community law by national courts: a survey), 

available at http://europa.eu.int/comm/secretariat general/sgb/droit com/index en.htm;  

– the Internet site of the Associations of the Councils of State and Supreme Administrative Jurisdictions 

of the European Union, especially the databases Jurifast http://www.aca-europe.eu/index.php/en/jurifast-

en and Dec.Nat http://www.aca-europe.eu/index.php/en/dec-nat.en; 

– the Internet site of the Network of the Presidents of the Supreme Judicial Court of the European 

Union, available at http://www.network-presidents.eu/;  

– the Internet site of the Ius Commune Casebooks for the Common Law of Europe, especially the Jean 

Monnet Database on State Liability, available at http://www.casebooks.eu/JeanMonnetDatabase/-

StateLiability/; and 

Cases noted in the above-mentioned studies of GRANGER and LOCK dealing with the national follow-up 

of the Francovich doctrine and in the publications of CLAES and COUTRON will also be mentioned. 
However, a limitation is that the study is based on cases that have been made publicly accessible either 

through databases or in other forms such as collections and digests of case-law. This means that there 

may be a limited number of judgments which were never reported and therefore were not considered. 
23

 As SCHMITT puts it “like every other order, the legal order rests on a decision and not on a norm”. See 

SCHMITT, Carl (trans. SCHWAB, George). Political Theology: Four Chapters on the Concept of 

Sovereignty (University of Chicago Press, 2005), quote cited in PROCHÁZKA, Radoslav. ‘To Decide or 

Not to Decide: On the Political Theology of Simmenthal, Lyckeskog et Al.’ in ROSAS, Allan, LEVITS, 

Egils and BOT, Yes (eds). The Court of Justice and the Construction of Europe: Analyses and 

Perspectives on Sixty Years of Case-Law - La Cour de Justice et La Construction de l’Europe: Analyses 

et Perspectives de Soixante Ans de Jurisprudence (Springer, 2013): 337–365, p. 340. 
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accommodating national rules to the EU’s requirements. Lastly, the cases have provided 

me with the necessary indications to find and consult relevant legislative provisions.
24

  

E. Terminology 

As there is no unified terminology in scholarly writing for a number of central terms 

used in this paper, some principles need to be set for the sake of clarity. 

First and foremost, under ‘judicial acts’, reference is made to judicial acts in stricto 

sensu, i.e. to decisions rendered in the exercise of the judicial function. Decisions made 

by judges that are purely administrative in nature and independent from the 

jurisdictional activity are excluded from the scope of the present analysis. 

It is similarly important that, when analysing the existence of ‘liability for judicial 

acts’ or ‘judicial liability’ in Member States, it is investigated whether the national legal 

systems recognize the liability of the state for judicial acts in general. It means that state 

liability should be guaranteed beyond compensation for violations of the fair trial 

principle provided under the ECHR and the allocation of damages for illegal arrest or 

detention and wrongful conviction. In fact, most Member States have separate 

regulations for the above violations of law by national courts, for which, usually, a 

special liability regime applies. Consequently, and due to their limited importance with 

regard to EU law violations, these will not be considered when analysing the existence 

of judicial liability in general. 

The term ‘remedy’ is used in the general sense, referring to the means provided by 

the law to recover rights or to obtain redress, relief, etc. It is therefore a broader notion 

then remedy in the sense of (the form of) relief or redress given by a court, e.g. 

damages, injunctions. 

Concerning references to courts, the expressions ‘court adjudicating at last instance’, 

‘court of last instance’, and ‘supreme courts’ will be used as synonyms, each term 

referring to courts whose decisions cannot be appealed to a higher national court.
25

 The 

term ‘ECJ’ is used as a collective term for the European Union’s judicial arm (Court of 

Justice of the European Union) and includes the Court of Justice and the General Court. 

Moreover, for the purposes of the present analysis, ‘substantive EU norms’ covers 

written provisions in the Treaties and in the secondary legislation which may have or 

not have direct effect, and which may or not confer substantive rights on individuals. 

‘Procedural obligations’ encompass various forms of duties of Member State bodies to 

give effect to substantive EU norms.
26

 Most of these obligations have been developed in 

                                                 
24

 To better understand national regimes and to complete the list of cases, I have also relied on 

comparative legal studies. The following research papers have been consulted and have proved to be 

helpful in identifying relevant case-law: BETLEM and others (note 11); BEUTLER (note 5), p. 792; 

COUTRON (note 8); GRANGER (note 10); HOFSTÖTTER (note 7); KORNEZOV (note 19); LOCK (note 13), p. 

1675; SCHERR 2012 (note 6); and SCHERR 2008 (note 6).  
25

 (ECJ) Judgments of 4 June 2002 in Lyckeskog, C-99/00, ECR, EU:C:2002:329, paragraph 16 and of 

16 December 2008 in Cartesio, C-210/06, ECR, EU:C:2008:723, paragraph 79. See also LENAERTS and 

others (note 3), pp. 96–97. 
26

 For a similar – albeit not the same – approach, see VAN CLEYNENBREUGEL, who distinguishes 

between negative and positive procedural obligations in EU law. A distinction between procedural and 

substantive (material) EU law has also been laid down by GALETTA, who points out that the EU notion of 

procedural law is much broader that the one used in national laws. In her understanding, EU concept of 

procedural law refers to “suitable legal instruments to sanction the observance of EU law”. See VAN 
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the ECJ case law (e.g. the duty to apply provisions having a direct effect directly; the 

duty to leave domestic rules which are contrary to EU law unapplied).
27

  

The expression of ‘application of EU law’ is used in a general way, and refers to any 

form of measures contributing to ensure the application of the substantive EU norm – 

regardless of which Member State body is responsible for its execution.
28

 Hence, this 

term is used regarding all three branches of government and not only includes judicial 

and administrative, but also legislative measures (i.e. implementation of directives, 

harmonization of the domestic rules with EU law).  

The expression of ‘violation of EU law’ by national courts is used in a general sense, 

as in the ECJ judgment in Köbler. It can take the form of violation of a substantive EU 

rule (‘misinterpretation of a substantive EU norm’), of breach of a procedural obligation 

(‘non- or mistaken application of the substantive EU norm’
29

), or of infringement of the 

duty to request a preliminary ruling from the ECJ. The two former violations are 

referred to, together, as ‘misinterpretation or misapplication of EU law’. The benefit of 

using this expression is that it focuses not on the violation of the substantive EU norm 

but on the violation of the obligation to apply it – which is what triggers liability.
30

  

As opposed to the obligation to make a preliminary reference, the misinterpretation 

or misapplication of the EU norm is referred to as a ‘substantial violation’, whilst the 

violation of the duty to refer a preliminary question is a ‘procedural violation’.
31

 

                                                                                                                                               
CLEYNENBREUGEL, Pieter. ‘The Confusing Constitutional Status of Positive Procedural Obligations in EU 

Law’. Review of European Administrative Law 5, no. 1 (2012): 91–114, pp. 90–91, 94 and GALETTA, 

Diana-Urania. Procedural Autonomy of EU Member States: Paradise Lost? (Heidelberg: Springer, 2010), 

pp. 1–2. 
27

 The exceptions are the obligation of the legislation to transpose a directive into the domestic legal 

order, which is enshrined under Art. 288 TFEU and the obligation of the courts to make a reference for 

preliminary ruling to the ECJ, which is found in the Art. 267 TFEU. Nevertheless, in my understanding, 

these are procedural obligations as they serve the application of substantive norms. 
28

 In this regard, BECKER distinguishes the application of the law from legislating procedural rules to 

guide this application. The latter is a legislative competence. He points out that it is left to the Member 

States to apply EU law following national procedures and principles if the EU (a) has no competence to 

legislate procedural and/or organizational rules or (b) has competence to complement substantive rules 

with procedural ones (which, of course then would enjoy supremacy over national procedural rules) but 

has not done so (yet). As a result, when EU law is implemented by Member State authorities this 

generally happens in accordance with domestic procedural/organizational rules, such as the need for 

application, time limits, provisions on finality and the possibility to challenge an individual administrative 

decision and burden of proof. See BECKER, Florian. ‘Application of Community Law by Member States’ 

Public Authorities: Between Autonomy and Effectiveness’. Common Market Law Review 44, no. 4 

(2007): 1035–1056, p. 1037. 
29

 For example, the omission by the legislature of implementing a directive or harmonising the national 

legal order with EU law; or the refusal by the national court to apply a directly effective substantive norm 

or to leave unapplied an incompatible domestic rule. 
30

 As PRECHAL has pointed out, state liability “originates from the breach of a Community law 

obligation and not from the Community law provisions itself, such as a Treaty provision or a directive”. 

See PRECHAL, Sacha. ‘Member State Liability and Direct Effect: What’s the Difference After All?’ 

European Business Law Review 17, no. 2 (2006): 299–316, p. 301; and Chapter V, section B. 
31

 TRIDIMAS, Takis. ‘State Liability for Judicial Acts Remedies Unlimited?’ in DEMARET, Paul, 

GOVAERE, Inge, and HANF, Dominik (eds). European Legal Dynamics. Revised and Update Edition of 30 

Years of European Legal Studies at the College of Europe ? = Dynamiques juridiques européennes. 

Édition revue et mise à jour de 30 ans d’études juridiques européennes au Collegue d’Europe 

(Brussels/Bruxelles: P.I.E. Peter Lang, 2007): 147–161, p. 155. 
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Even if this distinction has no legal basis under the EU law, and especially, under 

the primacy doctrine, the expression ‘leaving unapplied’ is used with reference to 

material national rules which are contrary to substantive EU rules. In contrast, the 

expression ‘set aside’ is used with regard to national procedural rules that hinder the 

application of EU law. In this regard, the overly restrictive national procedural rules on 

judicial liability, which restrict the application of the Köbler principle, are of primary 

importance.
32

 

As a comparative analysis, the present paper deals with legal rules and terms from 

various Member States. For the sake of precision, the original language names of the 

courts and tribunals are retained, followed by the English translation in brackets at their 

first occurrence.  

Concerning references to national decisions and acts, a uniform method is applied to 

refer to national court judgments in footnotes. Therefore, reference is made to the 

original language name of the court or tribunal, followed by the original name and the 

date of the decision, and sometimes – where usual in national law – by the number of 

the decision, the name of the parties, and, where available, the ECLI number of the 

decision. At the end, reference is made to the publication and source. 

As for references to national acts in footnotes, the original citation is retained, 

generally indicating the original language name of the act, its number, followed by 

information about its entry into force and publication, then the version and/or the 

amendments with the date of entry into force. Finally, where applicable, a reference in 

the original language to the legal rule (principle, procedure, remedy) concerned in the 

provision is offered. This original term is followed by an English translation in brackets.  

Regarding terms indicating principles, procedures and remedies, the original 

language versions often reflect different concepts, which remain visible even if they are 

translated to English. In order to ensure clarity and mutual understanding, a unification 

of terminology has been made when referring to these principles, procedures or 

remedies in English. Therefore, the following terminology will be used in the main text 

of the analysis: 

The term ‘retrial’ covers procedural means that allow for a case already decided by 

the court of final instance to be ‘reopened’,
33

 and for a final judicial decision that has 

acquired res judicata to be ‘revised’.
34

  

The term ‘revocation’ refers to public authorities’ powers to revoke their own acts, 

whether confirmed or not by the administrative court.
35

 

The term ‘reversal’ is used when referring to the precondition of state liability, 

which requires any form of prior annulment, overturning, quashing, removal, 

revocation, setting aside or withdrawal of the contested judgment.
36

 

                                                 
32

 It is also interesting to note that the obligation to leave unapplied a domestic rule which is contrary to 

EU law exists not only with regard to substantive EU norms but also with regard to the national rules 

which hinder the application of EU law. 
33

 For the use of the term ‘reopening of the case’, see e.g. ECHR Art. 4, Protocol 7; and (ECJ) judgment 

of 18 July 2007 in Lucchini, C-119/05, ECR, EU:C:2007:434, paragraph 59.  
34

 The ECJ uses the term ‘revision’ in this meaning in the judgment in Târșia, while the term ‘going 

back on the definitive ruling’ is used by the ECJ in this sense in Impresa Pizzarotti. See (ECJ) judgments 

of 6 October 2015 in Târșia, C-69/14, ECR, EU:C:2015:662, paragraphs 16, 19; and of 10 July 2014 in 

Impresa Pizzarotti, C-213/13, ECR, EU:C:2014:2067. 
35

 (ECJ) Judgment in Lucchini (note 33), paragraph 36. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62005CJ0119
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62014CJ0069
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62013CJ0213
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The term ‘annulment’ is used in the context of constitutional complaints, e.g. in 

cases where the constitutional court annuls, overturns or reverses a judgment on the 

ground of violation of fundamental rights. 

                                                                                                                                               
36

 The term ‘prior setting aside of the contested judgment’ is used by the ECJ in this sense in Ferreira 

da Silva e Brito e.a. See (ECJ) judgment of 9 September 2015 in Ferreira da Silva e Brito e.a., C-160/14, 

ECR, EU:C:2015:565. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62014CJ0160
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II. Legal background  

A. National courts as common courts of EU law 

Before starting the empirical analysis, it is important to understand the judicial 

context in which the Köbler principle operates. 

One special feature of EU law is that it is primarily applied and enforced by national 

courts and authorities (Member State bodies), and not by EU institutions.
37

 Moreover, 

the application of EU law is obligatory for national bodies under the conditions 

established in the EU treaties and in the case-law of the ECJ.
38

  

As for Member State courts, they are EU courts of general jurisdiction, with the 

power to apply all rules of EU law. National judges have a duty to see that EU law is 

respected in the application and interpretation of the law of the Member State.
39

 

B. Remedial competence 

In this decentralized system of enforcement of EU law, substantive EU rules are 

therefore applied and enforced by national courts and authorities.
40

 Furthermore, in the 

absence of common EU procedural rules,
41

 the application of these norms is ensured 

                                                 
37 

(ECJ) Opinion 1/09 of 8 March 2011, ECR, EU:C:2011:123, paragraph 69; ANAGNOSTARAS, 

Georgios. ‘State Liability v Retroactive Application of Belated Implementing Measures: Seeking the 

Optimum Means in Terms of Effectiveness of EC Law’. Journal of Current Legal Issues 1, no. 1 (2000); 

‘Not as Unproblematic as You Might Think: The Establishment of Causation in Governmental Liability 

Actions”’. European Law Review 27, no. 2 (2002): 663–676, p. 665; BECKER (note 28), p. 1036; 

DOUGAN, Michael. National Remedies Before the Court of Justice: Issues of Harmonisation and 

Differentiation (Oxford and Portland Oregon: Hart Publishing, 2004), p. 2; FENNELLY, Nial. ‘The 

National Judge as Judge of the European Union’ in ROSAS, LEVITS, and BOT (note 23): 61–79, p. 63; 

LOCK (note 13), p. 1675; TEMPLE LANG, John. ‘The Development by the Court of Justice of the Duties of 

Cooperation of National Authorities and Community Institution under Article 10 EC’. Fordham 

International Law Journal 31, no. 5 (2007): 1483–1532, p. 1484; TRIDIMAS, Takis. ‘Bifurcated Justice: 

The Dual Character of Judicial Protection in EU Law’ in ROSAS, LEVITS, and BOT (note 23): 367–337, 

pp. 375–378; TRIDIMAS, Takis. ‘The ECJ and the National Courts. Dialogue, Cooperation and Instability’ 

in ARNULL and CHALMERS (note 20): 403–430, p. 404; and VAN CLEYNENBREUGEL, Pieter. ‘Judge-Made 

Standards of National Procedure in the Post-Lisbon Constitutional Framework’. European Law Review 

37, no. 1 (2012): 90–100, p. 90 and also from the Hungarian literature VARJU, Márton. ‘The judicial 

reception of EU law’ in VARJU, Márton and VÁRNAY, Ernő (eds). The law of European Union in 

Hungary: institutions, processes and law (Budapest: HVG-Orac, 2014): 183–222, pp. 183–187. 
38 

ANAGNOSTARAS 2000 (note 37); CARANTA, Roberto. ‘Judicial Protection against Member States: A 

New Jus Commune Takes Shape’. Common Market Law Review 32, no. 3 (1995): 703–726, p. 704; 

NASSIMPIAN (note 9), p. 821; and VAN CLEYNENBREUGEL (note 26), p. 91. 
39

 LENAERTS, Koen. ‘The rule of law and the coherence of the judicial system of the European Union’. 

Common Market Law Review 44, no. 6 (2007): 1625–1659, p. 1659; TEMPLE LANG (note 3) p. 3. 
40

 ANAGNOSTARAS 2000 (note 37); ANAGNOSTARAS 2002 (note 37), p. 665; BECKER (note 28), p. 1036; 

FENNELLY (note 37), p. 63; TEMPLE LANG (note 3), p. 3; and TEMPLE LANG (note 37), p. 1484. From the 

Hungarian literature, see SZEGEDI, László. ‘Egyéni és kollektív uniós jogvédelem a közigazgatási perben. 

A szubjektív jogsérelemhez kötött közigazgatási bírói jogvédelem uniós átalakulása’ (Thesis, Eötvös 

Loránd Tudományegyetem, 2016, manuscript), chapter 2.2.1 on the europanization of the administrative 

procedural law and the judicial protection of individual rights. 
41

 Two exceptions can be mentioned in this regard. First, in the language of the recently modified TEU, 

“Member States shall provide remedies sufficient to ensure effective legal protection in the fields covered 
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through the national procedural framework.
42

 This principle, called the principle of 

national procedural autonomy, was laid down by the ECJ in a series of important 

judgments in the 1970s.
43

  

In the earlier stages of the EU’s development, the ECJ had remained content to 

respect national autonomy, intervening only when domestic rules either discriminated 

against claims based on EU law or rendered the exercise of EU rights virtually 

impossible.
44

 Consequently, there was hardly any interference by the ECJ with regard to 

the standard of remedies to be provided. The ECJ made it clear that it was for national 

courts to apply the most appropriate of the various measures available under national 

law when these courts were called upon to enforce EU law.
45

 The form and the extent of 

the remedy were, therefore, a matter for the Member States, on condition that they 

provided adequate judicial protection.
46

 Similarly, national courts were not required to 

create new remedies.
47

 

Later, the ECJ became increasingly concerned about the vulnerability of naked 

individual rights, i.e. rights without remedies, which led to more demanding standards 

of effective judicial protection being expected of the national legal systems. Moreover, 

due to the extension of EU law beyond fundamental freedoms and ‘liberalizing rules’, 

rights were no longer guaranteed by the mere invocability of a directly applicable 

provision in the proceedings. On the contrary, their protection required the 

disapplication of national law and, furthermore, appropriate remedies for bringing 

action.
48

 

                                                                                                                                               
by Union law”. However, there is no further reference on specific remedies or procedures which must be 

available. Second, there are several secondary pieces of legislation which contain remedial provisions.. 

These rules apply, however, only for certain sectors. Therefore, remedies under EU law have mostly been 

created by the ECJ. See (EU) Treaty on European Union (OJ C 326, 26.10.2012, p. 13–390), consolidated 

version (hereinafter referred to as TEU), Art. 19; Council Directive 89/665/EEC of 21 December 1989 on 

the coordination of the laws, regulations and administrative provisions relating to the application of 

review procedures to the award of public supply and public works contracts (OJ L 395, 30.12.1989, p. 

33–35); and Council Directive 92/13/EEC of 25 February 1992 coordinating the laws, regulations and 

administrative provisions relating to the application of Community rules on the procurement procedures 

of entities operating in the water, energy, transport and telecommunications sectors (OJ L 76, 23.3.1992, 

p. 14–20). 
42

 EECKHOUT (note 17), p. 66; and VAN CLEYNENBREUGEL (note 26), p. 91. 
43

 (ECJ) Judgment of 16 December 1976 in Comet, 45/76, ECR, EU:C:1976:191, paragraphs 13, 15. 
44

 Under the principle of effectiveness, the enforcement of EU rights at national level must not be 

“virtually impossible or excessively difficult”. This principle, together with the principle of equivalence, 

operates as a framework limiting the procedural autonomy of the Member States. See (ECJ) judgment in 

Comet (note 43), paragraphs 13 and 15. 
45

 GALETTA (note 26), 33–35; PRECHAL, Sacha. ‘EC Requirements for an Effective Remedy’ in 

LONBAY, Julian and BIONDI, Andrea (eds). Remedies for Breach of EC Law (John Wiley & Sons, 1997): 

3–13, p. 4. 
46

 According to VAN GERVEN, with regard to remedies, the standard required under EU law was to 

provide adequate judicial protection, i.e. to allow individuals to obtain redress which was commensurate 

with the nature and the degree of interference with those individuals’ rights. The standard of effectiveness 

therefore applies only with regard to procedural rules. See VAN GERVEN (note 18), p. 503. 
47

 (ECJ) Judgment of 7 July 1981 in Rewe-Handelsgesellschaft Nord and Rewe-Markt Steffen, 158/80, 

ECR, EU:C:1981:163, paragraph 44. 
48

 According to VAN GERVEN “the evolution in the ECJ’s case-law from rights secured through the 

doctrine of direct effect to remedies required to achieve full and effective judicial protection, and from 

disapplication of national laws to uniform application of Community law through harmonization of 

national legal remedies.” See VAN GERVEN (note 18), p. 506. 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61976CJ0045
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61980CJ0158
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In the early 1990s, the ECJ delivered several judgments
49

 which show a tendency in 

the ECJ’s case-law to regard the existence of a remedy as a consequence of, and an 

adjunct to rights conferred on individuals by EU provisions.
50

 The ECJ has gradually 

developed its doctrine on remedies available under EU law. These remedies comprise 

restitution of money paid contrary to EU rules, interim relief and liability in damages 

for breaches of EU law by the state.
51

 In several instances, the ECJ even made it clear 

that a certain type of remedy must be available to the aggrieved parties – in the sense 

that individuals must have the right to seek a particular remedy.
52

 Therefore, by 

reconsidering its case-law on national procedural rules, the ECJ established positive 

procedural obligations on Member States’ legal orders.
53 

 

Member State liability for breach of EU is referred to in the literature as a new type 

of remedy, which stems directly from EU law, and which constitutes a clear exception 

to the principle of procedural – for that matter ‘remedial’ – autonomy.
54

 Here, the ECJ 

has clearly authorized the creation of a novel remedy, and even specified the conditions 

under which damages must be granted.
55

 In this regard, ECJ has derived liability not 

                                                                                                                                               
For a detailed analysis on the development of the ECJ case-law on this matter, see especially ARNULL, 

Anthony. ‘The Principle of Effective Judicial Protection in EU Law: An Unruly Horse?’ European Law 

Review 36, no. 1 (2011): 51–70; BOBEK, Michal. ‘Why There Is No Principle of “Procedural Autonomy” 

of Member States’ in MICKLITZ Hans-Wolfgang and DE WITTE, Bruno E. F. M. (eds). The European 

Court of Justice and the Autonomy of the Member States (Cambridge: Intersentia, 2012): 305–323, in 

particular pp. 305–309; DOUGAN, Michael. ‘The Francovich Right to Reparation: Reshaping the Contours 

of Community Remedial Competence’. European Public Law 6, no. 1 (2000): 103–128, in particular p. 

104; DOUGAN 2004 (note 37), pp. 28–34, 392–393; EILMANSBERGER, Thomas. ‘The Relationship 

between Rights and Remedies in EC Law: In Search of the Missing Link’. Common Market Law Review 

41, no. 5 (2004): 1199–1246, in particular pp. 1206–1219; and MICKLITZ, Hans-Wolfgang. ‘The ECJ 

between the Individual Citizen and the Member States – A Plea for a Judge-Made European Law on 

Remedies’ in MICKLITZ and DE WITTE (supra): 349–400, in particular pp. 364–365. For an analysis on 

this matter in the Hungarian legal writing, see BLUTMAN, László. ‘A közösségi jogon alapuló igények 

érvényesítése a belső jogban’. Európai Jog 4, no. 3 (2004): 12–18. 
49

 (ECJ) Judgments of 19 June 1990 in Factortame and Others, C-213/89, ECR, EU:C:1990:257, 

paragraphs 19–22; and in Francovich and Others (note 1), paragraphs 33–36. 
50

 TOMKINS, Adam. ‘Of Institutions and Individuals : The Enforcement of EC Law’ in CRAIG, Paul P. 

and RAWLINGS, Richard (eds). Law and Administration in Europe (Oxford University Press, 2003): 273–

295, pp. 282–283; and VAN GERVEN (note 18), p. 521. 
51

 EILMANSBERGER (note 48), in particular p. 1231. VAN GERVEN adds to the list the general remedy of 

setting aside national measures and PRECHAL qualifies as remedy the obligation to have available some 

form of judicial review. See VAN GERVEN (note 18), p. 520; and PRECHAL 1997 (note 45), p. 7. 
52

 Moreover, occasionally, the ECJ defined conditions under which a remedy must be granted; and, in 

some cases, the ECJ interfered with the substance of the relief to be given. See PRECHAL 1997 (note 45), 

p. 7. 
53

 BECKER (note 28), p. 1053; GALETTA (note 26), pp. 38–41; VAN CLEYNENBREUGEL (note 26), pp. 

90–91; and (ECJ) judgment of 13 March 2007 in Unibet, C-432/05, ECR, EU:C:2007:163. 
54

 ANAGNOSTARAS 2007 (note 16), p. 739; CARANTA (note 38) p. 713; DOUGAN 2000A (note 48), p. 

104; EECKHOUT (note 17), p. 66; HARLOW, Carol. ‘A Common European Law of Remedies’ in 

KILPATRICK, Claire, NOVITZ, Tonia and SKIDMORE, Paul (eds). The Future of Remedies in Europe 

(Oxford, UK: Hart Publishing, 2000): 69–86, p. 80; TOMKINS (note 50), pp. 283–284; and TRIDIMAS, 

Takis. ‘Liability for Breach of Community Law: Growing up and Mellowing Down?’ Common Market 

Law Review 38, no. 2 (2001): 301–332, p. 301. 
55

 In EU law, actions for damages constitute a special mechanism of enforcing EU norms. Their special 

character stems from the fact that since 1991 they do not constitute just one of the optional remedies, 

which the Member States can choose to ensure effectiveness of an EU norm. Instead, national courts are 

in certain situations obliged to make this remedy available to individuals, even if other enforcement 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61989CJ0213
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62005CJ0432
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only from the effet utile rule, but also from the principle of effective judicial 

protection.
56

 

In 2003, the ECJ extended the principle of state liability for breach of EU law by 

national courts. The principal justification for this extension concerned the central 

importance of the courts in the effective application of EU law, in particular the 

protection of individuals’ EU rights.
57

 Liability for court decisions is, according to the 

ECJ, accepted in nearly all national legal systems and in international law as well, 

including in the European Convention on Human Rights (hereinafter referred to as 

ECHR).
58

  

C. Remedies available in the event of violation of EU law by 

national courts 

However, under national laws, liability for breach of law by national supreme courts 

is widely restricted.
59

 Moreover, the Köbler liability is not the only method available to 

remedy violations of individual EU rights by national courts of last instance. Depending 

on various factors – such as the nature of the infringed EU right and the damage caused, 

the type of the procedural obligation violated and the EU legislation providing the 

individual right, as well as the national judicial and factual background of the case – 

other remedies can be used and, in certain cases, can be even more effective than a 

liability action.  

The most important alternative remedies, discussed in this article, are the following.  

The first one is the Francovich liability claim, which can be a more efficient method 

than a Köbler action to seek compensation in the case of joint responsibility
60

 of the 

legislative, administrative and judicial branches of the state for violations of EU law. 

The second alternative remedy is retrial due to the violation of EU law in the final 

national decision, often established in a subsequent ECJ judgment on the same matter of 

law. The third remedy is constitutional complaint, based on the infringement of national 

constitutional rights, namely, the right to the lawful judge. This remedy can be used in 

                                                                                                                                               
mechanisms could ensure ‘effective judicial protection’ of EU rights. See LECZYKIEWICZ 2012 (note 20), 

p. 2. 
56

 CARANTA (note 38), p. 710. For the Francovich principle and for the ECJ’s Francovich case-law, see, 

e.g. DOUGAN 2000A (note 48), pp. 233–267, 298–306. 
57

 (ECJ) Judgment in Köbler (note 1), paragraphs 33–34.  
58

 CLASSEN (note 4), p. 815; PFANDER, James E. ‘Köbler v Austria: Expositional Supremacy and 

Member State Liability,’ 17 European Business Law Review no 2 (2006): 275–297, p. 297; and WISSINK, 

M. H. ‘EuGH, 30.9.2003, C-224/01, Gerhard Köbler v. Republik Österreich-Liability of a Member State 

for Damage Caused to Individuals by Infringements of Community Law for Which it is Responsible’ 

European Review of Private Law = Revue Européenne de Droit Privé = Europäische Zeitschrift Für 

Privatrecht, no. 3 (2005): 419–442. 
59

 See the comprehensive analysis in SCHERR 2008 (note 6); and SCHERR 2012 (note 6).  
60

 The term ‘joint responsibility’ as used in the context of violations for EU law was borrowed from 

NOLLKAEMPER, who used the expression to describe the joint responsibility between the EU and Member 

States. For the same concept, DE VISSER uses the expression ‘concurrent liability’ in her work. See 

NOLLKAEMPER, Andre. ‘Joint Responsibility between the EU and Member States for Non-Performance of 

Obligations under Multilateral Environmental Agreements’. SSRN Scholarly Paper (Rochester, NY: 

Social Science Research Network, 2011); and DE VISSER (note 3), p. 47.  
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situations where national courts have breached their obligation to refer a preliminary 

question to the ECJ.
61

 

Certainly, lodging an application against the state before the European Court of 

Human Rights (hereinafter referred to as ECtHR) for violation of the right to a fair trial 

enshrined under Article 6 ECHR is also a remedy in the event of breach of EU law by a 

Member State court. However, since the main focus of this work is the presentation of 

national remedies, the relevant ECtHR jurisprudence will not be sytematically analysed 

in detail. The case-law of the ECtHR will only be mentioned as far as it is relevant to 

the subject at issue. 

                                                 
61

 In my view, these are the most important alternative remedies for judicial breach of EU rights. It is 

however true that the list is not complete. The infringement procedure falls out of the scope of this article, 

as its main role is not to compensate the infringed rights. The remedy of restitution of charges imposed 

contrary to EU law will not be examined either, as practice shows that it is used mainly as an alternative 

to the Francovich liability claim and not instead of the Köbler doctrine. It serves primarily as a method to 

make good of an administrative breach.See HOFSTÖTTER (note 7), p. 188; and KORNEZOV (note 19), p. 

838. 
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III. Application of the Köbler principle  

1. ECJ case-law on state liability for breach of EU law by courts 

So far there have been three judgments in which the ECJ dealt with issues 

concerning state liability for judicial acts.
62

  

a) The Köbler case 

The first case was Köbler. As the facts of the case are well-known by now, they will 

be only briefly recalled here.
63

 Mr Köbler worked as a professor at an Austrian 

university, and claimed that he was entitled to a salary increase under Austrian laws, 

which provided a bonus for fifteen years of prior service. The university denied the 

claim, pointing out that his prior service had occurred within other Member States in 

Europe. The professor brought the case before the Verwaltungsgerichtshof (Austrian 

Administrative Court, hereinafter referred to as VwGH).
64

 The court referred a question 

for preliminary ruling to the ECJ concerning the interpretation of the principle of 

freedom of movement of workers. However, while the case was pending, the ECJ 

handed down its decision in an analogous case.
65

 Upon learning of the decision, the 

VwGH withdrew his reference, and, ultimately, dismissed the claim.
66

 

Since no further appeal lay against that judgment, the professor brought an action for 

damages against Austria before the Landesgericht für Zivilrechtssachen Wien (Regional 

Civil Court, Vienna). He argued that he was entitled to damages due to the VwGH’s 

breach of EU law in denying his free movement claim without making a preliminary 

reference. The Landesgericht für Zivilrechtssachen Wien referred the issue to the ECJ, 

setting the stage for its judgment on the scope of state liability for judicial actions. 

                                                 
62

 We can add to the list one pending case: Tomášová, C-168/15. 
63

 For a presentation of the Köbler judgment and the principle of state liability in the Hungarian 

literature, see for example KECSKÉS, László. EU-jog és jogharmonizáció (Budapest: HVG-Orac, 2009), 

pp. 715–734; KECSKÉS, László. ‘A tagállamok jogharmonizációs kötelezettségeinek megítélése és 

kikényszerítése az Európai Bíróság joggyakorlatában’ in LOMNICI, Zoltán, NAGY, Gábor and ZANATHY 

János (eds). Az Európai Bíróság gyakorlata. A Bírósági Határozatok melléklete (Budapest, HVG-Orac, 

1997): 5–25; KOROM, Ágoston. Az uniós jog végrehajtásával kapcsolatos elméleti, és gyakorlati 

problémák. „A bírósági aktusokból eredő tagállami felelősség” (Thesis, Károli Gáspár Református 

Egyetem, 2012); METZINGER, Péter. ‘A tagállamok kötelezettségei az uniós jog érvényesülése érdekében’ 

in OSZTOVITS, András (ed). EU-jog (Budapest: HVG-Orac, 2015): 257–270, pp. 263–270;  VÁRNAY, 

Ernő and PAPP, Mónika. Az Európai Unió joga (Budapest: Complex Kiadó, 2010), pp. 337–342. 
64

 He argued that EU law provides for a free movement of workers, and, therefore, bars Austria from 

discriminating against him on the basis of employment that occurred outside of Austria. 
65

 (ECJ) Order of 8 October 1998 in Köbler, C-382/97, EU:C:1998:471. While the case was pending, 

the ECJ handed down its decision in an analogous case, suggesting but not deciding that loyalty bonuses 

might be compatible with EU law. See (ECJ) judgment of 15 January 1998 in Schöning-

Kougebetopoulou, C-15/96, ECR, EU:C:1998:3. 
66

 In the meantime, the VwGH seemed to have reversed its opinion on the characterization of the length-

of-service increment. In its initial decision, referring the matter to the ECJ, it took the position that the 

increment was a part of salary, and not a bonus for loyalty. Ultimately, it ruled that the fifteen-year bonus 

was analogous to a loyalty bonus and entitled to derogation from the free-movement principle. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61997CO0382
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61996CJ0015
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61996CJ0015
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In the course of its decision, the ECJ upheld state liability in theory but rejected the 

claimant’s action on the merits. The ECJ stated that its doctrine of state liability applies 

to all Member State actions, including those of the judiciary. Therefore, the state can be 

held liable for breach of EU law by national supreme courts. Moreover, regarding the 

conditions for liability, the ECJ did not distinguish between the branches of government 

that had actually committed the violation of EU law. As a result, the three already 

established conditions for state liability also apply to judicial violations.
67

  

However, concerning the condition of ‘sufficiently serious breach’, the ECJ stated 

that liability can be incurred only in exceptional cases where a court adjudicating at last 

instance had manifestly disregarded the applicable law.
68

 This solution was adopted 

with regard to the specific nature of the judicial function and to the legitimate 

requirement of legal certainty. 

Then, the ECJ stated that the contested Austrian provision constituted an obstacle to 

freedom of movement for workers, which is prohibited under EU law. 

According to the ECJ’s settled case-law, it is, in principle, up to the national courts 

to determine whether the criteria for establishing liability are satisfied. Nonetheless, in 

the Köbler case, having all the materials needed to examine the requisite criteria, the 

ECJ decided to make this evaluation itself. The ECJ concluded that even if the contested 

judgment had been based on an incorrect reading of the prior ECJ judgment, and 

therefore constituted an infringement of EU law, this infringement itself could not be 

described as manifest.
69

 

b) The Traghetti del Mediterraneo case 

The second case before the ECJ concerning state liability for judicial acts was 

Traghetti del Mediterraneo.
70

 In this case, the question arose whether Italian rules, 

which severely restricted the possibility to hold the state liable for judicial activity, were 

compatible with the principle of effectiveness of EU law and, especially, with the 

Köbler liability.  

                                                 
67

 Consequently, such liability arises where the infringed EU provision is intended to confer rights on 

individuals, the breach is sufficiently serious and there is a direct causal link between that breach and the 

loss or damage sustained by the injured parties. In order to determine whether the infringement is 

sufficiently serious when the infringement at issue stems from such a decision, the competent national 

court must take into account the specific nature of the judicial function. See (ECJ) judgment in 

Francovich and Others (note 1). 
68

 These exceptional cases are nevertheless defined by the same factors already stipulated by the ECJ 

when defining “manifest and grave disregard of the limits on the discretion of a Member State or a 

Community institution” in cases of “ordinary liability”. The ECJ merely added another factor – non-

compliance by the court in question with its obligation to make a reference for a preliminary ruling under 

the third paragraph of Article 234 EC. In our search for the practical importance and the real impact of the 

Köbler principle, this factor is of paramount importance. See (ECJ) judgment of 5 March 1996 in 

Brasserie du pêcheur and Factortame, C-46/93 and C-48/93, ECR, EU:C:1996:79. 
69

 The ECJ emphasized that it had not had the opportunity of ruling on whether a measure for rewarding 

an employee’s loyalty to his employer (loyalty bonus) may be justified under Community law. 

Consequently, the reply in that regard was not obvious. Secondly, nor does the fact that the VwGH ought 

to have maintained its request for a preliminary ruling make it possible to reach a determination in that 

regard. It was owing to its incorrect reading of the judgment of the ECJ that the VwGH no longer 

considered it necessary to persist with its request for a preliminary ruling. 
70

 (ECJ) Judgment of 13 June 2006 in Traghetti del Mediterraneo, C-173/03, ECR, EU:C:2006:391. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61993CJ0046
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62003CJ0173
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The case at the origin of the ECJ judgment concerned a maritime transport enterprise 

operating regular ferry services in Italian seas. This company blamed its competitor for 

having breached EU competition law, and claimed damages for these infringements 

before the Italian court. However, its claims were dismissed as the court found no EU 

law violation. The Corte Suprema di Cassazione (Italian Supreme Court of Cassation) 

rejected the claim on last instance without making a reference for preliminary ruling to 

the ECJ. 

Afterwards, the company brought an action before the Tribunale di Genova (Genoa 

District Court) against the state for compensation for the damage suffered as a result of 

the erroneous application of EU competition law by the Corte Suprema di Cassazione 

and for the failure to request a preliminary ruling from the ECJ in the competition law 

procedure.  

As the Italian rules on liability for judicial activity severely restricted the possibility 

to hold the state liable,
71

 the question arose in the liability proceedings whether these 

rules were compatible with the principle of effectiveness of the EU law and, especially, 

with the Köbler liability. Therefore, the Tribunale di Genova submitted a request for 

preliminary ruling to the ECJ on this matter. 

Examining the Italian rules, the ECJ argued that the exclusion of all state liability, 

on the ground that the infringement of EU law arises from an interpretation of 

provisions of law, would be tantamount to rendering the principle laid down in the 

Köbler judgment meaningless. An analogous conclusion was drawn with regard to a 

legislation which, in a general manner excludes all state liability where the infringement 

attributable to a court of that state arises from its assessment of the facts and evidence.
72

 

Therefore, the ECJ found that EU law  

“…precludes national legislation which excludes State liability, in a general 

manner, for damage caused to individuals by an infringement of Community 

law attributable to a court adjudicating at last instance by reason of the fact 

that the infringement in question results from an interpretation of provisions 

of law or an assessment of facts or evidence carried out by that 

court.Community law also precludes national legislation which limits such 

liability solely to cases of intentional fault and serious misconduct on the 

part of the court, if such a limitation were to lead to exclusion of the liability 

of the Member State concerned in other cases where a manifest 

infringement of the applicable law was committed, as set out in paragraphs 

53 to 56 of the Köbler judgment.”
73

 

c) The Ferreira da Silva e Brito e.a. case 

The third ECJ judgment on state liability for judicial acts concerned another type of 

restriction of state liability for judicial acts, which is applied by several Member 

                                                 
71

 (IT) Risarcimento dei danni cagionati nell'esercizio delle funzioni giudiziarie e responsabilità civile 

dei magistrati (Compensation for damage caused in the exercise of judicial functions and the civil liability 

of judges), Legge, 13/04/988, n° 117, G.U. 15/04/1988 n. 88, vigenti al 1/01/2016, Article 2. This 

provision was modified in 2015 by Disciplina della responsabilita' civile dei magistrati, Legge, 

27/02/2015, n° 18, G.U. 04/03/2015 n. 52, and the amendments entered into force the 19 March 2015. 
72

 (ECJ) Judgment in Traghetti del Mediterraneo (note 70), paragraphs 36, 37, 40. 
73

 (ECJ) Judgment in Traghetti del Mediterraneo (note 70), paragraph 46. 
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States.
74

 In the case of Ferreira da Silva e Brito e.a., a Portuguese court asked the ECJ 

whether national rules requiring the reversal of the contested judicial decision as a 

precondition to a liability claim are compatible with the Köbler principle.  

The factual background of the case before the ECJ can be summarized as follows. 

Mr Ferreira da Silva e Brito was dismissed as a part of a collective redundancy when the 

company employing him was wound up. Mr Ferreira da Silva e Brito and other 

employees brought an action against the collective redundancy before the Portuguese 

courts, seeking reinstatement and payment of their remuneration. The Supremo Tribunal 

de Justiça (Portuguese Supreme Court) held, without making a preliminary reference to 

the ECJ, that the collective redundancy was not unlawful and dismissed the action.
75

  

The employees then brought an action against Portugal before the Varas Cíveis de 

Lisboa (Court of First Instance, Lisbon), claiming compensation for their material loss. 

They maintained that the judgment of the Supremo Tribunal de Justiça was manifestly 

unlawful, since it had interpreted the EU law incorrectly and the Supremo Tribunal de 

Justiça failed to comply with its obligation to refer questions concerning the 

interpretation of EU law to the ECJ.
76

  

In this context, the Varas Cíveis de Lisboa submitted a request for preliminary ruling 

to the ECJ. It asked, inter alia, whether the Supremo Tribunal de Justiça was obliged to 

refer a question to the ECJ. Moreover, it asked a question on the compatibility with the 

Köbler principle of national rules requiring the prior reversal of the decision that caused 

the loss or damage.
77

  

Examining this provision, the ECJ concluded that a rule of that kind may indeed 

make it excessively difficult to obtain reparation for the loss or damage caused by the 

infringement of EU law, given that the situations in which decisions of the Supremo 

Tribunal de Justiça may be subject to review are extremely limited.
78

 

Therefore, the ECJ concluded that EU law and the principles with regard to state 

liability, 

“preclud[e] a provision of national law which requires, as a precondition, 

the setting aside of the decision given by that court or tribunal which caused 

the loss or damage, when such setting aside is, in practice, impossible.”
79

  

                                                 
74

 See Chapter III, section 2, point a). 
75

 That court held that the fact that a commercial activity is ‘merely continued’ is not a sufficient ground 

for concluding that there has been a transfer of a business, since the business must also retain its identity. 
76

 In the main proceedings, a number of the employees asked the Supremo Tribunal de Justiça to make a 

reference to the ECJ for a preliminary ruling but the Supremo Tribunal de Justiça considered that there 

was no material doubt as to the interpretation of EU law which would make such a reference necessary. 
77

 (PT) Lei n.º 67/2007, Aprova o Regime da Responsabilidade Civil Extracontractual do Estado e 

Demais Entidades Públicas (Law no 67/2007 on the non-contractual liability of the state and other public 

bodies), 31/12/2007, Publ. au Diário da República 1ª sér., nº 251, p. 9117, Contém as seguintes 

alterações: Lei n.º 31/2008, de 17/07, 2
a
 versão actualizada, Artigo 13.º N. º2. 

78
 (ECJ) Judgment in Ferreira da Silva e Brito e.a. (note 36), paragraphs 51–52. 

79
 (ECJ) Judgment in Ferreira da Silva e Brito e.a. (note 36), paragraph 60. 
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2. Member States’ position 

Since the pronouncement of the ECJ judgment in 2003, there have been about thirty 

reported cases judged on the basis of the Köbler principle for violation of EU law by 

national courts. Of them, damage has been awarded only in four occasions so far.
80

 

a) Overview of the legislative restrictions 

At this point it seems relevant to bring up the results of the comparative research 

conducted by Scherr, who in 2008 revealed the restrictions in national laws regarding 

liability for judicial activity in general.
81

 Combining her results with my findings, the 

following overview can be provided on national restrictions regarding judicial 

liability.
82

  

Almost complete exclusion of liability for judicial activity characterizes five 

national legal systems (Bulgaria,
83 

Ireland,
84

 Greece,
85

 Netherlands,
86

 and UK
87

). 

                                                 
80

 See the following judgments: (FI) Korkein oikeus, tuomio, 05/07/2013, A Oy, KKO:2013:58, 

Diaarinumero S2012/143, reported by PEDERSEN, Veera, in Reflets nº 3/2013, pp. 22–23; (IT) Tribunale 

di Genova, Sentenza, 31/03/2009, Fallimento Traghetti del Mediterraneo/Repubblica italiana, n
o
 1329, 

reported by GENCARELLI, Bruno. ‘Rapport italien’ in COUTRON (note 8), p. 279; (SE) Justitiekanslern, 

Beslut, 06/04/2009, Flexlink AB, drn 2409-08-40, reported by GÖRANSSON, Frida-Louise. ‘Rapport 

suédois’ in COUTRON (note 8), pp. 493–495; and (BG) Okrazhen sad Yambol, Reshenie, 26/11/2015, 

reported by TODOROVA, Nadezhda, in Reflets n
o
 1/2016. 

However, as BEUTLER reminds, it must not be forgotten that, as experience shows, not all cases where 

Member States were successfully held liable for breaches of EU law have subsequently been published. 

See BEUTLER (note 5), p. 790. 
81

 It should, however, be borne in mind that the same reason lies behind the apparently different 

restrictions. This ultimate reason is the protection of legal certainty and the final nature of the judgments 

rendered at last instance. Moreover, as it is evident from SCHERR's analysis, generally more than one 

restriction applies within one legal order as well. Therefore, the following list is merely indicative. For 

further information, see SCHERR 2008 (note 6), in particular pp. 168, 227, 306, 408–409, 414, and 417.  
82

 This summary presents the situation in 2016, unless stated otherwise. Subsequent or recent 

amendments are expressly mentioned. For a brief overview on the main national liability regimes in 

Europe in the Hungarian academic writing, see FÉZER, Tamás. ‘Az állam kártérítési felelősségének 

változatai Európában’. Európai Jog 13, no. 3 (2013): 1–10. 
83

 According to the national act on liability for damages incurred by the state and the municipalities, 

liability for action of the judicial authorities emerged only in exceptional cases, e.g. unlawful detention or 

violation of human rights. (BG) Zakon za otgovornosta na darzhavata i obshtinite za vredi (Act on 

liability for damages incurred by the state and the municipalities) prom. SG. no 60, 5/08/1988, last 

amend. SG. no 98, 11/12/2012, Art. 2 regarding otgovornosta na darzhavata (liability for actions of the 

judicial authorities). See also FARTUNOVA, Maria. ‘Rapport bulgare’ in COUTRON (note 8), pp. 163–164; 

and SCHERR 2008 (note 6). 
84

 (IR) House of Lords, 12/02/1974, Sutcliffe v Thackrah [1974] A.C. 727, reported by SCHERR 2012 

(note 6), p. 576; and Pine Valley Developments Ltd v Minister for the Environment [1987] I.R. 23., 

reported by SCHERR 2012 (note 6), p. 576. See PARIS, Marie-Luce. ‘Rapport irlandais’ in COUTRON (note 

8), p. 262; and SCHERR 2012 (note 6), p. 576. 
85

 (EL) Συμβούλιο της Επικρατειας (Symvoulio tis Epikrateias, Hellenic Council of State) 2744/2000, 

reported by CHRISTIANOS, Vassili. ‘Rapport hellénique’ in COUTRON (note 8), pp. 236–237; Άρειος 

Πάγος (Areios Pagos, Supreme Civil and Criminal Court), 256/1996, reported by CHRISTIANOS (supra), 

pp. 236–237; Εισαγωγικός Νόµος του Αστικού Κώδικα (Introductory Law to the Greek Civil Code), 

Προεδρικό Διάταγμα 456/1984: Αστικός Κώδικας και Εισαγωγικός Νόμος, (ΦΕΚ 164/Α/1984), 24-10-

1984, Art. 105. See also CHRISTIANOS, pp. 235–236. 
86

 (NL) Hoge Raad, Uitspraak, 03/12/1971, NJ 1971, 137, ECLI:NL:HR:1971:AB6788, LJN: AB6788. 

Liability is only accepted for the violation of the violation of the Art. 6. ECHR. 
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The importance of res judicata and the unquestionable nature of final judgments is a 

major impediment to judicial liability in five Member States (France,
88

 Croatia,
89

 

Italy,
90

 Luxembourg,
91

 and Hungary
92

). 

The prior reversal of the contested judgment is a prerequisite for liability under 

seven national laws (Belgium,
93

 Czech Republic,
94

 Cyprus,
95

 Portugal,
96

 Slovakia,
97

 

Finland,
98

 and, as far as supreme courts’ liability is concerned, in Sweden
99

).
100

  

                                                                                                                                               
87

 (UK) Crown Proceedings Act 1947, 1947 c. 44 (Regnal. 10 and 11 Geo 6), latest available 

01/01/2016, section 2(5).  
88

 (FR) Code de l’organisation judiciaire (Code of Judicial Organisation), Créé par Ordonnance n° 

2006-673 du 8 juin 2006 - art. 1 (V) JORF 9 juin 2006, Version consolidée au 13 avril 2015, Article 

L141-1 on Responsabilité de l'État pour le dommage causé par le fonctionnement défectueux du service 

de la justice (State responsibility for damage caused by the malfunctioning of justice); and Conseil d'État, 

Assemblée, décision, 29/12/1978, n° 96004, ECLI:FR:CEASS:1978:96004.19781229, Darmont, publié 

au recueil Lebon. 
89

 (HR) Zakon o sudovima (Courts Act) pročišćeni tekst zakona, NN 28/13, 33/15, 82/15, na snazi od 

01/09/2015, članak 105. 
90

 (IT) Risarcimento dei danni cagionati nell'esercizio delle funzioni giudiziarie e responsabilità civile 

dei magistrati, Legge, n° 117 (note 71), Art. 2. See also GENCARELLI (note 80), pp. 270–271. 
91

 (LU) Code civil, 01/01/2004, à jour au 01/08/2015, Art. 1382 et 1383 on des délits et des quasi-délits; 

Loi du 1er septembre 1988 relative à la responsabilité civile de l'Etat et des collectivités publiques (Law 

on the liability of the state and state bodies), 01/09/1988, Mémorial A n° 51 du 26.09.1988, p. 1000, 

Texte modifié dernièrement par: Loi du 13 juin 1994, art. 1, alinéa 1.  
92

 (HU) A bíróságok szervezetéről és igazgatásáról szóló 2011. évi CLXI. törvény (Law on the 

organization and administration of the courts) 2016. január 1-jén hatályos állapota, 2. § (1) bek. on the 

principle of res judicata. 
93

 (BE) Code civil, 21/03/1804, version applicable à partir du 09/07/2014, Art. 1382–1383 on Les délits 

et les quasi-délits; Code judiciaire, 10/10/1967, modifié par L 2015-10-19/01, version applicable à partir 

du 01/11/2015, Art. 23 on Res judicata; and Cour de cassation, arrêt, 19/12/1991, Pas., 1992, I, n° 215., 

reported in ACA (note 22), National report of Belgium, Question 14, points 119. 
94

 (CZ) Zákon o odpovědnosti za škodu způsobenou při výkonu veřejné moci rozhodnutím nebo 

nesprávným úředním postupem a o změně zákona České národní rady č. 358/1992 Sb., o notářích a jejich 

činnosti (notářský řád) (Law on liability for damage caused in the exercise of public authority decision or 

incorrect official procedure), Předpis č. 82/1998 Sb., Novely 105/2013 Sb., 303/2013 Sb., Znění od 

01.01.2014, § 5, § 8 (1) on Podmínky odpovědnosti (liability claims) for nezákonné rozhodnutí (unlawful 

decisions). 
95

 (CY) Constitution of the Republic of Cyprus, 16/08/1960, Art. 146.6.  
96

 (PT) Lei n.º 67/2007, de 31 de Dezembro (note 77), Artigo 13.º N. º2; and Supremo Tribunal de 

Justiça, Acórdão, 24/02/2015, Processo: 2210/12.9TVLSB.L1.S1, reported by CARDOSO, Maria-Helena, 

in Reflets n
o 
2/2015, pp. 47–48. 

97
 (SK) Zákon o zodpovednosti za škodu spôsobenú pri výkone verejnej moci a o zmene niektorých 

zákonov (č. 514/2003 Z. z.) (Law on liability for damage caused in the exercise of public power), Novely 

412/2012 Z. z., Aktuálne znenie 1/1/2016, § 3(1) (a) and (d) and (2) on Zodpovednosť štátu za škodu 

spôsobenú pri výkone verejnej moci (State liability for damage caused by discharge of public authority). 
98

 (FI) Vahingonkorvauslaki (Tort Liability Act), 31.5.1974/412, amendments followed up to: 

1051/2010, 3 luku, 5§ on Työnantajan ja julkisyhteisön korvausvastuu (Vicarious liability of employers 

and public corporations). 
99

 (SE) Skadeståndslag (Tort Liability Act), 1972-06-02, t.o.m. SFS 2010:1458, SFS 1972:207, 3 kap, 7 

§ on Skadeståndsansvar för annans vållande och för det allmänna (liability for another’s negligence) or 

utomobligatoriskt ansvar (extra-contractual liability). This exigency applies with regard to the final 

judgment of the supreme courts, the Högsta domstolen and Regeringsrätten. 
100

 The ECJ has recently found, in a Portuguese case, that EU law precludes a provision of national law 

which requires, as a condition for a declaration of state liability, the prior reversal of the decision that 

caused the loss or damage, when such setting aside is, in practice, impossible. See (ECJ) judgment in 

Ferreira da Silva e Brito e.a. (note 36), paragraph 60. 
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The declaration of unlawfulness of the final judgment is required before asking 

damages from the competent authority in three Member States (Spain,
101

 Lithuania,
102

 

and Poland
103

).  

The establishment of criminal responsibility of the judge is a precondition for state 

liability in three Member States (Germany,
104

 Estonia,
105

 and Romania
106

).  

The liability of the highest national courts is excluded in one State (Austria
107

).  

In addition, in several Member States, the strict criterion concerning the degree of 

fault on the part of the judge is an important obstacle to the allocation of damages. This 

appears to be the case with regard to Slovenian law, for example.
108

 

However, as a reaction to the Köbler judgment and as far as the erroneous judgment 

concerns the application of EU law, several Member States’ courts and legislatures 

created exemptions from these overly strict requirements. These cases are the subject of 

the next point of this part of the paper. 

On the other hand, at first sight, national provisions do not appear to exclude the 

theoretical possibility to hold the state liable for supreme courts’ breaches in two 

Member States (Denmark
109

 and Latvia
110

).  

                                                 
101

 (ES) Ley Orgánica 6/1985, de 1 de julio, del Poder Judicial (Organic law on the judiciary), «BOE» 

núm. 157, de 02/07/1985, Última actualización publicada el 28/10/2015, Título V, Art. 293 on 

Responsabilidad patrimonial del Estado por el funcionamiento de la Administración de Justicia (State 

liability for the administration of justice). 
102

 (LT) Lietuvos Respublikos Konstitucinis Teismas, Nutarimas, 19/08/2006, Bylos Nr. 23/04, reported 

by VALUTYTÉ, Regina. ‘Lithuanian report’ in COUTRON (note 8), p. 287. 
103

 However, this rule does not apply with regard to judgments delivered by the Sąd Najwyższy. See 

(PL) Kodeks cywilny (Civil Code), Ustawa z dnia 23 kwietnia 1964 r., Dz.U.2014.121 j.t., 2015.06.21, 

2016.01.01, Art. 417
1
, § 2 on Czyny niedozwolone (tort); Kodeks postępowania cywilnego (Code of Civil 

Procedure), Ustawa z dnia 17 listopada 1964 r., Dz.U.2014.101 j.t., 2015.03.27, 2016.01.01, Art. 424
1a

; 

and Prawo o postępowaniu przed sądami administracyjnymi (Regulations of Proceedings in 

Administrative Court), Ustawa z dnia 30 sierpnia 2002 r., Dz.U.2012.270, 2014.04.28, 2016.01.01, Art. 

285a. on Skarga o stwierdzenie niezgodności z prawem prawomocnego orzeczenia (action of declaration 

of unlawfulness of a final judgment). 
104

 (DE) Bürgerliches Gesetzbuch (BGB) (German Civil Code), Bürgerliches Gesetzbuch in der 

Fassung der Bekanntmachung vom 2. Januar 2002 (BGBl. I S. 42, 2909; 2003 I S. 738), das zuletzt durch 

Artikel 1 des Gesetzes vom 20. November 2015 (BGBl. I S. 2018) geändert worden ist, § 839, Abs. 2 on 

Richterspruchprivileg (judgment immunity) or also Spruchrichterprivileg. 
105

 (EE) Riigivastutuse seadus (State Liability Act) 02/05/2001, (RT I 2001, 47, 260; RT I, 13/09/2011, 

11), Redaktsiooni jõustumise kp: 31.08.2011, § 15(1) on Riigivastutus (state responsibility). 
106

 (RO) Legea privind statutul judecătorilor şi procurorilor (Law on the statute of judges and 

prosecutors), nr. 303/2004, M.Of. nr. 826/2005 rep., act aplicabil din 19/10/2014, Art. 96 (4). 
107

 (AT) Amtshaftungsgesetz (Public Liability Act), BGBl. Nr. 20/1949 zuletzt geändert durch BGBl. I 

Nr. 33/2013, § 2 on Staatshaftungsanspruch (State liability claim). 
108

 (SI) Vrhovnega sodišča Republike Slovenije, Sodba, 12/01/2005, II Ips 714/2003, 

ECLI:SI:VSRS:2005:II.IPS.714.2003, reported by TRSTENJAK, Verica and PLAUSTAJNER, Katja. 

‘Slovenian Rapport’ in COUTRON (note 8), p. 472; and Vrhovnega sodišča Republike Slovenije, Sodba, 

13/11/2003, II Ips 556/2002, ECLI:SI:VSRS:2003:II.IPS.556.2002, reported by TRSTENJAK and 

PLAUSTAJNER (supra), p. 472, regarding odgovornost sodnika (liability of judges). 
109

 (DN) Betænkning 214/59 om statens og kommunernes erstatningsansvar (Act on the Liability of 

Central and Local State bodies), p. 16. 
110

 (LV) Latvijas Republikas Satversme (Constitution of the Latvian Republic), 15/02/1922, “Latvijas 

Vēstnesis”, 43, 01.07.1993, Attēlotā redakcija: 01.01.2014, 92.pants on Tiesības uz atlīdzinājumu (right 

to redress); Latvijas Republikas Augstākās tiesas, Senāta Civillietu departamenta, spriedums, 24/11/2010, 

Lietā Nr. SKC-233; and Administratīvā procesa likums (Administrative Procedure Law) 01/02/2004, 
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The position of Malta is not clear in this regard, as liability of the state is accepted 

under the general regime of tort law; however, the cases filed up to date have only dealt 

with the executive and legislative arms of the state but not the judiciary.
111

  

The following overview will present the actual situation in Member States with 

specific regard to breaches of EU law.
112

 

b) Application of the national liability regimes to violations of EU law 

(1) Belgium 

(a) National liability regime 

Traditionally, the civil code of Belgium
113

 is interpreted in a way that it sets out the 

prior reversal of the contested decision as a condition for state liability.
114

 However, the 

jurisprudence has modified this interpretation as a consequence of the Köbler principle. 

(b) Judgment of the Cour constitutionnelle of 2014 

Since the judgment of the Cour constitutionnelle (Belgian Constitutional Court) 

delivered on 30 June 2014, the above-mentioned condition does not apply in cases of 

manifest violation of the applicable law by the national court of last instance, insofar no 

legal means is available to obtain reversal of the final judgment.
115

 In this judgment, the 

Cour constitutionnelle interpreted the conformity of this requirement with the 

fundamental right to access to justice, as established under the Constitution and under 

Articles 6 and 13 ECHR. The Cour constitutionnelle reached the conclusion that this 

condition does not apply in the event of manifest violation of law by the national 

supreme court on condition that there is no legal means available to obtain reversal of 

the final judgment. In this regard, it pointed out the need to harmonize the requirements 

of judicial liability under national, EU and international law. 

(c) Judgment of the Cour de cassation of 2000 

Moreover, in a judgment delivered on 14 January 2000, the Cour de cassation 

(Court of Cassation, Belgium) arrived at the conclusion that the violation by a national 

court of a directly effective provision of an international agreement constitutes, in itself, 

a fault.
116

 Therefore, there is neither a need to submit the liability of the state under the 

                                                                                                                                               
“Latvijas Vēstnesis” 164 (2551), 14.11.2001, Attēlotā redakcija: 01.01.2014, 92.pants. See also ACA 

(note 22), National report of Latvia, Question 14. 
111

 (MT) Constitution of Malta, amended by: LVIII.1974.16, Art. 46; and Civil Code, Cap. 16 of the 

Laws of Malta, last amended by Act IV of 2015, Art. 1030–1033. See also SCHERR 2008 (note 6), p. 168.  
112

 The presentation of the national regimes follows the protocol order of the Member States, based on 

the Roman alphabetical order of their geographical names in the original language. 
113

 (BE) Code civil (note 93), Art. 1382–1383; Code judiciaire (note 93), Art. 23. See also HOUYET, 

Yves. ‘Rapport belge’ in COUTRON (note 8), pp. 128–137, 142; and ACA (note 22), National report of 

Belgium, Question 14, points 121–124.  
114

 (BE) Cour de cassation, arrêt, 19/12/1991 (note 93). 
115

 (BE) Cour constitutionnelle, arrêt, 30/06/2014, n° 99/2014, numéro du role: 5611. 
116

 (BE) Cour de cassation, arrêt, 14/01/2000, C980477F, reported in ACA (note 22), National report of 

Belgium, Question 14, point 123. 
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Köbler conditions, nor is there a need to examine whether a sufficiently serious breach 

occurred.
117

 

(d) Assessment 

In short, liability of the state for breaches of EU law is theoretically accepted in 

Belgium, even though it has not yet been applied in practice. Moreover, Köbler liability 

has even had a spill-over effect on national law, due to the jurisprudence of the Cour 

constitutionnelle. In terms of the new case-law, the prior reversal of the contested 

decision is no longer a condition for holding the state liable for judicial malpractice by 

the highest courts, under several circumstances. 

(2) Bulgaria 

(a) National liability regime 

As already mentioned, prior to Köbler, the Bulgarian legal system did not recognize 

liability of the state for judicial acts in general.
118

 In Bulgaria, the Constitution protects 

a general right to compensation of damages, but this right is limited to the situations 

enumerated in the law on state liability.
119

 Concerning damages caused by a judicial act, 

a liability claim can be lodged only in exceptional cases, e.g. in the event of unlawful 

detention, or violation of human rights.
 
However, as far as a violation of EU law is 

concerned, this stance appears to have changed in the wake of the Köbler judgment. 

Three judicial decisions worth to be mentioned in this regard; the latest has even 

resulted in the allocation of damages. 

(b) Judgment of the Sofiyski gradski sad of 2014 

In its ruling dated 3 January 2014, the Sofiyski gradski sad (Sofia City Court), 

handed down a verdict, for the first time, in a liability case brought against Bulgaria for 

violation of EU law by the Varhoven administrativen sad (Supreme Administrative 

Court, Bulgaria).
120

 

In this case, the claimant company lodged a claim against the Varhoven 

administrativen sad, seeking compensation for the damages suffered as an effect of the 

court’s ruling to reject the right to VAT deduction. The claimant’s arguments were 

twofold. First, it claimed a breach of the directly applicable provisions of EU law. 

According to the claimant, the Varhoven administrativen sad had erroneously applied 

EU rules on the common VAT system.
121

 In this regard, the Sofiyski gradski sad found 
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 The case at hand concerned Art. 28 TEC. See (EU) Treaty establishing the European Community 

(Amsterdam consolidated version) OJ C 340, 10.11.1997, p. 173–306 (hereinafter referred to as TEC). 
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 See also FARTUNOVA (note 83), pp. 163–164; and SCHERR 2008 (note 6). 
119

 According to the national act on liability for damages incurred by the state and the municipalities, 

liability for action of the judicial authorities emerges only in exceptional cases, e.g. in the event of 

unlawful detention or violation of human rights. See (BG) Zakon za otgovornosta na darzhavata i 

obshtinite za vredi (note 83), Art. 2.  
120

 (BG) Sofiyski gradski sad, Reshenie, 03/01/2014, Pretsiz-2 EOOD/Varhoven administrativen sad, 

1782/2013, reported by TODOROVA, Nadezhda, in Reflets nº 1/2014, p. 16. 
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 (EU) Council Directive 2006/112/EC of 28 November 2006 on the common system of value added 

tax (OJ L 347, 11.12.2006, p. 1–118), Articles 167 and 168b. 
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the judgment of the Varhoven administrativen sad to be correct in the light of ECJ case-

law
122

 on VAT deductions. Second, the claimant argued that the Varhoven 

administrativen sad had failed in its obligation to submit a request for a preliminary 

ruling before the ECJ on the basis of Article 267(3) TFEU.
123

 In that regard, the Sofiyski 

gradski sad pointed out that the national court is only required to make a reference if 

there is a real difficulty of interpretation or validity regarding EU law.
124

 In the case at 

hand, the Sofiyski gradski sad found that the provisions of the directive relative to the 

right to make VAT deductions were sufficiently clear, as they had already been 

interpreted on several occasions by the ECJ. Therefore, a referral for a preliminary 

ruling to the ECJ would be devoid of any value. As a result, the Sofiyski gradski sad 

rejected the liability claim lodged against Bulgaria. 

Nevertheless, the possibility of claiming damages for the violation of EU law by the 

national supreme court has been accepted as a matter of principle.  

Moreover, this case shows that, in the event of a judicial breach, it is often difficult 

to clearly distinguish between the violation of the obligation to apply a substantive EU 

norm – by virtue of the direct effect doctrine or the consistent interpretation rule or by 

setting aside the contrary national law – and the obligation to make a primary reference 

to the EU. This issue will be discussed later in this paper.
125

 

(c) Decision of the Varhoven kasatsionen sad of 2015 

Furthermore, in a judgment delivered on 8 May 2015, the Varhoven kasatsionen sad 

(Supreme Court of Cassation, Bulgaria) interpreted the national procedural rules, which 

may provide a legal basis for a Köbler liability claim.
126

 In fact, Bulgarian case-law had 

been ambiguous regarding the rules which can provide a legal basis for such liability 

claim.  

In the case at hand, the claimant introduced a tort action against the national 

assembly and the national fiscal authority, invoking a breach of EU law by the 

Varhoven administrativen sad. The Sofiyski gradski sad dismissed the action on 

procedural grounds, and ordered the closure of the case. This decision was made 

because the claimant had refused to pay the court fees calculated according to the 

general rules on liability actions. The claimant lodged an appeal against the decision of 

the Sofiyski gradski sad.  

In the appeal proceedings, the Varhoven kasatsionen sad upheld the appeal. This 

court argued that a liability claim by reason of a violation of EU law by a supreme court 

should be adjudicated on the basis of the law on the liability of state and of the state 

bodies.
127

 The general rules on tort liability,
128

 therefore, do not apply, and court fees 

should also be calculated accordingly. This led to the result that the claimant had 
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already satisfied its payment obligations in the case at hand. On these grounds, the 

Varhoven kasatsionen sad overturned the order of the Sofiyski gradski sad. To reach 

such a conclusion, the Varhoven kasatsionen sad has relied on the obligation of 

cooperation and on the principle of loyalty of the Member States under EU law. The 

court has also invoked the ECJ case-law on state liability and in particular the 

judgments in Francovich and in Köbler. 

Even though this order is not obligatory to the national courts, it offers guidance 

regarding the rules which should be applied in a liability action. Moreover, it confirms 

that Bulgarian courts acknowledge and apply the principle of Köbler liability. 

Meanwhile, there is a case pending before the Varhoven kasatsionen sad and the 

Varhoven administrativen sad on the determination of rules applicable in case of 

liability claims on the grounds of violation of EU law.
129

 

(d) Judgment of the Okrazhen sad Yambol from 2015 

In a judgment rendered on 26 November 2015, the Okrazhen sad Yambol (Regional 

Court, Yambol, Bulgaria) has established joint responsibility of the Varhoven 

kasatsionen sad, as well as national administrative and legislative bodies for the damage 

sustained by a company due to the application of a national act contrary to EU law.
130

 

Consequently, it ordered the state to pay compensation for the claimant company.  

The company claimed to have suffered damages resulting from the application of the 

national act on privatization and post-privatization control. In fact, this act entitles the 

Privatization Control Agency to impose mortgages on assets of privatized companies. 

The agency is entitled to decide on its own, i.e. without the authorization of a competent 

court, to establish a mortgage or security-related measure if there is an actual 

infringement of the privatization obligations by the buyer of the company.  

Following the imposition of a mortgage on its properties by the agency, the 

company challenged the decision before the court. The company invoked the 

incompatibility with EU law of the legal provision which served as a legal basis for the 

contested decision. However, the Varhoven kasatsionen sad, as last instance court, 

refused to submit a preliminary question to the ECJ concerning the compatibility of the 

national act with EU law. 

Afterwards, the company introduced a liability action against the state claiming 

violation of EU law by the Varhoven kasatsionen sad, the privatization control agency 

and the Bulgarian Parliament. In this regard, it asked compensation for the damages 

suffered due to the application of the national law contrary to EU law. The Okrazhen 

sad Yambol found the damages claim well founded and ordered the state to pay 

compensation. In this regard, the Okrazhen sad Yambol pointed out that the European 

Commission had initiated infringement proceedings against Bulgaria claiming violation 

of EU law due to the contested provision of the privatization control act.
131

 Therefore, 

as the Okrazhen sad Yambol argued, the Bulgarian Parliament had infringed its 

obligation of cooperation enshrined under Art. 4(3) TEU by not having amended the 

national law. This breach amounted to a sufficiently serious violation of EU law. In 
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addition, the privatization control agency had also contributed to the damages by having 

rendered its decision on the basis of the national provision contrary to EU law. 

Moreover, the Okrazhen sad Yambol held the Varhoven kasatsionen sad also 

responsible for the breach. In this regard, the first instance court argued that the supreme 

court should have referred a preliminary question to the ECJ in order to evaluate the 

compatibility of the national law with EU law. Given the circumstances of the case, i.e. 

the serious doubts regarding such compatibility, the referral should not have been 

avoided.  

At all, the Okrazhen sad Yambol held all the three branches of the state responsible 

for the damages suffered and ordered the state to pay compensation to the company.
132

 

One must not, however, forget that this judgment is not definitive.  

This case demonstrates the difficulties regarding the identification of the state body 

responsible for the violation of EU law in the event of a cumulative breach by several 

bodies. This issue will be addressed in detail in a separate section later on.
133

 The 

particularity of this case is that the court rebuked all three branches of government for 

having applied a national law contrary to EU law. It had the possibility to do so, as the 

claimant itself had claimed such a cumulative breach in its request. In my opinion, this 

was a determinant factor in establishing liability for the state. In fact, the court was not 

obliged to distinguish between the Francovich and Köbler conditions of state liability 

but was able to consider the breach as a whole. As the three branches of government 

had infringed their respective obligations regarding the application of EU law, the court 

was able to find the violation sufficiently serious to trigger liability. Moreover, given 

the fact that the Commission had already raised doubts on the compatibility with EU 

law of the national provision at stake, it was simple for the court to find an actual 

incompatibility. 

(e) Assessment 

On the whole, Bulgarian courts apply the Köbler doctrine, despite the absence of 

national provisions providing grounds for liability for erroneous judgments. Therefore, 

national courts refer directly to the ECJ jurisprudence and to the obligation of 

cooperation, enshrined under Art. 4(3) TEU, as legal basis for liability claims. However, 

as these rules are not able to provide answer to practical questions, such as the 

competence of the courts and legal fees, the application of the principle is subject to 

doubts and difficulties. This has not prevented, however, a regional court to establish 

liability of the Varhoven kasatsionen sad for violation of its obligation to refer a 

preliminary question to the ECJ. In the meanwhile, a joint interpretative judgment is 

expected by the Varhoven kasatsionen sad and the Varhoven administrativen sad on the 

determination of rules applicable in case of liability claims on the grounds of violation 

of EU law.
134
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(3) Czech Republic 

(a) National liability regime 

Under the Czech tort law, liability claim against the state can only be introduced 

once the contested decision has been reversed.
135

 

Even though there is no reported judgment on a Köbler claim from the Czech 

Republic, there is another decision that is worth being mentioned for the purposes of the 

present analysis.  

(b) Judgment of the Nejvyšší soud of 2012 

In a judgment issued on 20 August 2012, the Nejvyšší soud (Supreme Court, Czech 

Republic) clarified the relation between the national system for government liability and 

the system for state liability with regard to harm caused to individuals by a breach of 

EU law.
136

 This judgement was delivered on a liability claim against the state on the 

account of breach of EU law by an administrative authority. 

The Nejvyšší soud concluded that those provisions of national law which are 

contrary to the conditions of the state liability under EU law must be set aside. 

Consequently, a claim for damages suffered from the breach of EU law should be 

decided directly upon the threefold criteria established by the ECJ.  

(c) Assessment 

It seems possible to deduce from this decision that national conditions of liability 

which are contrary to the Köbler principle should also be set aside in proceedings based 

on Köbler liability. However, no judgment has been reported to confirm this assumption 

as yet. 

(4) Denmark 

(a) National liability regime and assessment 

As liability for judicial acts is accepted in Denmark, the state can be held liable for 

violation of EU law by supreme courts as well.
137

 In this regard, a simple error in the 

interpretation of law is insufficient in itself, as only significant error may trigger 

liability. However, neither the prior reversal of the contested decision is necessary, nor 

is the res judicata an impediment to liability. Therefore, national conditions on state 

liability appear to be compatible with the requirements under Köbler. However, there is 

no judgment on a Köbler claim available as yet.  
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(5) Germany 

(a) National liability regime 

Under German national rules on tort liability, liability for judicial acts can be raised 

on condition that the responsibility of the judge under criminal law has been 

established.
138

 In this regard, it is required that the judge be convinced for violations 

constituting a ‘crime in office’ in terms of the criminal code.
139

 Nevertheless, this rule 

appears to be left unapplied concerning claims of EU law violations. In this regard, two 

judgments deserve to be mentioned. 

(b) Judgment of the Bundesgerichtshof of 2004 

The first judgment was rendered by the Bundesgerichtshof (Federal Court of Justice, 

hereinafter referred to as BGH) on 28 October 2004. In this decision, the BGH stated 

that the refusal by the Oberlandesgericht Koblenz (Higher Regional Court, Koblenz) to 

request a preliminary ruling was justified. It therefore dismissed the claimant’s action to 

receive compensation for the breach of his rights under EU law in the preliminary 

proceedings.
140

 

In the preliminary proceedings, German tax consultants who had already obtained 

permission to work in Italy as Revisor Contabili (auditors) attempted, in vain, to be 

exempted from any admission examination for pursuing their professional activity as 

Wirtschaftsprüfer in Germany. The administrative court, the Landesgericht Koblenz 

(Regional Court, Koblenz) denied their claim and on second instance the 

Oberlandesgericht Koblenz (Higher Regional Court, Koblenz) rejected the appeal 

against this judgment.  

Afterwards, the claimants invoked Germany’s liability because of the decision of the 

administrative court, and, especially, because of the refusal by the latter court to request 

a preliminary ruling from the ECJ. The BGH expressly acknowledged the possibility to 

hold the state liable for miscarriages of justice based on the principles developed by the 

ECJ in Köbler. However, after reiterating the conditions set up by the ECJ, the BGH 

came to the conclusion that there had been no manifest infringement in the case. It 

especially rejected the argument of the tax consultants that, based on the judgments in 

Heylens
141

 and Vlassoupoulou,
142

 it would no longer be permissible to hold an 
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 (DE) Grundgesetz für die Bundesrepublik Deutschland (GG) (Basic Law for the Federal Republic of 

Germany), Grundgesetz für die Bundesrepublik Deutschland in der im Bundesgesetzblatt Teil III, 

Gliederungsnummer 100-1, veröffentlichten bereinigten Fassung, das zuletzt durch Artikel 1 des Gesetzes 
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admission examination after the sector had been harmonized by a directive
143

 The BGH 

affirmed that the directive could not be interpreted, contrary to its wording, as meaning 

that Member States would no longer be allowed to hold such examinations. In the 

court’s opinion, this was so obvious that, based on the standards set in Cilfit,
144

 there 

had been no need for the administrative courts to refer the case to the ECJ for a 

preliminary ruling.
145

  

(c) Judgment of the Bundesverwaltungsgericht of 2009  

The second judgment was delivered by the Bundesverwaltungsgericht (Federal 

Administrative Court, Germany, hereinafter referred to as BVerwG) on 9 June 2009.
146

 

Even though this decision did not concern a liability claim, the BVerwG analysed, 

however, the conditions for judicial liability actions under German and EU law.  

The claimant, a citizen of Moroccan nationality, had entered and lawfully resided on 

German territory since 2000 on the basis of a student visa. In 2005, he applied for long-

term residence status and for a permit to set up a business. As his requests had been 

rejected by the Oberbürgermeister der Stadt Aachen (Mayor of Aachen) in 2006, the 

claimant appealed against this decision before the Verwaltungsgericht Aachen 

(Administrative Court, Aachen). This court held in 2008 that the administration was 

required to retroactively grant the claimant a permanent right of residence in the EU, 

pursuant to the rights conferred to him by EU law.
147

 The administration appealed 

against this judgment to the BVerwG.  

Before the BVerwG, the claimant argued that he had legal interest to claim the 

residence status retroactively. In this context, he pointed out, inter alia, that the initial 

refusal to grant him a permanent residence permit for the territory of the EU could 

trigger liability for the German state. In response to this argument, the BVerwG pointed 

out that the scope of application of the Köbler liability, as triggered by a breach of EU 

law by the German judiciary, is wider than liability for breach of official duty in terms 

of German law.
148

 This is because state liability under EU law applies to breaches 

committed by the legislature and also by the judiciary, while state liability in term of 

German law does not.  

However, the BVerwG concluded that, in any case, the conditions for establishing 

state liability for a breach of EU law by the judiciary were not met in this particular 

situation. The BVerwG referred to the ECJ judgment in Köbler, stating that a Member 

State may be held liable to pay damages for breach of EU law irrespective of which 

body of the state caused the damage. It argued that the practical enforcement of state 

liability as a remedy under EU law takes place in national courts, which assess whether 

the conditions for state liability are fulfilled. In this case, the breach of law committed 
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by the defendant was not sufficiently manifest to meet the requirement of a sufficiently 

serious breach. Moreover, the BVerwG concluded that the EU provision
149

 lacked the 

required level of clarity to establish a sufficiently serious breach. The applicability of 

that provision to the case of the claimant was thus doubtful. Germany would not 

therefore be held liable, since the violation of EU law by the judgment of the 

Verwaltungsgericht Aachen had not met the threshold established in Köbler. 

At the end, the BVerwG found the appeal well founded and, by amending the 

judgment of the Verwaltungsgericht Aachen, refused to grant the claimant the residence 

status retroactively.  

(d) Assessment 

Altogether, it is possible to hold Germany liable for a breach of EU law by its courts 

on the basis of the Köbler principle. However, only a few cases have been so far 

rendered on the basis of such claims, and, according to academics, there has been no 

successful claim up to 2013.
150

 

As for two judgments rendered by higher regional courts, the Oberlandesgericht 

Karlsruhe, on 9 March 2006,
151

 and the Oberlandesgericht Frankfurt, on 13 March 

2008,
152

 they contended that state liability for miscarriages of justice could only be 

incurred where the infringement was attributable to a court adjudicating at last instance. 

These decisions did not refer to Köbler and Traghetti del Mediterraneo but to articles in 

German literature instead. After all, they stated that at any rate there had been no 

manifest infringement.
153

 

(6) Estonia 

(a) National liability regime and assessment 

Under Estonian law, the criminal responsibility of the judge has to be established so 

that their liability can be invoked.
154

  

As such, the conditions of liability under Estonian law appear to be overly restrictive 

with regard to the Köbler conditions. There has not yet been a sign of modification of 

this requirement concerning EU law violations. However, the Riigikohus (Supreme 

Court, Estonia) has already declared that national provisions hindering the application 

of the Francovich doctrine, by imposing overly strict limits to the liability for breach of 

EU law by the legislation, must be set aside.
155
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(7) Ireland 

(a) National liability regime and assessment 

Under Irish law, persons performing judicial functions enjoy absolute immunity 

from suit in the exercise of their judicial duties, due to their independence. In fact, as 

Paris points out, judges are considered not to be part of the state administration but as 

mandatories of the people who render justice. As a consequence, liability of the state for 

judges’ acts cannot emerge.
156

 

Therefore, even if Irish courts have recognized the principle of state liability arising 

directly from EU law,
157

 this principle has only been applied to breaches of law 

committed by public bodies other than courts so far. 

(8) Greece 

(a) National liability regime and assessment 

While the Greek legislation is silent on the question whether the state can be held 

liable for miscarriage of justice, the jurisprudence explicitly excludes judicial acts from 

the general principle of state liability.
158 

 

Nevertheless, it seems to be possible to introduce a liability action on the basis of 

infringement of the ECHR.
159

 In such a case, the illegality of the national decision is 

established on the basis of the ECtHR judgment. However, there is no case-law 

available which demonstrates similar accommodation of national rules with the ECJ’s 

requirements. 

(9) Spain 

(a) National liability regime 

In Spain, state liability is the main remedy to make good damages caused by 

erroneous judgments. Theoretically, it holds true for breach of EU law by courts as 

well.
160

 In that regard, the claim for compensation must be preceded by a court decision 
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that expressly states the error committed.
161

 According to the law on the judiciary, the 

Tribunal Supremo is competent to establish such violation of law by a final judgment. 

Only then, on the basis of this prior declaration of unlawfulness, the claimant can ask 

pecuniary compensation from the Minister of Justice.
162

 Despite this, there is no 

judgment available rendered on the basis of the alleged violation of EU law, although 

several scholars refer to a judgment by the Tribunal Supremo (Supreme Court, Spain) in 

this context.  

(b) Judgment of the Tribunal Supremo of 2004 

Although the decision of the Tribunal Supremo, pronounced on 23 January 2004,
163

 

does not deal with issues of EU law, it is nevertheless worth noting that, by relying 

partially on the Köbler principle, the national court extended the reach of ECJ case-law 

on state liability to purely domestic situations.  

Indeed, for the first time in Spanish legal history, the judges of the Tribunal 

Constitucional (Constitutional Court, Spain) have been held liable for damages caused 

to an individual, and that revolutionary outcome may well have been influenced by 

developments in ECJ case-law.
164

 

The claimant, a practising lawyer, brought two actions before the administrative 

litigation chamber of the Tribunal Supremo. He challenged the requirements for the 

recruitment of legal assistants at the Tribunal Constitucional, and called for the opening 

of a selection procedure for vacant positions through a competition. As his requests 

were rejected, the claimant asked for the protection of his fundamental rights through a 

recurso de amparo, addressed not to the Tribunal Constitucional, but to the ‘Tribunal 

Constitucional replaced by the formation guaranteeing impartial examination’. In other 

words, he called for all the members of the Constitutional Court to abstain from sitting 

by reason of their direct interest in the affair and requested the adoption of an organic 

law setting up an ad hoc Tribunal Constitucional to decide on his case. The judges of 

the Tribunal Constitucional unanimously declared those requests inadmissible, on the 

basis that they were not addressed to the Tribunal Constitucional, and that they were not 

clear and precise enough. Following the rejection, the claimant brought a liability action 

before the Tribunal Supremo, asking for a judgment against the eleven judges of the 

Tribunal Constitucional, for either civil fraud or ‘faute lourde.’
165

 

The Tribunal Supremo noted that the liability of the judges of the Tribunal 

Constitucional cannot be addressed under the special regime of judges’ and courts’ 

liability,
166

 which does not apply to the Tribunal Constitucional. It can, therefore, only 
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be engaged under the common regime of liability provided for by the civil code.
167

 It 

then applied the three conditions provided by this norm. First, it considered that the 

judges’ behaviour was contrary to the law, because their rejection of the recurso de 

amparo constituted a denial of justice.
168

 It accused them of serious professional 

negligence, involving ‘inexcusable’ ignorance. Second, the Tribunal Supremo 

established the existence of moral damage, as the decision of the constitutional court 

was capable of biasing the opinion of the claimant as a citizen of a social and 

democratic state, which protects justice as a superior value.
169

 Third, it considered that 

the causal link between the breach and the damage was clearly established and obvious. 

In its argumentation in favour of applying the common tort liability in the case, the 

Tribunal Supremo, significantly, made a special reference to the Köbler judgment, 

although the affair in question was unrelated to EU law. The Tribunal Supremo finally 

ordered each of the judges of the Tribunal Constitucional to pay a 500 Euro fine.
170

 

As the doctrine explains, the Tribunal Supremo’s decision shows that some national 

courts are ready to hear tort actions against other courts, even the highest ones. This is 

encouraging for the practical enforcement of EU law by domestic courts, and lifts some 

of the ‘impunity’ which usually protects final decisions of the highest courts of the land. 

The supreme court went even further than the ECJ on the nature of damages that should 

be compensated, since it awarded compensation for moral damage, whilst ECJ case-law 

does not impose compensation for this type of damage.
171

 

However, one must not forget that in this case – because of the special status of the 

Tribunal Constitucional – the common rules on tort and not the general provision of law 

on judicial liability have been applied. It seems difficult to predict whether the same 

solution would have been reached had the case been solved on the basis of the rules on 

judicial liability. 

(c) Assessment 

Notwithstanding the recognition of state liability for judicial wrongs in Spain, no 

decision has been identified as yet in the available databases that resulted in the 

establishment of liability of the state for a violation of EU law by Spanish courts.  

Moreover, it must be emphasized that, even if fault is not a condition for liability, it 

results from the case-law by the Tribunal Supremo that the mistake has to be extremely 
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serious and flagrant in order to give rise to compensation. In this regard, Sarmiento even 

questions the compatibility of this criterion with the Köbler principle.
172

 

(10) France 

(a) National liability regime 

According to the traditional jurisprudence of the Conseil d’État (French Council of 

State), liability of the state for judicial acts cannot be raised in cases where the contested 

act is a final judgment on the merits of the case.
173

 However, this rule has been amended 

by the jurisprudence regarding the EU law violations. In this regard, mention should be 

made of three decisions by the French courts.  

(b) Judgment of the Conseil d’État of 2008  

First, in a judgment delivered on 18 June 2008, the Conseil d’État acknowledged for 

the first time that in principle it is possible to obtain damages when the content of a 

judgment is in manifest breach of EU law.
174

 However, since the facts of the case did 

not give rise to any intervention of EU law, no liability was established. 

The case concerned a legal procedure before administrative courts which lasted for 

fifteen years and eight months. Subsequently, the claimant sought compensation before 

the Conseil d’État for the damage sustained due to the excessive length of the 

proceedings as well as grave mistakes made by the administrative courts. The liability 

claim was partially successful but only with regard to the excessive length of the 

procedure. In this respect, the Conseil d’État held that the claimant was entitled to 

compensation, based on general principles governing the functioning of the 

administrative courts.  

Nevertheless, it refused to acknowledge that the administrative courts had made 

grave mistakes when applying the law. The Conseil d’État denied in particular that the 

principle of legitimate expectations and legal certainty as guaranteed by EU law had 

been infringed. Generally, the Conseil d’État admitted that misconduct by a court can 

lead to the right to compensation in a case where an obvious incompatibility can be 

found between the content of the judgment and a provision of EU law. However, the 

court contradicted the claimant’s contention that there had been a manifest breach of EU 

law in the case at hand.
175

 

In particular, the Conseil d’État reiterated that, by virtue of the general principles on 

state liability, gross negligence committed by an administrative court is likely to give 

rise to compensation. However, it also pointed out that the state cannot incur liability in 

cases where the alleged gross negligence resulted from the content of a judicial decision 
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that was subsequently made final.
176

 Nevertheless, it has made an exception to these 

rules, in line with the solution implemented by the ECJ in Köbler. In this regard, it ruled 

that liability can be incurred by the state if the content of a final judicial decision is 

marred by a clear violation of EU law aiming to give rights to individuals.  

Since the facts of the case did not give rise to any intervention of EU law, no 

liability was recognized. Even so, the judgment is of utmost importance as the Conseil 

d’État departed from its longstanding Darmont case-law concerning damages caused by 

EU law violations. According to the Darmont principle, the content of a judicial 

decision cannot be challenged by way of a state liability action once it has become final.  

(c) Judgment of the Tribunal de grande instance de Paris of 2008 

Second, in a judgment delivered on 7 May 2008, the Tribunal de grande instance de 

Paris (Regional Court, Paris) dismissed a claim seeking compensation for breach of EU 

law by the Cour de cassation (French Court of Cassation). The court concluded that an 

erroneous interpretation of law cannot constitute a sufficiently serious breach, 

notwithstanding the fact that it concerns EU law.
177

 

The court reached its judgment on the basis of the national rules on liability of 

courts.
178

 It emphasized that an erroneous judgment cannot constitute a ‘faute lourde’, a 

sufficiently serious breach of law. 

This decision, rendered just before the Gestas judgment of the Conseil d'État shows 

that the French civil courts may themselves create their own Darmont case-law. This 

can occur despite the fact that the Cour de Cassation had admitted, at least implicitly, 

that an erroneous judgment can serve as a legal basis for triggering state liability.
179

 

Therefore, in the opinion of Dubos, Katz and Mollard, the Cour de cassation should 

declare solemnly, similarly to the Gestas judgment of the Conseil d'État, that the 

liability of the state can be raised in the event of the violation of the EU law by a final 

civil judgment.
180

 

(d) Judgments of the Cour constitutionnelle of 2011 

Third, in a series of judgments handed down on 26 October 2011, the Cour 

constitutionnelle dealt with the question of whether the failure to make a preliminary 

reference can be considered as denial of justice. In this regard, it was investigated as 

whether it can constitute, for this reason, a manifestly serious breach entailing state 

liability for failure to operate the public service properly.
181

 However, in the absence of 

a violation of EU law, the Cour constitutionnelle dismissed the claims. 
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In these cases, which concerned the same matter of law, the claimants sought 

compensation through a liability claim for the damages suffered in previous 

proceedings. In particular, they invoked the failure by the Cour de cassation to request a 

preliminary ruling from the ECJ. The Cour constitutionnelle, adjudicating on the 

liability claim, dismissed the action. It argued that, since no obligation had incurred in 

the case at hand to submit a preliminary reference, there had been no manifest violation 

of the Article 267 TFEU either. 

Scholars state with contentment that the French court dismissed the claim using the 

criterion set by the ECJ in Köbler, i.e. evaluating the manifest character of the breach, 

instead of evaluating it against the French ‘faute lourde’ condition.  

(e) Assessment 

In summary, two conclusions can be drawn from the French courts’ Köbler case-

law. On the one hand, both the administrative and the civil high courts have already 

judged that the liability should be evaluated against the criteria established by the ECJ. 

Therefore, the traditional French conditions of judicial liability should be set aside in 

cases concerning EU law violations. On the other hand, despite this EU-friendly 

attitude, there has not yet been a successful Köbler claim before the French courts. 

Moreover, only very few cases reached the supreme courts on this legal basis.
182

  

(11) Croatia 

(a) National liability regime and conclusion 

In Croatia, liability of the state for judicial breaches is accepted in principle.
183

 The 

prior reversal of the contested judgment is not a prerequisite for liability; however, in 

the liability procedure the court cannot reassess the decision that had violated EU law. 

Therefore, the conditions seem to be overly restrictive with regard to the Köbler 

requirements. Nevertheless, in the absence of relevant case-law, it is not possible to 

evaluate the courts’ position with regard to claims regarding violation of EU law.  

(12) Italy 

(a) National liability regime 

Due to the importance of res judicata and the unquestionable nature of final judicial 

decisions, liability for erroneous final judgments is traditionally strictly limited in 

Italy.
184

 In fact, liability for judicial acts is limited solely to cases of intentional fault and 

serious misconduct on the part of the court.
 
Moreover, in the exercise of judicial 

functions, the interpretation of the provisions of law or the assessment of facts and 
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evidence shall not give rise to liability.
185

 Nonetheless, legislative modifications have 

recently been adopted to align national rules with the ECJ’s requirements in this matter 

of law, and to create exemptions for violations of EU law, specifically.
186

 Before 

presenting the amendments, mention should be made of the national follow-up of the 

ECJ’s ruling in Traghetti del Mediterraneo, presented above.
187

 

(b) Judgement of the Tribunal di Genova of 2009 

Following the ECJ judgment in Traghetti del Mediterraneo, the Italian Tribunale di 

Genova, the court which had made the preliminary reference, ordered the state to pay 

compensation to the claimant because of the violation of EU law by the Corte Suprema 

di Cassazione.
188

 To render this judgment, the Tribunale di Genova set aside the 

contested Italian rules on judicial liability.
189

 

In its preliminary ruling, the ECJ declared the Italian rules on judicial responsibility 

overly restrictive and contrary to Köbler liability.
190

 Following the ECJ judgment, the 

Tribunale di Genova continued the procedure. Relying on the ECJ judgment, it declared 

the state liable for the damage caused to the company and, for this reason, awarded 

compensation. 

Even if the national court chose to give priority to the EU rules against the national 

provisions in this case, Gencarelli warns that may not be the general attitude of the 

Italian courts. According to him, due to the fact that the court had given an 

interpretation a contrario to the national rules to arrive at this conclusion, this solution 

may not be followed on every occasion.
191

 Nonetheless, the contra legem application of 
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national rules is no longer an issue, following the recently adopted legislative 

modifications aiming to align national rules with the ECJ’s requirements in this matter 

of law.   

(c) Legislative amendments to the Law 117/88 

Since the entry into force of these amendments on 19 March 2015, erroneous 

interpretation of law and assessment of facts and evidence can also give rise to liability, 

on condition that they are the result of gross negligence or manifest violation of law. 

Moreover, the new provisions specify the factors to be taken into consideration when 

assessing the gravity of the breach. In this regard, the elements elaborated by the ECJ in 

the Köbler judgment are borrowed, in essence.
192

 

(13) Cyprus 

(a) National liability regime and conclusion 

The prior reversal of the contested judgment is a prerequisite for judicial liability in 

Cyprus as well.
193

 There is no judgment available on the question of whether this 

condition must be set aside in the case of EU law violations. 

(14) Latvia 

(a) National liability regime and assessment 

At first sight, national provisions do not appear to exclude the theoretical possibility 

of holding the Latvian State liable for breaches of law by the supreme courts.
194

 In 

Latvia, state liability for damages caused by judicial activity has been developed by the 

jurisprudence. As there is no legislative act on judicial liability, the liability of the state 

can be raised directly on the basis of the Constitution and the general principles of law, 

according to a judgment of the Latvijas Republikas Augstākās tiesas (Supreme Court, 

Latvia) of 24 November 2010.
195

 

Due to the general scope of such liability, it can be presumed that it may also 

embrace violations of EU law. The national regime on judicial liability hence appears to 

be in line with the Köbler requirements, but no case has yet been reported where such 

liability was established. 
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(15) Lithuania 

(a) National liability regime 

Under Lithuanian law, the state is liable for damages caused by unlawful judicial 

acts.
196

 According to the jurisprudence, liability can only be raised once the 

unlawfulness of the contested decision has been established.
197

 The Vyriausiasis 

administracinis teismas (Supreme Administrative Court, Lithuania) has already 

rendered a judgment on a liability claim introduced on the ground of violation of EU 

law.  

(b) Judgment of the Vyriausiasis administracinis teismas of 2008 

In this judgment delivered on 24 April 2008, the Vyriausiasis administracinis 

teismas acknowledged liability of the state for final decisions of administrative courts 

which are contrary to EU law. However, the Vyriausiasis administracinis teismas 

dismissed the claimant’s request for compensation in the case at hand.
198

 In fact, the 

case in which the alleged infringement of EU law had occurred was in the meantime 

reopened and it was thus not able to give rise to damages.
199

 

The background to the primary proceedings is as follows. The administrative 

authority imposed a fine on a student for failing to produce a document to certify his 

entitlement to reduced-rate public transport. The claimant, a university student in 

France, had in his possession a certificate from a French university, but the Lithuanian 

administrative body refused to accept the foreign document. The student asked for the 

administrative decision to be overturned, contesting the refusal on the basis of several 

fundamental freedoms protected by the EU Treaty. The first instance court accepted the 

complaint, but then the Vyriausiasis administracinis teismas dismissed the claim 

without discussing the question of application of EU law. 

Afterwards, the claimant sought damages before the Vilniaus apygardos 

administracinis teismas (Regional Administrative Court of Vilnius, Lithuania) 

contending that the Vyriausiasis administracinis teismas had violated EU law and his 

right to education, protected under the ECHR. The claimant particularly contested that 
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unlawful infliction of administrative penalty - arrest - shall be compensated fully by the state irrespective 

of the fault of the officials of preliminary investigation, prosecution or court. 2. The state shall be liable to 

full compensation for the damage caused by unlawful actions of a judge or the court trying a civil case, 

where the damage is caused through the fault of the judge himself or that of any other court official.” 
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 (LT) Lietuvos Respublikos Konstitucinis Teismas, Nutarimas, 19/08/2006 (note 102). 
198

 (LT) Lietuvos vyriausiojo administracinio teismo, 24/04/2008, nutartis administracinėje byloje S. T. 

V. Lietuvos valstybė, byla Nr. AS444-199/2008, reported by VALUTYTÉ 2014 (note 102), pp. 288–289.  
199

 (LT) Lietuvos vyriausiojo administracinio teismo, 10/04/2008, nutartis administracinėje byloje Nr. 

P444-129/2008, reported by VALUTYTÉ 2014 (note 102), pp. 288–289. 
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the Vyriausiasis administracinis teismas had failed to bring the matter before the ECJ 

and to apply the relevant EU and international provisions correctly.  

The Vilniaus apygardos administracinis teismas refused to deal with the damages 

claim, as it concerned a judgment adopted by a court of a higher instance. Therefore, the 

case was brought before the court of second instance. Acting as a court of appeal, the 

Vyriausiasis administracinis teismas concluded that the state is liable for damages 

caused by unlawful administrative court judgments, and administrative courts are 

competent to evaluate the illegality of the contested final decisions. To reach its 

conclusion, the Vyriausiasis administracinis teismas referred to the Constitutional Act 

of Lithuania on the EU membership of the state, to the Köbler judgment, and to the 

principle of national procedural autonomy of the Member States. In this way, the 

Vyriausiasis administracinis teismas acknowledged Köbler liability. However, as the 

main proceedings had been reopened in the meantime, the Vyriausiasis administracinis 

teismas dismissed the claim for damages in the case at hand. 

It is noteworthy that in two recent cases before Lithuanian courts, the Lietuvos 

apeliacinis teismas (Court of Appeal)
200

 and the Vilniaus apygardos teismas (Vilnius 

Regional Court)
201

 have also dealt with Köbler liability claims. However, both courts 

concluded that neither substantive EU provisions, nor the referral duty had been 

violated in the preliminary proceedings and the claims were, therefore, dismissed. 

(c) Assessment 

Consequently, Lithuania follows a pro-European approach by accepting the 

possibility of both damages and retrial on account of violation of EU law by final 

judgments. However, there are several limitations to the above statement. First of all, 

under the Lithuanian rules, damages claims can only be satisfied if the unlawfulness of 

the contested decision is established.
202

 Furthermore, contrary to administrative matters, 

neither a damages claim nor retrial, has yet been – even theoretically – accepted on the 

ground of a breach of EU law in civil cases.
203

 At last, the liability of the state has not 

yet been established so far, neither in administrative nor in civil cases.  

(16) Luxembourg 

(a) National liability regime 

Similarly to other Member States, the importance of res judicata and the 

unquestionable nature of final judgments hinder the application of judicial liability in 

Luxembourg.
204

 However, there has already been a claim before Luxembourgish courts 

raised on the basis of the Köbler liability. 
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 (LT) Lietuvos apeliacinis teismas, 23/06/2014, Byla 2A-871/2014.  
201

 (LT) Vilniaus apygardos teismas, 21/01/2015, Byla 2A-1116-392/2015.  
202

 (LT) Lietuvos Respublikos Konstitucija (note 196), 30 straipsnis; Lietuvos Respublikos civilinis 

kodeksas (note 196), 6.272 straipsnis; Lietuvos Respublikos Konstitucinis Teismas, Nutarimas, 

19/08/2006 (note 102). See also VALUTYTÉ 2014 (note 102), pp. 286–291. 
203

 (LT) Civilinio proceso kodeksas (Civil Procedure Code) patvirtintas 2002 m. vasario 28 d. įstatymu 

Nr. IX-743, Galiojanti suvestinė redakcija: 2016-01-01, XVIII Skyrius (XVIII chapter), 279 (4) straipsnis. 

See also VALUTYTÉ 2014 (note 102), in particular pp. 285–287, 289–291. 
204

 (LU) Code civil, 01/01/2004 (note 91), Art. 1382 et 1383; Loi du 1er septembre 1988 relative à la 

responsabilité civile de l'Etat et des collectivités publiques (note 90), art. 1, alinéa 1.  
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(b) The judgment of the Cour d’appel  

In this case, the Cour d’appel (Court of Appeal, Luxembourg) dealt with a liability 

claim introduced against the state on the basis of the violation of EU law by the Cour de 

cassation (Court of Cassation, Luxembourg).
205

 

The dispute that had given rise to the liability action arose from an employment 

relationship between a German heavy goods vehicle driver as an employee and a 

company registered in Luxembourg, as the employer. After being dismissed, the 

employee contested the termination of his contract on the basis of the German work 

rules before a German court.
206

 However, as the employment contract contained a 

clause referring to the Luxemburgish law on contracts of employment, and another 

clause conferring exclusive jurisdiction to Luxemburgish courts, German courts 

declined jurisdiction ratione loci. The driver then brought an action before the Tribunal 

de travail (Labour Court, Luxembourg) asking for damages for unfair dismissal, based 

on German mandatory rules. However, this court found that the dispute was subject 

exclusively to Luxembourg law, and therefore dismissed the claim. The judgment was 

upheld by the Cour d'appel, and subsequently, by the Cour de cassation.  

As the first set of proceedings was terminated, the claimant brought an action for 

damages against the state on the basis of the Luxembourg law on state liability.
207

 He 

argued that the judicial decision had breached EU rules and thus constituted a 

miscarriage of justice. In particular, he invoked the breach of the Rome Convention
208

 

insofar as the courts had refused to apply the mandatory rules of German law on unfair 

dismissal. The claimant argued that the Luxembourg labour courts had not examined, in 

breach of EU law, the criterion of the habitual place of performance of the work, which 

would have been necessary to be able to decide whether German rules apply or not in 

his case. He also contested that these courts had turned down his application to have a 

reference for preliminary ruling made to the ECJ to clarify the criterion of habitual place 

of performance of the work.  

The court of first instance adjudicating on the liability claim declared the action 

unfounded. However, the court of second instance, the Cour d'appel took the view that 

the claimant’s criticism regarding the interpretation of the Rome Convention did not 

appear entirely unfounded. Therefore, the Cour d'appel decided to refer a question to 

the ECJ for a preliminary ruling regarding the interpretation of the relevant provision in 

the Rome Convention. The ECJ rendered its decision, in which it gave some guidance 

on how to determine the country in which the employee habitually carries out his work, 

but left the application of these criteria to the referring court.
209

 The national judgment 

rendered following the ECJ judgment is not available as yet. 
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 (LU) Cour d'appel (Grand-Duché de Luxembourg), jugement, 13/01/2010, Heiko Koelzsch/Etat du 

Grand-duché de Luxembourg. See also RAVARANI, Georges. ‘Rapport luxembourgeois’ in COUTRON 

(note 8), pp. 328–333. 
206

 These mandatory rules protect members of work councils against dismissal. 
207

 (LU) Code civil, 01/01/2004 (note 91), Art. 1382 et 1383; and Loi du 1er septembre 1988 relative à 

la responsabilité civile de l'Etat et des collectivités publiques (note 90), art. 1, alinéa 1. See also 

RAVARANI (note 205), p. 323; and SCHERR 2012 (note 6), p. 583. 
208

 (EU) 1980 Rome Convention on the law applicable to contractual obligations (OJ C 27, 26.1.1998, 

p. 34–46). 
209

 (ECJ) Judgment of 15 March 2011 in Koelzsch, C-29/10, ECR, EU:C:2011:151. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62010CJ0029
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(c) Assessment 

The referral to the ECJ shows that, in the view of the Cour d’appel, a liability claim 

based on breach of EU law by the Luxembourgish supreme court cannot be considered 

as manifestly unfounded. However, as the final decision is not available, it is not 

possible to provide a final conclusion regarding the position of the Luxembourgish 

court on the substance of the case. 

(17) Hungary 

(a) National liability regime 

The importance of res judicata and the unquestionable nature of final judgments are 

major impediments to judicial liability in Hungary.
210

 The jurisprudence has 

systematically refused to hold the state liable for the content of final judgments. This 

rule has been confirmed regarding EU law violation on several occasions, one judgment 

being particularly illustrative in this regard.  

(b) Judgment of the Kúria of 2013 

The Kúria (Supreme Court, Hungary) held on 11 December 2013,
211

 that a civil 

court adjudicating on a liability claim cannot reassess the merits of a final judgment that 

has already gained res judicata, notwithstanding a violation of EU law.  

                                                 
210

 (HU) A bíróságok szervezetéről és igazgatásáról szóló 2011. évi CLXI. törvény (note 92), 2. § (1) 

bek. See also BELLA, Mária. ‘Közigazgatási perben hozott ítélethez fűződő jogerőhatás érvényesülése a 

közigazgatási jogkörben okozott kártérítési perben’. Magyar Jog 58, no. 8 (2011): 482–484; BELLA, 

Mária. ‘Az állam kártérítési felelőssége a magyar jogban’. Jogtudományi Közlöny 66, no. 5 (2011): 294–

298; BORBÁS, Beatrix. A bírói hatalom kárfelelőssége (Budapest: HVG-Orac, 2014); BORBÁS, Beatrix. 

Fejezetek a bírósági kárfelelősség köréből a magyar és az európai szabályozás tükrében – különös 

tekintettel a tisztességes eljárás követelményére (Thesis, Pécsi Tudományegyetem, 2011); FUGLINSZKY, 

Ádám. Kártérítési jog (Budapest: HVG-Orac, 2015), pp. 534–548; FÜLÖP, Györgyi. ‘Az állam kártérítési 

felelőssége a közösségi jog megsértése esetén’. Polgári Jogi Kodifikáció 5, no. 5 (2003): 18–23; 

GOMBOS, Katalin. Bírói jogvédelem az Európai Unióban (Budapest: Complex kiadó, 2009); KOVÁCS L., 

László. ‘A bírói felelősség a polgári eljárásjogban és azon kívül’. Magyar Jog 54, no. 11 (2007): 658–

668; KÖNYVES, Béláné. ‘A bírósági jogkörben okozott kár megtérítésének kérdései’. Bírák Lapja 18, no. 

1 (2008): 67–70; METZINGER, Péter. ‘A tagállamok felelőssége az európai jog megsértéséért - a magyar 

jogalkalmazás szempontjából’ in OSZTOVITS, András (ed). A magyar bírósági gyakorlat az előzetes 

döntéshozatali eljárások kezdeményezésének tükrében, 2004-2014 (Budapest: HVG-Orac, 2014): 70–86; 

METZINGER, Péter. ‘Állami immunitás a magyar európai jogban: „ideológia” és dokmatika határán’. 

Európai jog 15, no. 4 (2015): 1–7; PÁKOZDI, Zita. ‘A bírói jogkörben okozott károk megtérítése és a 

tisztességes eljárás’. Miskolci Jogi Szemle 6, no. 2 (2011): 87–100; PÁKOZDI, Zita. ‘Problémás kérdések a 

jogerő intézményével összefüggésben’. Jogtudományi Közlöny 68, no. 4 (2013): 183–191; PRIBULA, 

László. ‘Kivételes-e a jogalkalmazó kártérítési felelőssége?’ Jogtudományi Közlöny 69 no. 11 (2014): 

515–526; SOPOVNÉ BACHMANN, Katalin. ‘Bírósági jogkörben okozott kártérítési felelősség’. Magyar Jog 

56, no. 1 (2009): 24–32; VARJU (note 37), pp. 203–207; VÁRNAY, Ernő. ‘Kártérítési alakzatok a Polgári 

Törvénykönyv ellenében? Az európai közösségi jog jogalkotással, illetve jogerős bírói ítélettel történő 

megsértéséért viselt tagállami kárfelelősségről’. Magyar Jog 57, no. 1 (2010): 32–40, in particular pp. 33, 

37; and VOGYICSKA, Petra. ‘A bírósági jogkörben okozott kár gyakorlata a polgári eljárásban’. Magyar 

Jog 62, no. 3 (2015): 161–170. 
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 (HU) Kúria, ítélet, 11/12/2013, Pfv.III.22.112/2012/13, A Kúria Nemzetközi Kapcsolatok és Európai 

Jogi Irodájának Hírlevele V. évfolyam 1. szám, reported by VARGA, Zsófia, in Reflets n° 2/2014, p. 30. 
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The request for damages originated in an administrative dispute between the 

claimant and the fiscal authority. The tax administration denied the right of the claimant 

to deduct the VAT paid, and the Kúria, as an administrative court of last instance, 

confirmed this decision. 

Invoking the violation of his right to deduction, the claimant brought the case before 

the civil court. He claimed that the administrative court had failed to interpret the 

domestic rules in the light of the EU directive. In addition, the court had ignored the 

relevant EU rules, in breach of its obligation to apply EU law by its own motion. On 

these grounds, the claimant asked that the state be ordered to pay damages for the 

breach of EU law committed by the Kúria.  

The courts of first and second instance dismissed the action, and the Kúria, as a 

court of last instance, upheld the civil judgment. First, the Kúria emphasized that a 

liability action cannot serve to review a judgment or re-examine a dispute that had 

already gained res judicata. Since the liability action is not an additional remedy, the 

alleged illegality of the proceedings before the administrative judge must be evaluated 

in the light of the national procedural rules. In this regard, the Kúria pointed out that the 

claimant himself had not invoked the directive in the proceedings before the 

administrative court. Since the court is bound by the pleas raised by the parties, the 

administrative court had not committed any breach when it had not considered the EU 

law. Moreover, the party is not allowed to raise a new plea before the supreme court 

either. As such, the Kúria had not infringed EU law in the administrative dispute. 

According to the judgment, the Hungarian procedural rules are in line with the 

principles of effectiveness and equivalence, and are also allowed in terms of the ECJ 

case-law.
212

  

The Kúria have rendered several other judgments in which it rejected the liability of 

the state for violation of EU law by the national courts.
213

 In terms of these judgments, a 

liability action cannot serve to review an already finally decided matter.  

(c) Assessment 

In Hungary, the traditional approach excludes liability for final judicial acts rendered 

on the merits of the case. Since this principle is applied for EU law violations as well, 

the system is overly restrictive with regard to the Köbler requirements. However, views 
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 This judgment has given rise subsequent proceedings before the Alkotmánybíróság (Constitutional 

Court) and the ECtHR. As the Kúria refused to refer a preliminary question to the ECJ concerning the 

interpretation of the principle of state liability, the claimant bought the case before the Alkotmánybíróság. 

In his constitutional complaint, the claimant company invoked the violation of its right to a lawful judge 

and asked the Alkotmánybíróság to refer a preliminary question to the ECJ. The Alkotmánybíróság 

dismissed the claim, and refused, also itself, to submit a preliminary reference. Afterwards, the claimant 

submitted an application before the ECtHR, invoking the violation of its right to a fair trial under Art. 6 

ECHR in proceedings before the two Hungarian courts. The ECtHR communicated the application to the 

Hungarian Government on 1 September 2015. See (HU) Alkotmánybíróság, végzés, 19/05/2014, n° 

3165/2014. (V. 23.), ABH 2014.764, reported by VARGA, Zsófia, in Reflets n° 2/2014, p. 30; and 

(ECtHR) Repcevirág Szövetkezet v. Hungary, no. 70750/4, pending application (application 

communicated to the Hungarian Government on 1 September 2015). 
213

 (HU) Kúria, ítélet, 28/02/2014, Pfv.III.21.591/2013/5. See also VARGA, Zsófia. ‘A Köbler-doktrína 

magyarországi alkalmazása’. Európai Jog 15, no. 1 (2015): 1–25; and VARGA, Zsófia. ‘A Kúria ítélete a 

bíróságoknak az uniós jog megsértéséért fennálló felelősségéről’. Jogesetek Magyarázata 5, no. 4 (2014): 

27–35.  
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urging the adaptation of domestic rules to the EU requirements are already present in 

the literature.
214

 

(18) Malta 

(a) National liability regime and assessment 

In the Maltese law, state liability is accepted under the general regime of tort law. 

However, the cases filed up to date have only dealt with the executive and legislative 

arms of the state, and not the judiciary.
215

 Therefore, as Scherr has also pointed out, the 

situation under Maltese law is not entirely clear. While the legislature is silent on 

whether erroneous judicial acts can entail state liability, the doctrine seems to support 

the application of the liability regime for judicial violations of Articles 32 to 45 of the 

Maltese Constitution. Essentially, these provisions concern fundamental human rights.  

(19) Netherlands 

(a) National liability regime 

In the Netherlands, liability for erroneous judicial acts is excluded by the 

jurisprudence, which insists on the importance of unquestionable nature of final 

judgments.
216

 However, the courts seem to disregard this principle for liability claims 

introduced on the ground of EU law violations. 

(b) Judgment of the Gerechtshof ’s-Gravenhage of 2011 

In its judgment delivered on 15 February 2011,
217

 the Gerechtshof ’s-Gravenhage 

(District Court, The Hague) refused compensation, relying on national procedural rules 

preventing the allocation of damages. 

In this case, the claimant invoked the violation by the court of its referral duty in the 

preliminary proceedings. He also rebuked the court for not considering the relevant ECJ 

case-law in the contested judgment.  The Gerechtshof ’s-Gravenhage found, however, 

that claimant had already received damages following an administrative procedure. 
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 VÁRNAY suggested, in 2010, that the liability of the Hungarian state for violation of EU law by 

Hungarian courts adjudicating in last instance should be foreseen in the Hungarian civil code in 

accordance with the Köbler criteria. See VÁRNAY (note 210), p. 38; and, for a similar conclusion, 

FUGLINSZKY (note 210), p. 542; METZINGER 2014 (note 210), p. 85; METZINGER 2015 (note 210), p. 2; 

VARJU (note 37), p. 207; and VOGYICSKA (note 210), pp. 161–162.   
215

 (MT) Constitution of Malta (note 111), Art. 46; and Civil Code (note 109) Art. 1030–1033. See also 

SCHERR 2008 (note 6), p. 168.  
216

 (NL) Hoge Raad, Uitspraak, 03/12/1971 (note 86); Burgerlijk Wetboek (Civil Code), 01/01/1992, 

Geldigheidsdatum: 7 februari 2016, Ingangsdatum: 19 juni 2015, Artikel 6:162 on the definition of 

Onrechtmatige daad (tortious act); and Wetboek van Burgerlijke Rechtsvordering (Code of Civil 

Procedure), Geldigheidsdatum: 5 oktober 2015; Ingangsdatum: 27 augustus 2015, Artikel 382 on 

Herroeping van vonnissen (revocation of judgments). 
217

 (NL) Gerechtshof ’s-Gravenhage, Uitspraak, 15/02/2011, ECLI:NL:GHSGR:2011:BP6841, LJN: 

BP6841, reported by MARGUERY, Tony P, and VAN HARTEN, Herman J. ‘Rapport néerlandais’ in 

COUTRON (note 8), p. 352. 
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Therefore, as a civil court, it did not have the competence to decide again on the 

damages claim.
218

   

In another case, the appeal court refused the damages claim as the claimant had not 

exhausted all remedies, an appeal in cassation being still available for him.
219

  

(c) Assessment 

In general, it is theoretically possible to invoke the liability of the state for breach of 

EU law by the Netherlands’ courts.
220

 A report from the House of Representatives
221

 

and the opinion of Wattel
222

 also confirm this statement. However, in individual cases, 

the principle of procedural autonomy has hindered the effective application of this 

remedy as yet.
223

  

(20) Austria 

(a) National liability regime 

The Austrian legal system recognizes liability for misconduct by judicial organs.
224

 

However, the state cannot be held liable for acts committed by the highest courts: the 

Verfassungsgerichtshof (Austrian Constitutional Court, hereinafter referred to as 

VfGH), the Verwaltungsgerichtshof, and the Oberster Gerichtshof (Austrian Supreme 

Court, hereinafter referred to as OGH).
225

 Nevertheless, the VfGH has declared its 

competence to hear actions on EU law violations, relying on a special provision of the 

Bundes-Verfassungsgesetz (Federal Constitutional Law, hereinafter referred to as B-

VG). This provision provides a legal foundation for claims against the state in cases 

where neither civil nor administrative courts are competent to adjudicate on the 
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 MARGUERY and VAN HARTEN (note 217), pp. 352–353. 
219

 (NL) Rechtbank ’s-Gravenhage, Uitspraak, 05/03/2010, ECLI:NL:RBSGR:2010:BL6948, LJN: 

BL6948, reported by MARGUERY and VAN HARTEN (note 217), p. 352.  
220

 (NL) Burgerlijk Wetboek (note 216), Artikel 6:162. 
221

 (NL) House of Representatives, 12/08/2005, 2004–2005, 29279, no. 28, cited in ACA (note 22), 

National report of the Netherlands, Question 8. The Netherlands Parliament has asked the Government to 

consider amending article 8:88 of the General Administrative Law Act in order to create the possibility of 

reviewing the judgment of an administrative court, if it follows from judgments of the ECtHR or the ECJ 

that the national judgment is contrary to ECHR or EU law. The Cabinet held that there was no reason for 

such a provision, in view of the right to sue the state for errors made by the highest administrative courts.  
222

 (NL) Hoge Raad, Uitspraak, 07/05/2004, ECLI:NL:HR:2004:AO0082, LJN: AO0082, especially 

with regard to the opinion of Advocate General WATTEL, reported by MARGUERY and VAN HARTEN (note 

217), p. 351. 
223

 ACA (note 22), National report of the Netherlands, Questions 14 and 13, MARGUERY and VAN 

HARTEN (note 217), pp. 354–355. 
224

 This liability is stipulated in a very general way in Article 23 of the B-VG, and substantiated in a 

separate legislative act (Amtshaftungsgesetz). State liability under Austrian law is to be enforced before 

civil courts, with the Oberster Gerichthsof adjudicating at last instance. See also POTACS, Michael, and 

MAYER, Claudia. ‘Changes in Austrian State Liability Law under the Influence of European Law’. 

European Public Law 19, no. 1 (2013): 51–59, p. 53. 
225

 (AT) Amtshaftungsgesetz (note 107), § 2, Abs. 3. See also PELZL, Alexander. ‘Rapport autrichien’ in 

COUTRON (note 8), p. 112, and SCHERR 2012 (note 6), p. 578.  
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matter.
226

 Since its first judgment delivered in 2003 on the issue, the VfGH has decided 

on a number of Köbler actions, from which three judgments deserve particular attention. 

(b) Judgment of the Verfassungsgerichtshof of 2003  

In the first case, the VfGH applied the Köbler conditions only two weeks after the 

ECJ decision, in a judgment pronounced on 10 October 2003.
227

 However, the VfGH 

ruled out the violation of EU law by the national court in that specific case. 

The case concerned a state liability claim by an individual who had been allegedly 

harmed by a procedural cost decision issued by the VwGH. In that preliminary case, the 

VwGH had denied the claimant full restitution of procedural costs accumulated in the 

course of a preliminary rulings procedure before the ECJ.
228

  

As, under Austrian law, the liability of the highest courts is expressively excluded, 

there was no legal basis for liability actions before the civil court.
229

  Nevertheless, the 

VfGH declared its own competence to hear tort actions for damage caused by a judicial 

decision of one of these courts allegedly in breach of EU law.
230

 The VfGH then applied 

the conditions set forth by the ECJ in Köbler to test whether the VwGH had committed 

a manifest breach of EU law. However, at the end, it ruled out a violation of EU law by 

the VwGH in the specific case.  

(c) Judgment of the Verfassungsgerichtshof of 2004 

In the second judgment, delivered on 13 October 2004,
231

 the VfGH applied the 

conditions of state liability to a situation similar to that of Köbler. In this judgment, the 

VfGH confirmed the limits of state liability for damages allegedly resulting from a 

decision of a national court which failed to make a preliminary reference to the ECJ. 

The facts at the origin of the dispute can be summarized as follows. The 

administrative authority refused to grant hardship assistance to the claimant on the 

ground that her partner’s income was above the threshold set by Austrian law. The 

claimant challenged the refusal before the VwGH and argued that this limit was 
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 (AT) Bundes-Verfassungsgesetz (B-VG) (Federal Constitutional Law), BGBl. Nr. 1/1930 zuletzt 

geändert durch BGBl. I Nr. 102/2014, Art. 137. See also POTACS and MAYER (note 224), p. 54. 
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 (AT) VfGH, Erkenntnis, 10/10/2003, A36/00, VfSlg 17019/2003, English summary in European 

Current Law 2 (2004), p. 92, and in Jus-Extra 226 (2003), p. 7, reported by BEUTLER (note 4), p. 789, 

GRANGER (note 10), p. 168, PELZL (note 225), p. 102, and SCHERR 2008 (note 6). 
228

 SCHERR 2008 (note 6), pp. 209–210. 
229

 For more explanation, see PELZL (note 225), p. 112.  
230

 This statement on the competence of the VfGH has been subsequently confirmed at several 

occasions. See (AT) VfGH, Erkenntnis, 14/06/2004, A17/03, VfSlg 17214/2004, reported by PELZL (note 

225), p. 113. (This case concerned a liability claim on the ground of a judgment by the OGH); VfGH, 

Erkenntnis, 12/06/2008, A13/07, VfSlg 18448/2008, reported by PELZL (note 225), p. 113. (This case 

concerned a liability claim on the ground of a judgment by the OGH); as well as VfGH, Erkenntnis, 

13/10/2004, A5/04, VfSlg 17330/2004, summary in Jus-Extra 2005 nº 241 (VfGH) p. 8, reported by 

BEUTLER (note 5), p. 790, GRANGER (note 10), pp. 167–168, PELZL (note 225), p. 113, and PELZL, 

Alexander in Reflets nº 2/2005, p. 9. (This case concerned a liability claim on the ground of a judgment 

by the VwGH). 
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 (AT) VfGH, Erkenntnis, 13/10/2004 (note 230). 
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incompatible with EU law.
232

 The VwGH rejected the claim, relying on the ECJ case-

law on non-discrimination between men and women to establish that the Austrian law 

was in line with EU requirements. The VwGH considered that, although the ECJ had 

not decided a similar case, the case-law in general was sufficiently clear to enable it to 

decide on the question. The claimant brought a claim before the VfGH, asking damages 

from the state for a manifest breach of EU law by the VwGH. 

The VfGH first restated that it was not competent to review the decision of the 

VwGH, but could, nevertheless, examine the gravity of the violation. It recalled the 

stricter conditions for state liability resulting from acts committed by a national 

judiciary, and, applying them to the case at hand, rejected the claim. Indeed, the VfGH 

considered that a simple non-referral is not per se a sufficiently serious breach. Even 

though the question at issue had not been specifically decided upon by the ECJ, the 

outcome could be easily deduced from its case-law. Hence, the VwGH could reasonably 

conclude that the correct application of EU law left no doubt as to the solution to be 

adopted. Moreover, the VwGH had provided a very detailed statement of reasons on the 

issue.
233

  

This decision highlights an important question regarding the application of the 

Köbler doctrine, namely whether the violation of the referral duty or the violation of the 

obligation to apply the substantive EU norm triggers state liability. The VfGH appears 

to have investigated only the refusal to ask a preliminary question to the EU, without 

analysing whether the decision itself – and the national rule on which it had been 

rendered – was compatible with the EU law. Moreover, the VfGH’s decision was 

influenced by the fact that the VwGH had not ignored its duty to refer, but decided not 

to proceed with a reference. This decision was made after due consideration had been 

given to the matter, as evidenced by the VwGH’s detailed statement of reasons. 

As Granger points out, this limitation of the VfGH’s review to the existence of the 

reasoning may not be sufficient, because EU law requires that the national court hearing 

the liability claim should check that non-compliance with an obligation to make a 

referral was not taken in manifest disregard of EU case-law. The VfGH should thus 

have reviewed the assessment made by the VwGH, and not limited itself to the 

existence of reasoning on the matter.
234

 

The approach by the VfGH to focus on the violation of the referral obligation when 

evaluating the breach of the EU law, was reinforced in a decision from 2013.  

                                                 
232

 (EU) Council Directive 79/7/EEC of 19 December 1978 on the progressive implementation of the 

principle of equal treatment for men and women in matters of social security (OJ L 6, 10.1.1979, p. 24–

25), Art. 3 and 4. 
233

 As GRANGER points out, it seems that the VfGH’s decision was influenced by the fact that the 

VwGH's did not ignore its duty to refer, but decided not to proceed with a reference after due 

consideration had been given to the matter, as evidenced by the VwGH very detailed reasoning. See 

GRANGER (note 10), p. 167. 
234

 In fact, the VfGH refused to do, under cover of the national jurisdictional rule precluding such a 

review of the substance of the VwGH's assessment. See GRANGER (note 10), pp. 167–168; and also 

BETLEM and others (note 11), pp. 44–45.  
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(d) Decision of the Verfassungsgerichtshof of 2013 

In its third decision dated 19 June 2013,
235

 the VfGH confirmed that the 

infringement of the duty to make a reference for a preliminary ruling to the ECJ does 

not as such trigger Austria’s liability.  

The case at hand concerned an appeal filed by a Turkish citizen, whose fourth 

request for international protection had been rejected by the VfGH on last instance, 

without holding any hearing for arguments. It also concerned an appeal by an Armenian 

citizen, filed under similar circumstances. By the time the proceedings took place, the 

two claimants had been expelled from the country. Following their unsuccessful appeals 

before the VfGH, the claimants requested that the state be ordered to pay a pecuniary 

compensation. They argued that the absence of a public hearing, as well as the failure to 

request a preliminary ruling, entail liability of the state for the damages suffered. In 

particular, they pointed to the potential violation of Article 47 of the Charter of 

Fundamental Rights of the European Union (hereinafter referred to as Charter) due to 

the absence of proceedings related to an asylum application.
236

 

The VfGH found that it is not incumbent upon it, in proceedings based on state 

liability claims, to reconsider its own decisions or the decisions made by other supreme 

courts. Their only task is to determine whether a specific infringement of EU law had 

been committed. A claim concerning the state’s liability is well-founded only in the 

event of a manifest and sufficiently defined infringement of EU law. The breach of the 

obligation to refer a preliminary question to the ECJ does not as such trigger the liability 

of the state.
237

 Consequently, the complaints were rejected by the VfGH. 

In conclusion, similarly to the above judgments, the VfGH examined in this decision 

the gravity of the breach, taking only the violation of the referral duty into 

consideration. However, the question of the breach of fundamental rights, namely the 

violation of the right to a public hearing, had not been considered. Despite the failure by 

the VfGH to raise this issue, the question whether a Member State could be held liable 

for breach of fundamental rights, e.g. the right to a fair trial, by its supreme courts is a 

relevant and interesting one.  

Similarly, Köbler claims had been rejected on the ground of absence of manifest 

infringement of the EU law in other proceedings before the VfGH.
238
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(AT) VfGH, Beschluss, 19/06/2013, A2/2013 ua, VfSlg 19757, reported by FRODL, Suzanne, in 

Reflets nº 3/2013, p. 17. 
236

 (EU) Charter of Fundamental Rights of the European Union (OJ C 326, 26.10.2012, pp. 391–407) 

(hereinafter referred to as Charter). 
237

 The VfGH confirmed that principle in several subsequent decisions. See (AT) VfGH, Erkenntnis, 

14/06/2004 (note 230); VfGH, Erkenntnis, 12/06/2008 (note 230); VfGH, Erkenntnis, 29/09/2008, A2/07, 

VfSlg 18557/2008, reported by PELZL (note 225), p. 113; and in the conference on Liability of Judges in 

European and National Laws –14–15 December 2012 EUI. 
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 (AT) VfGH, Erkenntnis, 12/12/2003, A2/01 ua, VfSlg 17095, reported by BEUTLER (note 5), p. 789; 

VfGH, Erkenntnis, 22/09/2009, A14/08, VfSlg 18866; VfGH, Beschluss, 02/05/2011, A4/10, VfSlg 

19361; VfGH, Beschluss, 23/03/2015, E444/2015, G135/2015, A 2/2015; VfGH, Beschluss, 21/11/2013, 

A9/2013 ua; VfGH, Beschluss, 11/06/2015, A1/2015; VfGH, Beschluss, 11/05/2015, A3/2015; and 

VfGH, Beschluss, 19/11/2015, A8/2015.  
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(e) Assessment 

To summarize, state liability for breach of EU law by Austrian supreme courts is 

now accepted on theoretical grounds. As the legislator has not adopted any measures to 

implement the Köbler liability into national law, this development is due to the VfGH’s 

jurisprudence. However, the practical use of this principle is severely restricted, as the 

VfGH generally considers the sole violation of the referral duty when deciding on the 

claim, without taking into account the potential breach of the substantive EU right. 

Moreover, it holds that breach of the referral duty is not in itself sufficient to trigger 

liability. Therefore, according to Potacs and Mayer, the VfGH did not grant any 

damages against the OGH or VwGH for a ‘sufficiently serious’ breach of EU law up 

until they concluded their research in 2013.
239

 

(21) Poland 

(a) National liability regime 

In Poland, the general regime of state liability applies to judicial errors as well.
240

  

As such, the Polish legal system acknowledges state liability for damages caused by 

unlawful final judgments.
241

 However, according to the Polish Civil Code, “if damage 

has been inflicted by a final court ruling, its redress may be demanded after it has been 

acknowledged in appropriate proceedings that the ruling or decision contradicts the 

law”.
242

  

The declaration of unlawfulness as a sui generis procedure
243

 is one possible way to 

establish such a violation of law. As regards the final judgments delivered by the 

Naczelny Sąd Administracyjny (Supreme Administrative Court, Poland), such a 

declaration of unlawfulness is only possible on the ground of flagrant breach of EU 

law.
244

 In civil matters, contrary to the rules in administrative law, the breach of both 

Polish and EU law can serve as a legal basis for an action to declare a final judgment 

unlawful.
245

 Moreover, as for judgments delivered by the Sąd Najwyższy (Supreme 

Court, Poland), their unlawfulness is examined directly in the liability action, without 

the need to be established in prior, separate proceedings.
246
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 POTACS and MAYER (note 224), p. 57. 
240

 (PL) Trybunał Konstytucyjny, 04/12/2001, SK 18/00, OT ZU 2001/8/256, pts IV, 3 and 5, reported 

by MIKŁASZEWICZ, Przemysław. ‘Rapport polonais’ in COUTRON (note 8), p. 383. 
241

 (PL) Konstytucja Rzeczypospolitej Polskiej (Constitution of the Republic of Poland), z dnia 2 

kwietnia 1997 r., Art. 77, § 1; and Kodeks cywilny (note 103), Art. 417
1
, § 2. See MIKŁASZEWICZ (note 

240), p. 383. 
242

 However, if the law provides otherwise, such prior establishment of unlawfulness is not necessary. 

See (PL) Kodeks cywilny (note 103), Art. 417
1
, § 2; Kodeks postępowania cywilnego (note 103), Art. 

424
1b

; and MIKŁASZEWICZ (note 240), p. 379.  
243

 (PL) Prawo o postępowaniu przed sądami administracyjnymi (note 103), Art. 285a; and Kodeks 

postępowania cywilnego (note 103), Art. 424. on Czyny niedozwolone (tort). 
244

 (PL) Prawo o postępowaniu przed sądami administracyjnymi (note 103), Art. 285a. 
245

 (PL) Kodeks postępowania cywilnego (note 103), Art. 424. See also MIKŁASZEWICZ (note 240), pp. 

379–380. 
246

 (PL) Kodeks postępowania cywilnego (note 103), Art. 424
1a

, § 1.  
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Hence, the declaration of unlawfulness of a final judgment
247

 is a procedural element 

of an action for damages for breach of law by Polish courts. As a consequence, this 

remedy does not result directly in the allocation of damages, nor in the annulment or 

revocation of the contested judgment. Instead, it helps to establish the unlawful nature 

of the final judgment, which is a precondition for invoking state liability for breach of 

law by judicial organs. As regards the strong connection between the action for liability 

and this special remedy, the relevant case-law on this latter procedure is analysed in this 

section. In this regard, several judgments of the Naczelny Sąd Administracyjny and one 

judgment of the Sąd Najwyższy will be briefly presented. 

(b) Judgment of the Naczelny Sąd Administracyjny of 2014 

In a first judgment delivered on 11 June 2014, the Naczelny Sąd Administracyjny 

held that the refusal by the same court to make a preliminary reference in the previous 

proceedings had not breached any EU rule, as the interpretation of the EU norm was not 

ambiguous.
248

 

In the contested preliminary proceedings, the Naczelny Sąd Administracyjny dealt 

with a tax law issue. The court refused the proposal of the claimant to request a 

preliminary ruling from the ECJ regarding the interpretation of the EU rules at hand. 

Afterwards, the claimant sought to establish the unlawfulness of the final judgment on 

the ground that it breached EU law as a reference had not been sent to the ECJ. He 

argued that the Naczelny Sąd Administracyjny, as a court of last instance, had the 

obligation to refer to the ECJ the question regarding the interpretation of EU law. 

Adjudicating on this claim, the Naczelny Sąd Administracyjny found that there had 

not been any violation of EU law. It pointed out that the national courts of last instance 

enjoy certain discretion on whether to make a request or not. Especially, if the 

interpretation of the EU rule is not doubtful, the court does not have to make a referral, 

even if one of the parties proposes such a submission. Accepting a contrary position 

would mean to deny the possibility of the national courts to adjudicate on EU law 

matters. 

(c) Judgment of the Naczelny Sąd Administracyjny of 2014 

In the second judgment delivered on 26 June 2014, the Naczelny Sąd 

Administracyjny held that a final judgment can be declared unlawful only if its 

unlawfulness results from a gross violation of EU law.
249

 

In the case at hand, the claimant asked to declare unlawful an earlier judgment of the 

Naczelny Sąd Administracyjny,
250

 which refused the claimant’s right to VAT deduction. 

Their action was dismissed on several grounds. In the first place, the Naczelny Sąd 

Administracyjny emphasized that unlawfulness has a strict meaning under Polish 

administrative procedural law. It should thus be understood as a clear, obvious and 

gross contravention of law, which is known in advance and can be established at first 
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 (PL) Prawo o postępowaniu przed sądami administracyjnymi (note 103), Art. 285a; Kodeks 

postępowania cywilnego (note 103), Art. 424. 
248

 (PL) Naczelny Sąd Administracyjny, Wyrok, 11/06/2014, I GNP 2/14, reported by MAZUR, Monika, 

in Reflets n° 3/2014, p. 38. See also MIKŁASZEWICZ (note 240), p. 382. 
249 (PL) Naczelny Sąd Administracyjny, Wyrok, 26/06/2014, I FNP 5/14, reported in database JuriFast. 
250

 (PL) Naczelny Sąd Administracyjny, Wyrok, 15/11/2013, I FSK 1615/12. 
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sight. A gross violation means that the breach is obvious and indisputable, since it 

clearly departs from a given rule, and, therefore, can be described as extraordinary. The 

Naczelny Sąd Administracyjny alluded directly to the ECJ judgments in Köbler and in 

Traghetti del Mediterraneo, then it concluded that the supreme court which had 

delivered the contested final judgment had not committed a gross violation of EU law. 

In the second place, the Naczelny Sąd Administracyjny emphasized that an action to 

declare a final judgment unlawful cannot substitute, supplement or be filed before an 

appeal in cassation.
251

 In this regard, it is important that the claimant themself had not 

invoked the violation of the EU provision in the proceedings before the supreme court. 

Therefore, as such allegations had not previously been made in an appeal procedure, it 

was not possible to claim a violation of EU law in an action to declare unlawful this 

final and legally binding judgment.
 
 

(d) Further judgments of the Naczelny Sąd Administracyjny 

Several other judgments have also been rendered on the basis of the same provision 

in the Polish administrative procedural code.
252

 In those cases, a few points regarding 

the application of this special remedy have been explained in detail. 

In one case, the Naczelny Sąd Administracyjny dismissed the claim, as it found that 

the interpretation of the EU provision in the contested final decision had been correct.
253

 

It follows from another case that, theoretically, both non-application and incorrect 

application of the substantive EU norm may give rise to the declaration of 

unlawfulness.
254

 In a series of judgments, the Naczelny Sąd Administracyjny reiterated, 

however, that the interpretation and application of Polish procedural rules come under 

the scope of national procedural autonomy, and, consequently, dismissed the claims.
255

 

This case-law appears to suggest that the breach of the referral duty cannot serve as a 

ground for declaring a judgment unlawful, even if the refusal is arbitrary or provided 

without a statement of reasons.
256

  

(e) Judgment of the Sąd Najwyższy of 2009 

Even though specific statutory provisions govern this remedy in civil matters,
257

 the 

gravity of the breach is evaluated according to the same standard as in administrative 
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 In this regard, the Naczelny Sąd Administracyjny pointed out that the binding character of grounds 

for an appeal in cassation means that, by alleging a breach of a specific provision of substantive or 

procedural law, appellants determine the scope of the review of the Supreme Administrative Court and 

that it is the party who lodges an appeal in cassation who determines the scope of the review of judicial 

proceedings by specifying which rules of law have been breached.  
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 (PL) Prawo o postępowaniu przed sądami administracyjnymi (note 103), Art. 285a; Naczelny Sąd 

Administracyjny, Wyrok, 28/02/2013, I FNP 10/12. 
253

 (PL) Naczelny Sąd Administracyjny, Wyrok, 26/08/2011, I GNP 1/11, reported by MIKŁASZEWICZ 

(note 240), p. 381.  
254

 (PL) Naczelny Sąd Administracyjny, Wyrok, 19/12/2013, II GNP 2/13, LEX nr 1427455. 
255

 (PL) Naczelny Sąd Administracyjny, Postanowienie, 21/12/2010, I FNP 1/10, I FNP 5/10 and I FNP 

8/10, reported by MIKŁASZEWICZ (note 240), p. 382.  
256

 (PL) Naczelny Sąd Administracyjny, Wyrok, 11/06/2014 (note 248). See also MIKŁASZEWICZ (note 

240), p. 382. 
257

 (PL) Kodeks postępowania cywilnego (note 103), Art. 424. In terms of this provision, and contrary 

to the rules in administrative law, the breach of both Polish and EU law can serve as a legal basis to an 

action to declare a final judgment unlawful. On the other hand, an action to declare a final judgment 
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cases. Consequently, the civil procedural rules also reflect the Köbler conditions. 

Applying these rules in a judgment handed down on 8 December 2009, the Sąd 

Najwyższy declared the contested final judgment unlawful. The Sąd Najwyższy arrived 

at this conclusion as the inconsistency of the final judgment with the EU law became 

clear following the ECJ judgment
258

 on the same matter of law.
259

 Moreover, it seems 

that a flagrant violation of referral duty may in itself suffice to declare a final civil 

judgment unlawful.
260

   

(f) Assessment 

Overall, under Polish procedural rules, final judgments contrary to EU law can only 

be declared unlawful if a clear, obvious and gross contravention of law is established. 

That leads to a result where, even though numerous final judgments have been subject 

to this special procedure, in the end they have not been found unlawful. In fact, Polish 

law seems to apply a similar condition regarding the gravity of the breach to the one 

that the ECJ has established as a condition of liability for judicial breaches. There is 

also a time limit to lodge this remedy, which is two years after the moment the 

contested judgment acquired res judicata.
261

 

As such, there is a legal possibility to establish the liability of the state for breach of 

EU law by the Polish supreme courts.
262

 However, this possibility is restricted due to 

the strict conditions attached to a previous declaration of unlawfulness of the contested 

final decision.
263

  

(22) Portugal 

(a) National liability regime 

In Portugal, holding the state liable for legislative or judicial acts has been possible 

only after the entry into force of the new law on state liability in 2008.
264

 Before that 

date, there had not been any legal basis for liability claims for erroneous acts by the 

judicature.
265

 Now, the new law explicitly deals with questions of state liability for 

                                                                                                                                               
unlawful cannot be initiated against the judgments of the Sąd Najwyższy. These latter points can be 
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1
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judicial breaches.
266

 However, even after amendments to this act,
267

 uncertainty 

remained whether it really provides a legal basis to hold the state liable for breaches of 

EU law by Portuguese courts.
268

 In fact, this new act establishes expressis verbis 

liability of the state for violation of its obligations under EU law. However, the two 

relevant provisions in this regard concern only administrative organs and the 

legislation.
269

 Therefore, it was not obvious for a long time, either in the case-law or the 

legal writing, whether these modifications indeed provide a legal basis for triggering 

liability of the state for breach of EU law by the courts.
270

 Nowadays, liability for 

judicial acts seems to be accepted as a principle. 

Nevertheless, the practical importance of this remedy is severely restricted by the 

provision which requires the prior reversal of the contested judgment so that liability 

can be invoked.
271

 This provision is highly criticized by the doctrine,
272

 and has been 

found incompatible with the Köbler principle by the ECJ.
273

 Moreover, in a recent 

judgment the Tribunal Constitucional appears to approve the setting aside of this 

requisite as far as the violation of law concerns EU law.
274

 From the case-law of the 

Portuguese courts, three judgments will be presented.  

(b) Judgment of the Supremo Tribunal de Justiça of 2009 

In the first case, the Supremo Tribunal de Justiça, sitting as an appeal court, 

delivered a judgment on 3 December 2009, by which it dismissed a liability claim 

against Portugal for breach of the EU law by the Supremo Tribunal de Justiça.
275

 

In the contested preliminary proceedings, the claimant sought compensation from 

the insurance company before the civil court after having suffered personal injuries in a 

car accident as a passenger. The civil court did not grant the full amount of the 

compensation claimed, applying the Portuguese law which implemented the motor 

                                                                                                                                               
RODRÍGUEZ, José Narciso and DE JESUS PATRICIO, Helena Maria. ‘Rapport portugais’ in COUTRON (note 
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265), p. 399. 
272

 DA CUNHA RODRÍGUEZ and DE JESUS PATRICIO (note 265), p. 399.  
273
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vehicle liability insurance directive
276

 into the national legal system. In fact, the national 

rules did not allow compensation for personal injuries of a passenger who was, like the 

claimant, the policyholder of the vehicle. The claimant contested the compatibility of 

the national law with the directive and requested that a preliminary question be raised 

before the ECJ. The Supremo Tribunal de Justiça, however, did not agree on the 

interpretation that the claimant attributed to the EU law and concluded that the claimant, 

being a third party to the accident, had no right to the compensation claimed. It also 

found that the preliminary question was unnecessary in that respect. 

The claimant brought a liability action against the state, invoking the failure on the 

side of the Supremo Tribunal de Justiça to interpret national rules in conformity with 

the directive.  

The court of first instance rejected the claim sy stating that the breach by the court 

did not reach, under any circumstances, the threshold of obvious lack of reasonableness 

which is required under national law. Neither the incorrect interpretation of the directive 

was sufficiently manifest, nor the violation of the obligation to refer a preliminary 

question to the ECJ. Regarding this latter breach, the court emphasized that the 

obligation to raise a preliminary question before the ECJ is not absolute and leaves 

room for discretion for the national court. Following the claimant’s appeal against the 

judgment, the Tribunal da Relação de Guimarães (Court of Second Instance of 

Guimarães) overturned the lower court’s decision. This court declared the claim well 

founded on the basis of the ECJ case-law on state liability and, therefore, ordered the 

state to pay compensation.
277

 The Tribunal da Relação de Guimarães argued that the 

state can be held liable for the breach of EU law by its courts, even in the absence of a 

national law on judicial liability. The defendant appealed against this judgment before 

the Supremo Tribunal de Justiça. 

However, the Supremo Tribunal de Justiça held that the state was not liable for a 

breach of EU law in this particular case. It pointed out that there was no rule in 

Portuguese law under which the liability of the state for judicial breaches could be 

established, since the national law had not yet been in force at the time of the facts.  

Beside the question of whether state liability can be raised directly on the ground of 

the Köbler judgment, the above case is an interesting example of the situation where it 

is not obvious whether the breach is exclusively attributable to the court, or other state 

bodies also contributed to the breach. In these situations, the question arises whether the 

breach should be attributed to the legislation or to the court.
278

 

(c) Judgment of the Tribunal Constitucional of 2015 

In the second case, by its judgment delivered on 9 July 2015, the Tribunal 

Constitucional examined the constitutionality of the criteria requiring the prior reversal 

of the contested judgment as a condition for liability.
279
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The constitutionality of this provision was questioned in a dispute that was not 

related to EU law and concerned a court’s decision on a fee for legal representation. The 

claimant asked compensation from the state for the damages suffered when the court 

had fixed inadequate fees for the legal services that he had provided. Since, under 

Portuguese law, liability for judicial errors can only be established once the contested 

decision has been reversed, the question arose whether this rule does not overly restrict 

the right to compensation provided under the Constitution.
280

 The matter was referred to 

the Tribunal Constitucional. 

First, the Tribunal Constitucional stated that the Constitution only provides a 

general framework for liability claims and therefore, the legislator has the right to 

establish specific rules concerning the exercise of this right. However, these rules 

cannot arbitrarily and unreasonably restrict the right to compensation. The court then 

pointed to the conflict between judicial liability and the principles of legal certainty and 

res judicata. In this regard, it raised the question of which court has the final word on an 

already decided matter. At this point, the Tribunal Constitucional made reference to the 

ECJ’s case law and arguments in the judgments in Köbler and Traghetti del 

Meditarraneo. According to the Tribunal Constitucional, recognizing judicial liability 

for breaches of EU law is justified because the parties do not have direct access to the 

ECJ and they cannot enforce a preliminary reference being made before the ECJ. 

Therefore, Member State liability is important to provide effective judicial protection 

where violation of EU has occurred. However, the criterion of prior reversal of the 

contested judgment is not contrary to the constitutional right to compensation. The 

restriction that it implies does not restrict the essential content of this right and the 

restriction is not arbitrary, either. 

It hence appears that, by this judgment, the Tribunal Constitucional approved this 

restrictive condition being set aside for claims arising from violation of EU law by 

Portuguese courts. 

(d) The Ferreira da Silva e Brito e.a. case 

In the third case, a Portuguese court asked the ECJ whether national rules which 

require the reversal of the contested judicial decision as a precondition to a liability 

claim are compatible with the Köbler principle. The main facts and the background have 

already been presented above.
281

 

Examining this provision, the ECJ concluded that a rule of that kind may indeed 

make it excessively difficult to obtain reparation for the loss or damage caused by the 

infringement of EU law, given that the situations in which the decisions of the Supremo 

Tribunal de Justiça may be subject to review are extremely limited.
282

 

As such, the ECJ concluded that EU law precludes a provision of national law 

which, as with the Portuguese legislation, requires, as a condition for a declaration of 

state liability, the prior reversal of the decision that caused the loss or damage when 

such setting aside is, in practice, impossible.
283
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(e) Assessment 

The main legislative barrier to the effective application of the Köbler principle is the 

condition of the prior reversal of the contested judgment.
284

 Even though the doctrine 

has always considered this criterion to be contrary to the ECJ jurisprudence, the 

Supremo Tribunal de Justiça confirmed, in a judgment delivered on 24 February 2015, 

that the prior reversal of the contested judgment is a precondition to state liability.
285

 

However, the Tribunal Constitutional appears to have accepted that this condition does 

not apply in cases of EU law violations. Moreover, the ECJ has also found this 

precondition contrary to the Köbler principle. Both the ECJ judgment and the decision 

of the Tribunal Constitutional being delivered recently, it is not yet possible to evaluate 

their impact on the Portuguese jurisprudence or legal rules.    

(23) Romania 

(a) National liability regime and assessment 

In Romania, liability of the state for judicial acts is severely restricted as – similarly 

to Estonia and Germany – the establishment of criminal or disciplinary responsibility of 

the judge is a precondition for invoking such liability.
286

 Since there has not yet been 

any sign of accommodation of this principle to the Köbler doctrine, conditions under the 

Romanian regime are overly restrictive and contrary to EU requirements. 

(24) Slovenia 

(a) National liability regime 

In principle, state liability for judicial breaches finds its legal basis in the 

Constitution establishing a general right to compensation.
287

 However, liability for 

judicial breaches can only be established if the judge has intentionally disregarded the 

established case-law or has ignored an entirely clear legal provision.
288

 According to a 

judgment of 1995, liability is even restricted to cases of criminal or disciplinary 

offences.
289
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(b) Assessment 

As Trstenjak and Plaustajner point out, Slovenian legislation has not been amended 

in view of the ECJ case-law. Moreover, as they argue, it would appear that the above 

interpretation concerning state liability for judicial breaches is to some extent stricter 

than that established in Köbler. Consequently, Slovenian courts should still adapt their 

jurisprudence to the Köbler principles to conform to the ECJ requirements.
290

 

(25) Slovakia 

(a) National liability regime 

In Slovakia, the prior reversal of the contested judgment is a prerequisite for 

liability. Moreover, state liability claims presume the previous exhaustion of all 

remedies.
291

 This latter requirement is the subject of a recent reference for preliminary 

ruling to the ECJ. 

(b) Ruling of the Okresný súd Prešov of 2015 

In a request for preliminary ruling dated 12 March 2015,
292

 the Okresný súd Prešov 

(District Court, Prešov) raised the question whether Slovakian rules concerning judicial 

liability, especially those with regard to the duty of mitigation, are in conformity with 

EU requirements.
293

 In particular, the court asked whether liability might arise before 

the claimant had used all legal remedies available in the legal order of the Member 

State, such as requiring an account for unjust enrichment in proceedings for the 

enforcement of an award.
294
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The background to the dispute is as follows. The claimant signed a contract for a 

consumer loan with a financial institution in 2007. Under the arbitration clause, 

stipulated in the contract and formulated beforehand by the supplier, the claimant had to 

submit to arbitration proceedings before they could turn to a court of the state. When a 

dispute arose between the parties, the arbitrator decided in favour of the supplier, and 

the state enforcement court, the Okresný súd Prešov, authorized enforcement of the 

arbitrator’s decision.  

Afterwards, the claimant wanted the court to order the Slovak Republic to pay her 

compensation, on the ground of breach of EU law committed by the Okresný súd 

Prešov in the enforcement proceedings. According to the claimant, the place of the 

arbitration proceedings had been unfair for them. Moreove, the arbitrator had 

disregarded the duty of conform interpretation of national law with EU law and the 

principle of indirect effect of EU directives. The state enforcement court had also 

breached EU law when it had authorized enforcement without taking account of the 

objectives of the EU directives and the ECJ case-law on the matter.
295 

Therefore, the 

claimant sought compensation for damage incurred as a result of unlawful enforcement 

in connection with a loan granted. The ECJ judgment is awaited for September 2016. 

(26) Finland 

(a) National liability regime 

State liability for judicial errors is restricted under Finish law as well. In particular, 

liability of the state can only be invoked if either the contested decision has been 

reversed or the person committing the error has been found guilty of misconduct.
296

 

However, these rules have already been set aside in the case-law in order to adapt 

Finnish rules to the EU requirements.  

(b) Judgment of the Korkein oikeus of 2013 

In this regard, the Korkein oikeus (Supreme Court of Finland) has even awarded 

damages in favour of the claimant on the basis of the Köbler liability.
297

 This judgment, 

rendered on 5 July 2013, has been one of the four decisions that resulted in the award of 

damages on the basis of the Köbler liability so far.
298
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The facts at the basis of the dispute can be summarized as follows. The Finnish tax 

administration had ordered that vehicle tax and value added tax be collected on a used 

car imported into Finland by the claimant from Belgium in 2003. After the exhaustion 

of the ordinary appeals against the decision, the administrative court had reduced the 

amount of VAT and the Korkein hallinto-oikeus (Supreme Administrative Court) had 

dismissed the taxpayer’s request that the VAT on the car be removed and that a request 

for a preliminary ruling be made to the ECJ. Afterwards, the taxpayer applied to the 

civil court for compensation for the prejudice caused by the assessment decision. The 

first instance court accepted the claim and sentenced the state to pay the amount of VAT 

finally imposed as damages. The appeal court upheld this decision, and the case was 

brought before the Korkein oikeus. 

The Finnish State, as the defendant party, raised the issue of jurisdiction as a 

preliminary point before the Korkein oikeus. It argued that the action concerned an 

administrative dispute that should have been taken to the administrative court. It also 

relied on the principle of res judicata, stating that the decision by the Korkein hallinto-

oikeus had ended the case. The Korkein oikeus rejected these arguments. Referring to 

ECJ judgments,
299

 it stated that the Finnish assessment system was discriminatory and 

contrary to EU rules. Consequently, the Korkein oikeus concluded that the infringement 

of Article 110 TFEU was demonstrated to a sufficient extent to make Finland liable, so 

it ordered compensation for the prejudice suffered.  

Notwithstanding the merits of the final decision, one may observe that the judgment 

is not clear on the question of whether the violation of EU law was attributable to the 

legislature, to the tax administration or to the administrative court. In this regard, two 

remarks need to be made. The first one is that the defendant was the state itself, and not 

the specific state body, the Korkein hallinto-oikeus. That meant that the civil court had 

the possibility to address the breach of EU law by the state as an entity, without the 

necessity to narrow the scope of the examination for the judgment of the court. In the 

case at hand, the entire system as a whole was found contrary to the EU law. It is also 

true that some passages of the judgment suggest that Finland was especially held liable 

for the erroneous decision of the Korkein hallinto-oikeus. In particular, the Korkein 

oikeus emphasized that the state liability principle applies even to damages incurred as a 

result of the decision of the Member States’ supreme court.
300

 The second remark is that 

the ECJ had already made it clear by the time of the proceedings that the Finnish 

regulation was contrary to EU law. Moreover, the EU provision on neutral taxation was 

infringed from the beginning of the procedure: the legislature, the tax authority and the 

administrative court were all in breach in that regard. Therefore, the liability of Finland 

for the final judicial decision seems to have been established due to the specific legal 

and factual background of the case. 

Similarily important is that the supreme court had to rule out the provision that 

limited the liability of public entities in order to be able to follow up the claimant’s 

applications.
301
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(c) Assessment 

The Korkein oikeus has thus set aside domestic provisions contradicting the Köbler 

principle in order to align with the ECJ’s requirements. As a consequence, the liability 

regime for breaches of EU law appears to be harmonized with the ECJ case-law.  

(27) Sweden  

(a) National liability regime 

Under Swedish law, the acts of the two supreme courts (Högsta domstolen, the 

Supreme Court of Sweden and Regeringsrätten, the Supreme Administrative Court of 

Sweden) are exempted from the general scheme of state liability.
302

 Claims for 

compensation raised against an act of these organs are only admissible if the contested 

judgment has been previously reversed (according to the terms used in the Swedish law, 

‘withdrawn’ or ‘annulled’).
303

  

However, there exists another, informal way to request damages for erroneous 

judgments. This special procedure before the Justitiekanslern (Office of the Chancellor 

of Justice)
304

 has even given rise to pecuniary compensation for violation of EU law in a 

final judgment. 

(b) Decision of the Justitiekanslern of 2009 

In its decision of 6 June 2009, 
 
the Justitiekanslern

305
 awarded compensation for 

damages suffered by the claimant due to judicial decisions contrary to EU law.
306

 

The background of the case can be summarized as follows. A company (Flexlink), 

liable for VAT, invoked the EU directive to exercise its right to deduct a certain amount 

of the tax payable.
307

 However, as the tax authority found the alleged provision of the 

directive not applicable, the company could not exercise its right to deduction. The 

administrative courts confirmed the decision of the tax authority, and the claim of the 

taxpayer was dismissed at second instance by the Kammarrätten i Göteborg 

(Administrative Court of Appeal, Göteborg) on 1 March 2001.  

                                                 
302

 (SE) Skadeståndslag (note 99), 3 kap, 7 §. This restriction applies with regard to the final judgments 

of the supreme courts, the Högsta domstolen and Regeringsrätten. See also SCHERR 2008 (note 6), pp. 

188–190; and SCHERR 2012 (note 6), p. 578. 
303

 Moreover, immunity from liability does not exist with regard to decisions declaring an appeal against 

a judgment inadmissible (Prövningstillstånd). 
304

 (SE) Lag (1975:1339) om justitiekanslerns tillsyn (Act on the Chancellor of Justice’s supervision), 

1975-12-15, SFS 1975:1339, t.o.m. SFS 2010:1412; and Förordning (1995:1301) om handläggning av 

skadeståndsanspråk mot staten (Regulation on the processing of claims against the state), 1995-12-07, 

SFS 1995:1301 t.o.m. SFS 2014:1319. 
305

 (SE) Justitiekanslern, Beslut, 06/04/2009 (note 80). 
306

 This decision is one of the four successful Köbler claims that have so far been identified in the 

available databases. See (FI) Korkein oikeus, tuomio, 05/07/2013 (note 80); and (IT) Tribunale di 

Genova, Sentenza, 31/03/2009 (note 80); and (BG) Okrazhen sad Yambol, Reshenie, 26/11/2015 (note 

80). 
307

 (EU) Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonisation of the laws of the 

Member States relating to turnover taxes – Common system of value-added tax: uniform basis of 

assessment (OJ L 145, 13.6.1977, p. 1–40). 



 

 

Application of the Köbler principle 

62 

 

Several months later, the ECJ handed down a judgment on the interpretation of the 

relevant provision of the directive, which was favourable to the claimant.
308

 Relying on 

this judgment, the company brought the case before the Regeringsrätten. However, as 

the Regeringsrätten refused to declare the appeal admissible, the decision of the 

Kammarrätten i Göteborg became final on 30 September 2003.     

Afterwards, the company sought to revoke the tax decision, relying on the Swedish 

fiscal law.
309

 However, the revocation of administrative decisions, already confirmed by 

the court, was subject to the condition that the Regeringsrätten has, in the meantime, 

modified its case-law on the matter. Considering that this condition was not satisfied, 

the tax authority rejected the claim. While acknowledging that the ECJ had indeed 

modified its interpretation of the law, the tax authority pointed out that it did not have a 

direct consequence on the national jurisprudence, which is determined by the national 

supreme courts. The decision was confirmed by the administrative courts both at first
310

 

and second instance.
311

 The appeal court, the Kammarrätten i Göteborg emphasized that 

a final judgment cannot be revised on the ground of a subsequent ECJ judgment giving 

a different interpretation to the EU norm. The company lodged an appeal before the 

Regeringsrätten, which refused to declare the appeal admissible, and so the decision of 

the Kammarrätten i Göteborg became final on 28 May 2007. 

Afterwards, the claimant brought a liability claim before the Justitiekanslern, 

requesting compensation for the damages suffered.  

The Justitiekanslern found that the erroneous interpretation of the EU law by the 

Kammarrätten i Göteborg in 2001 could not be considered sufficiently serious. It 

pointed out that the appeal court had analysed in detail the available ECJ case-law and 

the erroneous interpretation attributed to the directive was excusable.  

However, the Justitiekanslern found the violation of law by the Regeringsrätten in 

2003, consisting of declaring the appeal against the above appeal court judgment 

inadmissible, was a sufficiently serious breach to give rise to compensation. The 

Justitiekanslern stressed that, at that time, the Regeringsrätten already had information 

on the ECJ judgment in Cibo. Therefore, in the light of this new ECJ jurisprudence, the 

appeal should have been declared admissible. By declaring the appeal inadmissible, the 

Regeringsrätten committed a sufficiently serious breach of the EU law, and the claimant 

was therefore entitled to compensation. 

Due to its complexity, the case illustrates the variety of judicial remedies against 

erroneous final judgments under Swedish administrative law. It is, however, difficult to 

draw conclusions regarding the availability of these remedies in the event of a breach of 

EU law. On the one hand, concerning the revision of administrative decisions confirmed 

by administrative courts, it seems that a subsequent ECJ judgment, giving a new 

interpretation to the relevant EU provision, is not a sufficient ground to reopen the case. 

However, as a new interpretation by the Regeringsrätten could result in reopening the 

case, the compatibility of this rule with the principle of equivalence is not obvious.  
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On the other hand, concerning state liability, the decision of the Justitiekaslern 

demonstrates the availability of damages for breaches of EU rights. It also shows the 

obligation of courts to consider and follow the available ECJ case-law when deciding on 

a case. Moreover, it suggests that incompatibility with ECJ judgment is a sufficient 

basis for granting an appeal before the Regeringsrätten.
312

 

(c) Assessment 

In all, even though the traditional avenue to receiving damages under Swedish law is 

overly restrictive as regards the Köbler requirements, there is no limitation on the 

possibility to receive damages before the Justitiekaslern.
313

 This procedure appears to 

provide sufficient protection of individual rights against the violation of EU law by 

Swedish supreme courts. 

(28) United Kingdom 

(a) National liability regime 

Traditionally, courts had enjoyed absolute immunity from liability in the UK. In this 

regard, the law provides that “no proceedings shall lie against the Crown in respect of 

anything done or omitted to be done while discharging or purporting to discharge any 

responsibilities of a judicial nature vested in him, or any responsibilities which he has in 

connexion with the execution of judicial process”.
 314

 

(b) Judgment of the Court of Appeal (England) from 2010 

By its judgment of 12 May 2010, the Court of Appeal ruled on the first case before 

UK courts dealing with national courts’ liability for a breach of EU law.
315

 In this case, 

the breach was not sufficiently serious to engage state liability on the basis of the 

principles set out in the Köbler judgment. 

The claimant was a member of a charitable environmental organization working to 

promote a sustainable future for the English countryside. In 1999, the organization had 

gone to court against a London local authority’s decision to grant outline planning 

permission. They claimed that the planning permission had been granted without 

evaluating the necessity to perform an environmental impact assessment, as required by 

EU law.
316

 The request was dismissed first by the High Court, then by the Court of 

Appeal, and finally by the High Court again, on the ground that it had not been lodged 

within the applicable time limit for challenging the decision. Moreover, according to the 

courts, the claimant could not rely upon the direct effect of the EU directive since it had 
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been correctly implemented into national law. In fact, UK law did not require an 

assessment to be carried out.
317

  

However, in the light of the ECJ’s posterior case-law
318

 and the subsequent decision 

by the House of Lords, it became clear that an environmental impact assessment should 

have been conducted.  

The environmental organization therefore brought a new claim for compensation 

before the High Court, invoking errors made in 1999. While admitting that errors had 

indeed been committed, the High Court nevertheless found that the breach of EU law 

was not sufficiently serious to engage the state’s liability. In that regard, the High Court 

argued that the contested provision might be subject to different interpretations and the 

court’s choice made in 1999 was consistent with EU law as it stood at the time. 

Having been asked to rule on the appeal, the Court of Appeal found that the 

judgments handed down in 1999 breached EU law. The violation consisted in the 

English courts’ failure to request a preliminary ruling from the ECJ in order to 

determine whether the claimant could rely on the direct effect of the EU provision, 

regardless of the fact that the deadline for bringing challenges had passed. The Court of 

Appeal referred to the criteria established in the Köbler judgment to determine the 

nature of the breach. It found that the violation of EU law had been committed, as both 

the directive and the Treaty provision on the obligation to ask for a preliminary ruling 

had been breached. As for the gravity of the violation, the Court of Appeal held that the 

judgments handed down in 1999 had been consistent with other judgments made by 

other Member States’ courts in similar cases. Furthermore, the Commission had been 

notified on the national transposal law before it came into force in 1988 and it was not 

the subject of a complaint until 2000, i.e. after the ECJ judgments were handed down.   

Bearing in mind all of these factors, the Court of Appeal ruled that the failure to 

make a preliminary reference was an excusable error, the fact being that the national 

courts examined the issue and reached a different conclusion than the ECJ. The court 

dismissed the claimant’s request to have the case referred to the ECJ as it considered 

that there was no real doubt about the legal issues in question.
319

  

(c) Assessment 

In conclusion, the above judgment shows that the Court of Appeal has accepted 

Köbler liability. To be able to arrive at this conclusion, it had to set aside national rules 

under which judicial activity is exempt from liability.
320

 The UK courts arrived at this 

solution through the creation of a new, specific head of tort, the ‘Euro-tort’ to which 

specific rules apply.
321

 However, the application of the ECJ criterion regarding the 

gravity of the breach limits the practical application of the liability.
322
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 In that regard, the requirement to perform an impact assessment could not be based solely on the 

obligations provided for in Article 10 TEC (now Article 4(3) TEU) and Article 249 TEC (now Article 

288 TFEU). 
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 (ECJ) Judgment of 4 May 2006 in Barker, C-290/03, ECR, EU:C:2006:286. 
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 On 19 October 2010, the Supreme Court refused the appellant’s application for leave to appeal. 
320

 (UK) Crown Proceedings Act 1947 (note 87), section 2(5). 
321

 CLÉMENT-WILTZ, Laure. ‘Rapport britannique’ in COUTRON (note 8), pp. 454–455. 
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 CLÉMENT-WILTZ (note 321), pp. 454–455. 
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3. Conclusion 

Two main conclusions can be drawn from the national case-law on Köbler claims. 

On the one hand, several Member States have actually implemented the Köbler liability 

in their legal framework, despite the limitations in the domestic statutory provisions. 

Even though legal provisions have not been changed in most of these states, some 

courts have adjudicated liability claims directly on the basis of the Köbler judgment. On 

the other hand, even in these Member States, compensation has been allocated only in 

the rarest of circumstances. Both these statements need to be elaborated. 

a) Adaptation of national regimes to the Köbler requirements 

First, the above analysis shows that thirteen Member States have accepted, at least 

theoretically, to hold the state liable for breaches of EU law by national supreme courts 

(Belgium, Bulgaria, Germany, France, Italy, Lithuania, Netherlands, Austria,
 
Poland, 

Portugal, Finland, Sweden, and UK).
323

 Moreover, recent requests for preliminary 

ruling submitted by Luxembourgish and Slovak courts suggest that these courts are 

inclined to accept state liability. 

It is noteworthy that almost each national court judging the above cases had to set 

aside domestic rules on liability for judicial activity to be able to establish liability of 

the state on the basis of the Köbler doctrine. Therefore, in most of these Member States, 

the Köbler principle has been transposed into the national legal order through 

jurisprudence. It has been the case in Belgium (condition of prior reversal of the 

contested judgment), Bulgaria (exclusion of liability), Germany (liability for judicial 

errors only for criminal offences), France (no liability for final judgments), Lithuania 

(condition of prior declaration of unlawfulness of the final judgment), Netherlands 

(exclusion of liability for judicial activity), Austria (exclusion of liability of supreme 

courts’), Portugal (condition of prior reversal of the contested judgement), Finland 

(condition of prior reversal of the contested judgment or conviction or condemnation for 

damages of the judge), and UK (absolute immunity of courts) as well. 

Therefore, in most Member States, the implementation of the Köbler doctrine has 

resulted in the duplication of liability regimes. It means that the conditions of state 

liability for judicial acts are less strict with regard to damages caused by violation of EU 
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 (BE) Cour de cassation, arrêt, 14/01/2000 (note 116); and Cour constitutionnelle, arrêt, 30/06/2014 

(note 115); (BG) Sofiyski gradski sad, Reshenie, 03/01/2014 (note 120); Varhoven kasatsionen sad, 

Opredelenie, 08/05/2015 (note 126); and Okrazhen sad Yambol, Reshenie, 26/11/2015 (note 80); (DE) 

BVerwG, Urteil, 09/06/2009 (note 146); and BGH, Beschluss, 28/10/2004 (note 140); (FR) Conseil 

d'État, décision, 18/06/2008 (note 174); Cour de cassation, Première chambre civile, Arrêt, 26/10/2011, 

10-24.250 (note 161); and Cour de cassation, Première chambre civile, Arrêt, 26/10/2011, 10-24.251 – 

10-24.262 (note 161); (IT) Tribunale di Genova, Sentenza, 31/03/2009 (note 80); (LT) Lietuvos 
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Gerechtshof ’s-Gravenhage, Uitspraak, 15/02/2011 (note 217); and Rechtbank ’s-Gravenhage, Uitspraak, 

05/03/2010 (note 216); (AT) VfGH, Erkenntnis, 10/10/2003 (note 227); VfGH, Erkenntnis, 13/10/2004 

(note 230); and VfGH, Beschluss, 19/06/2013 (note 235); (PL) Naczelny Sąd Administracyjny, Wyrok, 

26/06/2014 (note 249); and Sąd Najwyższy, Wyrok, 08/12/2009 (note 259); (PT) Tribunal da Relacao de 

Guimaraes, Acórdão, 23/04/2009 (note 277); and Tribunal Constitucional, Acórdão, 09/07/2015 (note 

274); (FI) Korkein oikeus, tuomio, 05/07/2013 (note 80); (SE) Justitiekanslern, Beslut, 06/04/2009 (note 

80); (UK) Court of Appeal (England), Civil Division, judgment, 12/05/2010 (note 315). However, the 

position of Spanish courts is not unanimous in this regard.  
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law rather than violation of national law in nine Member States (Bulgaria, Germany, 

France, Lithuania, Netherlands, Austria, Portugal, Finland, and UK).  

The exception is Belgium, where the jurisprudential changes have general 

application. Due to the recent judgment of the Cour Constitutionnelle, the overly strict 

condition with regard to the prior reversal of the contested decision no longer applies to 

manifest violation of the applicable law by a court of last instance under certain 

circumstances.
324

   

The duplication of liability regimes is due to legislative amendments in two Member 

States (Italy, Poland). In Italy, recent amendments allow the possibility to make the 

state liable for judicial breaches on wider grounds than previously foreseen, and provide 

an explicit ground for liability in the event of manifest infringement of EU law.
325

 In 

Poland, holding the supreme courts liable is possible on wider grounds with regard to 

EU law infringements than national breaches.  

In Portugal, it is only since the entry into force of the new law on state liability in 

2008 that liability can incur, in general, by reason of a breach committed by the 

courts.
326

 Moreover, the Tribunal Constitucional appears to have accepted that the 

condition of prior reversal of the contested judgment does not apply to infringements of 

EU law.
327

  

In Sweden, because an informal way to receive damages before the Justitiekaslern 

had already existed,
328

 it was possible to apply the Köbler doctrine under this procedure 

without any legislative
329

 amendment or judicial intervention.   

Another issue is the condition in national laws regarding the gravity of the breach, 

which appears to jeopardize the allocation of damages in several Member States in 

practice. However, the incompatibility of this condition with the requirements is not 

obvious for two reasons. First, as far as these requirements apply without distinction to 

national and EU law violations, the principle of equivalence is well observed. Second, 

the ECJ itself set very strict conditions for liability in Köbler. As such, it is not obvious 

whether the strict, albeit subjective conditions for liability under the Spanish,
330

 

Polish,
331

 Slovenian
332

 and UK
333

 regimes, for example, even if they may be contrary to 

                                                 
324

 (BE) Cour constitutionnelle, arrêt, 30/06/2014 (note 115). 
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 (IT) Risarcimento dei danni cagionati nell'esercizio delle funzioni giudiziarie e responsabilità civile 

dei magistrati, Legge, n° 117 (note 71), Testo in vigore dal: 19/3/2015, Art. 2. 
326

 (PT) Lei n.º 67/2007, de 31 de Dezembro (note 77), Artigos 13.º N. º2.  
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 (PT) Tribunal Constitucional, Acórdão, 09/07/2015 (note 274); and Supremo Tribunal de Justiça, 

Acórdão, 24/02/2015 (note 96). 
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 (SE) Lag (1975:1339) om justitiekanslerns tillsyn (note 304); and Förordning (1995:1301) om 

handläggning av skadeståndsanspråk mot staten (note 304). 
329

 (SE) Skadeståndslag (note 99), 3 kap, 7 §. See also SCHERR 2012 (note 6), p. 578. 
330

 See also regarding Spain, SARMIENTO (note 162), p. 179. 
331

 (PL) Naczelny Sąd Administracyjny, Wyrok, 26/06/2014 (note 249); and Prawo o postępowaniu 

przed sądami administracyjnymi (note 103), Art. 285a. 
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 (SI) Ustava Republike Slovenije (note 287), 26. člen. In practice, state liability for judicial breaches 

is interpreted as requiring a decision of a judge based either on an intentional interpretation of a certain 

legal provision contrary to the established case-law or on ignoring an entirely clear legal provision. 

According to TRSTENJAK, this interpretation appears to be to some extent stricter than the one established 

by the ECJ in Köbler. Moreover, in administrative matters, the illegality of the administrative decision 

must be established previously by the administrative organ or court. See (SI) Vrhovnega sodišča 

Republike Slovenije, Sodba, 12/01/2005 (note 108); and Vrhovnega sodišča Republike Slovenije, Sodba, 
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the effectiveness principle, are in fact incompatible with the Köbler conditions. The 

position of the legal doctrine is not unanimous in this respect either.
334 

 

Moreover, it is noteworthy that even if there has not yet been an available judgment 

on a Köbler claim from Denmark and Latvia, the application of the doctrine should not, 

in principle, have major difficulties in this two Member States. In Denmark, similarly to 

Spain,
335

 liability of the state for judicial acts had already been recognized under the 

general regime of liability even before Köbler.
336

  The conditions set by Danish law do 

not seem to be more restrictive than those established by the ECJ. Similarly, national 

provisions do not appear to exclude the theoretical possibility to hold the supreme 

courts liable for breach of EU law in Latvia.
337

 

There are, however, Member States that still refuse to adapt their liability regime to 

the requirements of the Köbler and Traghetti del Meditarraneo case-law. The available 

case-law shows such reticence especially from the Hungarian supreme court (Kúria), 

which has repeatedly held that it cannot reassess in a liability claim a final legal 

judgment that has already gained res judicata.
338

  

As for other Member States not mentioned above, there is no possibility to evaluate 

their position in this regard in the absence of available case-law. 

b) The role of the Köbler liability 

As experience shows, even in Member States where the Köbler liability is accepted 

theoretically, it is not a frequently used method to make good of damages caused to 

individuals by a final judgment of a national supreme court. Moreover, even on the rare 

occasions when it has been relied on, compensation has almost never been awarded.  

This problem is related to the conditions for liability as set by the ECJ and to the 

question whether they are – especially with regard to the seriousness of the breach – are 

adequate and are not overly strict. Doubts have emerged whether it is possible at all to 

fulfil the required conditions. Without a detailed analysis on this issue (which will be 

addressed later on),
339

 here I briefly raise one aspect of the matter, namely whether it 

makes a difference if the ECJ rendered the decision demonstrating the inconsistency of 

the national decision with the EU law before or after the national court had pronounced.   

                                                                                                                                               
13/11/2003 (note 108). See also TRSTENJAK and PLAUSTAJNER (note 108), pp. 472–473; and ACA (note 
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 (ES) Constitución Española (note 160), Artículo 121; Código Civil (note 160), Art. 1902; and Ley 

Orgánica 6/1985 del Poder Judicial (note 101), Art. 292–296.  
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 (DN) Betænkning 214/59 om statens og kommunernes erstatningsansvar (note 109), p. 16.  
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 (LV) Latvijas Republikas Satversme (note 110), 92.pants; Latvijas Republikas Augstākās tiesas, 

Senāta Civillietu departamenta, spriedums, 24/11/2010 (note 110); and Administratīvā procesa likums 

(note 110), 92.pants. See also ACA (note 22), National report of Latvia, Question 14. 
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 (HU) Kúria, ítélet, 11/12/2013 (note 211); and Kúria, ítélet, 28/02/2014 (note 213). See also VARGA 

2014 (note 213); VARGA 2015 (note 213).  
339
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The two hypotheses that can be examined are as follows. According to the first 

scenario, the ECJ gives its decision after the contested national judgment is delivered. In 

this case, the misinterpretation or misapplication of the substantive EU norm by the 

national court will probably not reach the required gravity of the breach. This 

conclusion is the logical consequence of the conditions set out by the ECJ, and appears 

to be followed by national courts. It is because the interpretation of the substantive EU 

norm was not clear at the time when the national decision was made. In the absence of 

available ECJ case-law on the interpretation of the ambiguous norm, the question 

emerges whether the national court should have requested a preliminary ruling from the 

ECJ. It is thus possible to examine whether the national court has infringed its referral 

duty in such an event. However, it will be difficult to qualify such an omission as a 

manifest breach, because of the discretion that the national court enjoys in this regard.
340

  

According to the second scenario, the ECJ judgment on the interpretation of the 

substantive EU norm relevant to the case is already available at the time of the national 

proceedings. In spite of the precedent decision, the national court renders a judgment 

which contradicts the interpretation given by the ECJ. Such a deviation from the ECJ’s 

case-law may probably reach the required level of gravity of the breach. However, such 

deliberate deviation happens rather infrequently. Moreover, two circumstances make it 

difficult to establish a serious breach. First, national supreme courts are not 

systematically obliged to apply EU law ex officio. Second, they are not obliged to take 

into consideration new motifs that have not yet been raised before lower courts. In fact, 

according to the ECJ, if national procedural laws do not allow these possibilities, or do 

not prescribe such obligations with regard to national norms, the application of 

substantive EU provisions does not represent an exception, either.
341

   

At this point, it seems appropriate to briefly present the main principles regarding 

the procedural rule of reason and the ex officio application of EU law and.
342

 In national 
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legal orders, ex officio application of law by courts often applies to rules of public 

policy. However, there is no provision stating that the entire EU law is of public policy, 

and it should, consequently, be applied by domestic courts of their own motion.
343

 

As Prechal points out, the application of law of the courts’ own motion is a matter of 

procedural law, and, therefore, arguments drawing on primacy cannot result in the 

obligation to apply EU substantive provisions ex officio in any circumstances.
344

 In fact, 

primacy means that in case of conflict between two substantive provisions of national 

and EU law, the latter must prevail. However, the matter is different when the provision 

limiting the application of EU law is of a procedural nature and is part of the national 

legal environment.
345

  

Certainly, domestic procedural limitations for national courts to apply law of their 

own motion do have an adverse impact on the effectiveness of EU law. Nevertheless, 

the ECJ does not require national courts to apply EU law ex officio if the national court 

is not authorized to do so under the domestic rules,
346

 insofar this limitation is justified 

by principles of the domestic judicial system, such as the rights of defence, and the 

insurance of a proper conduct of the proceedings. This is the so-called procedural rule 

of reason.
347

 The stance is only different if the applicant did not had a genuine 

                                                                                                                                               
eljárási autonómia’ in FUGLINSZKY and KLÁRA (supra): 299–316; SOMSSICH, Réka. ‘Az Európai Bíróság 

ítélete a fogyasztókkal kötött szerződésekben alkalmazott tisztességtelen feltételekről. A 

tisztességtelenségi vizsgálat terjedelme’. Jogesetek Magyarázata 5, no. 4 (2014): 83–91; OSZTOVITS, 

András. ‘A bíróságok feladatai a fogyasztói szerződésekkel kapcsolatos jogvitákban’. Gazdaság és Jog 

20, no. 3 (2012): 11–17; and VARJU (note 37), pp. 207–209.  
343

 However, certain specific EU provisions are of such importance that they should be applied ex 

officio by national courts irrespective of the applicable national procedural limitations. In this regard, the 

ECJ has especially declared the EU rules on completion law as a matter of public policy. See (ECJ) 

judgment of 1 June 1999 in Eco Swiss, C-126/97, ECR, EU:C:1999:269, paragraphs 36–37 and 40–41 

and the annotation of the case by KOMNINOS, Assimakis P. ‘Case C-126/97, Eco Swiss China Time Ltd. 

v. Benetton International NV, Judgment of 1 June 1999, Full Court’. Common Market Law Review 37, 

no. 2 (2000): 459–478; as well as (ECJ) judgment in Asturcom Telecomunicaciones (note 295), paragraph 

52 and the annotation of the case by EBERS, Martin. ‘From Océano to Asturcom: Mandatory Costumer 

Law, Ex Officio Application of European Union Law and Res Judicata’. European Review of Private Law 

18, no. 4 (2010): 823–846 and SCHEBESTA, Hanna. ‘Does the National Court Know European Law? A 

Note on Ex Officio Application after Asturcom’. European Review of Private Law 18, no. 4 (2010): 847–

880. 
344

 This is contrary to what might have been deducted from the Verholen and the Simmenthal 

judgments. See (ECJ) judgment of 11 July 1991 in Verholen and Others, C-87/90 to C-89/90, ECR, 

EU:C:1991:314; and 15 December 1976 in Simmenthal, 106/77, ECR, EU:C:1978:49, paragraphs 21 and 

24. In terms of the Simmenthal judgment “[A] national court which is called upon, within the limits of its 

jurisdiction, to apply provisions of EU law is under a duty to give full effect to those provisions, if 

necessary refusing of its own motion to apply any conflicting provision of national legislation, even if 

adopted subsequently, and it is not necessary for the court to request or await the prior setting aside of 

such provisions by legislative or other constitutional means.” 
345

 See especially PRECHAL 1998 (note 342), pp. 685, 690–691; and VAN DAM and VAN EIJSDEN (note 

342), pp. 26–27.  
346

 However, when such possibility is given by the domestic rules to the court, it is an obligation with 

regard to the application of EU law. See (ECJ) judgment in van Schijndel and van Veen (note 341), 

paragraph 14. 
347

 In this regard, the ECJ requires “an analysis by reference to the role of the provision at issue in the 

national procedure, the progress of the procedure and the special features of the procedure taken as a 

whole”. PRECHAL 1998 (note 342), pp. 685, 690–691. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61997CJ0126
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61990CJ0087
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61977CJ0106


 

 

Application of the Köbler principle 

70 

 

opportunity to raise pleas based on EU law,
348

 if the ex officio application is the only 

method to safeguard the effectiveness of EU law,
349

 or if the EU rule in question is of 

such importance that its application is a matter of public policy.
350 

 

Therefore, as Nassimpian puts it, “[e]ven though there is undeniable value in 

confirming and building upon the available avenues leading to effective judicial 

protection of individuals’ rights, it is equally hard to refute arguments contending that 

this may be doomed to remain largely theoretical in effect”.
351

 She is not the only one to 

claim that the Köbler liability is not an effective remedy for infringed individual 

rights.
352

 However, one should not forget that it serves as an incentive for Member State 

courts to fulfil their obligations in applying EU law and, therefore, it can prevent the 

occurrence of damage. Hence, as a preventive or deterrent tool, it can contribute to the 

effective application of EU law.
353

 

In this regard, two issues need to be addressed. First, academics have already 

pointed out that the state liability concept is not coherent enough, and it should be 

determined whether its primary function is to remedy infringed rights or to deter non-

compliant supreme courts.
354

 Doing so would be even more important, as the two 
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LOCK emphasizes that state liability is given a dual purpose, providing a way to obtain individual 

compensation and, at the same time, helping to ensure the full effectiveness of EU law. However, he 

arrives at a different conclusion and states that liability in general is not a successful means of enforcing 

EU law. He suggests that one should reconsider conceptualizing state liability as a mechanism for the 

enforcement of EU law, and it should instead be regarded as a remedy first and foremost for individuals. 

See LOCK (note 13), pp. 1676, 1700 and 1701. 
354

 RODRÍGUEZ argues that the state liability doctrine for breach of EU law appears to be objective, but 

subjective elements are included in the intended objective concept. For LECZYKIEWICZ, even if the 

compensatory function might seem dominant, in reality the conditions are elaborated and used in a way 
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concepts relate to different theories of the general liability doctrine.
355

 The choice 

between them affects the appropriate liability standard, the amount of compensation, 

and the consequences of the contribution of a third party or the claimant in the damage 

being incurred.
356

 If one assumes, like Leczykiewicz, that a defendant-focused regime, 

based on the idea of enforcement, is a more suitable approach in the area of EU law, the 

conditions of Köbler liability should reflect this objective. Taking into account the 

specific obligations of national courts with regard to the application of the EU law and 

the acte clair doctrine, it means that the liability standard should be lowered.
357

 I will 

come back to this question in the concluding part of the paper.
358

  

Second, one may wonder whether the Commission should not intervene in order to 

ensure the ‘enforcement’ of Köbler liability. It follows from the Opinion 1/09 that the 

provisions of Articles 258/260 TFEU provide for the possibility of applying to the ECJ 

for a declaration of an infringement on the part of the Member State by reason of a 

violation of EU law by a national court. Moreover, in the judgment in Killinger the ECJ 

stated that an infringement of EU law by national authorities, including an infringement 

of Article 267(3) TFUE may be brought before the ECJ by the Commission.
359

 

However, it seems that until now, the Commission has been reluctant to bring individual 

cases before the ECJ by reason of breach of EU law in a final judgment. Even though 

there have been numerous occasions where the ECJ adopted specific position at the pre-

litigation stage of the infringement proceedings on these grounds, most of these cases 

                                                                                                                                               
which suggests that the primary function of the remedy is punitive. For her, a damages actions regime 

based on the idea of enforcement is a more suitable approach for EU law. However, as LECZYKIEWICZ 

notices, the two perspectives are in many respects incompatible. See RODRÍGUEZ (note 5), pp. 611, 614–

615; and LECZYKIEWICZ 2012 (note 20), pp. 1–3. From the Hungarian literature, see FUGLINSZKY (note 

210), pp. 28–44; and MENYHÁRD, Attila. ‘A kártérítési jog egyes kérdései’. Polgári Jogi Kodifikáció 6, 

no. 1-2 (2004): 47–49. 
355

 A compensation-focused regime has the following features: 1) the existence of loss is a necessary 

condition for an award; 2) the award reflects the value of losses which have actually been proved; and 3) 

the award may be conditional on proving that the defendant acted negligently (was at fault), but the 

gravity of the defendant’s misconduct does not affect the measure of damages. An enforcement focused 

regime has the following features: 1) the existence of loss is not a necessary condition of liability; 2) the 

necessary condition of liability is a breach of a regulatory standard; 3) the award may exceed the value of 

losses which have actually been proved; 4) the gravity of the defendant’s misconduct affects the measure 

of damages (directly or at least indirectly); slight violation of a norm may be left unsanctioned; and 5) 

punitive damages are not excluded. See LECZYKIEWICZ 2012 (note 20), pp. 1–2.  
356

 First, the gravity of the defendant’s misconduct affects the extent of damages (directly or at least 

indirectly) and slight violation of a norm may be left unsanctioned under an enforcement focused regime. 

However, in a compensation-focused regime the gravity of the defendant’s misconduct does not affect the 

extent of damages. Second, the principle of full compensation cannot be departed from in a system whose 

primary function is providing compensation, but it can be modified in a system which focuses on 

enforcement, where effective deterrence is more important than restoration. Third, the claimant’s 

misconduct affects the extent of damages in a compensation-focused regime, however, in an enforcement-

focused regime it does not. See LECZYKIEWICZ 2012 (note 20), pp. 1–3, 17. 
357

 The economic analysis of the adequate judicial liability standard within the multicentric legal system 

reinforces this conclusion. According to GOLECKI and WOJCIECHOWSKI, state liability for breach of EU 

law by national courts should be objective. See GOLECKI and WOJCIECHOWSKI (note 5), pp. 195–197. 
358

 See Chapter V, section A. 
359

 (ECJ) Order of 3 June 2005 in Killinger v Germany and Others, C-396/03 P, ECR, EU:C:2005:355, 

paragraph 28; judgment of 9 December 2003 in Commission v Italy, C-129/00, ECR, EU:C:2003:656,  

paragraphs 29, 30 and 32; and opinion 1/09 (note 37), paragraph 87. See also also LENAERTS and others 

(note 3), p. 102. 
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were solved extra-judicially.
360

 Thus, for practical and ideological reasons, infringement 

proceedings have mainly been used for EU law violations which were consistent and 

general in nature and which concerned a practice in the application of law contrary to 

EU law. Actually, the initiation of infringement proceedings by reason of individual 

court decisions is subject to several constraintes, even though it is not excluded on 

theoretical grounds.
361

 As a conclusion, an action for infringement against a Member 

State by reason of a consistent and recurrent violation of the Köbler principle by a 

national court would probably be successful before the ECJ.  

After this brief defendant-focused overview, I will return to the remedial function of 

the Köbler liability and to the individual who suffered the damage.  

As it follows from the above cases, even in Member States where liability for 

breaches of EU law by courts is recognized, there have been very few successful claims 

on the basis of the Köbler doctrine. Why is this enforcement deficit of the Köbler 

doctrine observed? 

The above national judgments highlight the main problems with the application of 

the Köbler doctrine in practice. In this regard, it is common to raise questions about the 

adequate nature of the ‘sufficiently serious breach’ criterion; and objections emanating 

from the principle of res judicata arise. However, one should not neglect other important 

issues either. These judgments help to point our attention to the unresolved problems 

inherent to Köbler. To whom is the breach attributable in the event of breaches by 

several branches of government? In which scenario can the breach of the EU law be 

attributed clearly to the courts? Is it the breach of the substantive EU norm or the 

procedural obligation that triggers liability? Can the Member State be held liable for 

breach of fundamental rights by the judiciary?  

We need to find an answer to the above questions, in order to understand the whole 

context of the Köbler doctrine. However, it is my view that, one should not try to 

answer before having examined the system of remedies in which the principle applies. 

What is the role of the Köbler doctrine in the complex system of remedies? 

                                                 
360

 For a reference to these cases, see ANAGNOSTARAS, Georgios. ‘The Principle of State Liability for 

Judicial Breaches: The Impact of European Community Law’. European Public Law 7, no. 2 (2001): 

281–305, p. 295, notes 45 and 46; KOMÁREK (note 5), p. 26, note 75; PRETE, Luca and SMULDERS, Ben. 

‘The coming of age of infringement proceedings’. Common Market Law Review 47, no. 1 (2010): 9–61; 

TIMMERMANS, Christiaan. ‘Use of the Infringement Procedure in Cases of Judicial Errors’ in DE ZWAAN 

and others (note 3): 155–163, pp. 161–162; TABOROWSKI, Maciej. ‘Infringement proceedings and non-

compliant national courts’. Common Market Law Review 49, no. 6 (2012): 1881–1914, pp. 1902–1906. 

See also, on this matter WENNERÅS, Pål. ‘A New Dawn for Commission Enforcement under Articles 226 

and 228 EC: General and Persistent (gap) Infringements, Lump Sums and Penalty Payments’. Common 

Market Law Review 43, no. 1 (2006): 31–62; and WENNERÅS, Pål. ‘Sanctions against Member States 

under Article 260 TFEU: Alive, but Not Kicking?’ Common Market Law Review 49, no. 1 (2012): 145–

175. From the Hungarian literature on the infringement proceedings, see for example VÁRNAY, Ernő, 

PAPP, Mónika, VARJU, Márton, and BARTHA, Ildikó: A tagállamokkal szembeni kötelezettségszegési 

eljárások (Budapest: CompLex, 2006), and for cases of violation of EU law by national courts in 

particular pp. 69–74. 
361

 It seems that an action for infringement with regard to errors of national courts is only possible 

where the violation is the result of an obvious lack of knowledge or deliberate conduct of a national 

judge. See (ECJ) judgment of 26 April 2005 in Commission v Ireland, C-494/01, ECR, EU:C:2005:250, 

paragraph 28; PRETE and SMULDERS (note 360), p. 25; TABOROWSKI (note 360), in particular pp. 1896–

1900, 1907–1908; and WENNERÅS 2006 (note 360), pp. 36–39. 
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IV. Other remedies  

It is evident that the practical application of the EU doctrine on state liability for 

judicial acts is subject to numerous difficulties. This is partly due to reasons inherent to 

the principle, such as the overly strict condition concerning the gravity of the breach, 

and partly to reasons external to the doctrine, such as the refusal by several Member 

States to accept liability for judicial acts. 

However, before criticising the Member States for not offering effective judicial 

protection to the individuals and before considering imposing more stringent condition 

on the Member States, it seems appropriate to examine whether there exist other reliable 

remedies available to individuals. If these other methods are actually in use and provide 

at least equivalent protection of individual rights and effectiveness of EU law, this may 

necessitate a reassessment of the role of the Köbler liability doctrine in the system of 

EU rights protection. 

This part of the paper focuses on remedies other than Köbler liability, which are 

available for individuals against supreme court judgments infringing rights conferred by 

EU law.   

Three main methods are presented and examined in detail. The first is state liability 

for breaches committed by national legislative or administrative bodies, which can be 

invoked instead of Köbler liability in the event of multiple breaches of EU law by 

several branches of government. The second is retrial, which can bring substantial 

remedy for the aggrieved individual through a new legal procedure that leads to a new 

judgment of the court. The third is constitutional complaint for alleged violation of the 

right to a lawful judge, introduced on the ground that the supreme court breached its 

obligation to make a preliminary reference to the ECJ.
362

 While state liability for 

legislative or administrative breach is a remedy under EU law, retrial and constitutional 

complaint are national remedies.  

This chapter analyses each of these alternative methods from a doctrinal and a 

practical point of view, and includes an overview of the ECJ’s and the Member State 

courts’ case-law.  

A. Liability of the legislature according to the Francovich judgment 

1. Concurrent liability of several branches of government  

As it follows from the above described Finnish and Bulgarian
363

 judicial liability 

cases, it is often possible to link the claimant’s loss with the activity of more than one 

                                                 
362

 In my view, these are the most important alternative remedies for judicial breach of EU rights. It is 

however true that the list is not complete. The infringement procedure falls out of the scope of this article, 

as its main role is not to compensate the infringed rights. The remedy of restitution of charges imposed 

contrary to EU law will not be examined either, as practice shows that it is mainly used as an alternative 

to the Francovich liability claim and not instead of the Köbler doctrine. It serves primarily as a method to 

make good an administrative breach. 
363

 (FI) Korkein oikeus, tuomio, 05/07/2013 (note 80); (BG) Okrazhen sad Yambol, Reshenie, 

26/11/2015 (note 80). 
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branches of government when confronted with national court decisions incorrectly 

applying EU rules.
364

  

It is true that this is not necessarily the situation in each and every case. 

Nevertheless, I am convinced that this significant, but highly overlooked issue deserves 

to be addressed in detail. 

As the case-law shows, such a situation might arise when it comes to the application 

of directives in disputes between the state and the individual. In particular, it is the case 

where the application of directly effective provisions of a directive is at stake before a 

supreme administrative court, following the failure by the legislature to implement the 

directive into the national legal order. If the administrative authority and the 

administrative court give their decisions on the basis of the national rule contrary to EU 

law, it will not be easy to determine whether the loss sustained by the individual is 

primarily due to the conduct of the legislature, the executive or the judiciary.
365

  

Therefore, the question arises whether, if the affected party were to bring a liability 

action on the basis of the loss suffered as a denial of his rights conferred by the 

directive, what kind of breach should they try to establish? A legislative one, based on 

the failure by the legislature to implement the directive; an administrative one, linked to 

the failure by the administrative authority to apply the provisions of a directly effective 

measure; or, a judicial one, originating from the refusal by the national court to overturn 

the decisions inconsistent with EU law of that administrative body? 

That means that in these situations it is theoretically possible for the individual to 

bring a liability action against the Member State, invoking a violation of EU law by the 

national legislature or executive instead of suing on the basis of a judicial breach. 

However, there are two limits to this freedom of choice. First, under liability law, 

compensation for damages necessitates the determination of the most proximate cause 

of the sustained loss.
366

 Second, the mitigation principle requires that the individual 

shall do everything in their power to avoid or mitigate the damage, including availing 

themself of all available remedies at their disposal. I will come back to these points 

later.
367

 

Meanwhile, as Anagnostaras has pointed out, it is not possible to provide any 

generally applicable test as to the specific circumstances under which the damage will 

be linked with the one or the other arm of the Member State.
368

 The matter will thus be 

resolved on an ad hoc basis. It means that several individuals may bring a liability 

action invoking violation by the legislature – and several courts may apply the 

Francovich doctrine – instead of the Köbler principles to decide on a state liability 

claim.  

                                                 
364

 ANAGNOSTARAS, Georgios. ‘The Allocation of Responsibility in State Liability Actions for Breach 

of Community Law: A Modern Gordian Knot?’ European Law Review 26, no. 2 (2001): 139–158, p. 142. 

See in the context of infringement proceedings TABOROWSKI (note 360), pp. 1886–1888.  
365

 Even though less obvious, but the case is not different in the event of the application by the national 

court of a domestic provision contrary to directly applicable (primary) EU law. Notwithstanding the 

absence of any obligation by the national legislature to adopt implementation measures, it is however 

obliged, in terms of the Art. 4(3) TEU, to render the national law compatible with EU law. Therefore, one 

may wonder whether the legislature or the judiciary was (more) in breach of EU law by not having 

provided a legal framework compatible with EU law for the individual’s case.  
366

 ANAGNOSTARAS 2001B (note 364), p. 147. 
367

 See Chapter IV, section A, points 2 and 3. 
368

 ANAGNOSTARAS 2001B (note 364), p. 139. 
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One might raise the question whether the determination of the exact capacity in 

which a violation has been committed makes any difference to the attainment of the 

objectives pursued under the state liability doctrine. These objectives are twofold: on 

the one hand, the enhancement of the effectiveness of the EU legal order and, on the 

other hand, the protection of the rights it confers upon individuals.
369

  

In my view, the answer to the question is definitely yes, as the degree of culpability 

required to trigger state liability differs based on the capacity – legislative, 

administrative or judicial – in which the state has committed the violation.
370

  

This distinction would only be irrelevant if just the degree of precision of the 

infringed rule and the clarity of the law in the field should be taken into account while 

determining the seriousness of the breach. However, the gravity of the violation will 

also depend on the discretion that the defaulting national institution enjoys regarding the 

application of the norm.
371

 And, in spite of apparent cohesiveness, legislative, 

administrative and judicial bodies do not enjoy the same discretion regarding the 

application of EU law.
372

  

In this regard, we can take as an example damages suffered as the result of the non-

application of a directly effective provision of the VAT directive, e.g. the rule providing 

exemption of VAT payment. As for the legislature, its procedural obligation regarding 

the application of this substantive norm is crystal-clear: it has to implement the directive 

(together with the provision) into the national legal order. The violation of this 

obligation automatically gives rise to liability, as the legislature enjoys no discretion in 

this regard. However, the margin of discretion of the national administration is wider; 

the violation of its obligations emanating from the direct effect of the same provision 

does not trigger liability automatically.
373

 Instead, liability depends on the clarity of the 

substantive norm and the way other institutions have interpreted it, amongst other 

factors. As for the national supreme court, the standard of culpability is even higher, as 

liability only arises in the event of manifest disregard of the applicable law.
374

 

                                                 
369

 ANAGNOSTARAS 2001B (note 364), p. 143. 
370

 For a different point of view, see ANAGNOSTARAS 2001B (note 364), p. 147. Without taking into 

account the judicial breach, he argues that, regarding the dichotomy of legislative or administrative 

liability, the establishment of a sufficiently serious breach is dissociated from the discretion factor, the 

degree of which may vary, depending on the nature of the national authority disposing it, and is linked 

with the much more objective clarity and precision criterion instead. He, however, points out that the 

transfer of responsibility to the shoulders of the administration will carry with it practical consequences if 

it prevents the imposition of automatic Francovich liability for the violation by the legislature to 

implement a directive into the national legal order. See ANAGNOSTARAS 2001B (note 364), p. 147. 
371

 According to the ECJ’s case-law, liability occurs when the Member State body manifestly and 

gravely disregards the limits of its discretion. See (ECJ) judgments in the Brasserie du pêcheur and 

Factortame (note 68); and of 23 May 1996 in Hedley Lomas, C-5/94, ECR EU:C:1996:205. 
372

 RODRÍGUEZ emphasizes that even if the ECJ accepts the rule of state unity in international law, the 

application of state liability in EU law is diversified. The Köbler judgment clearly shows this, since the 

ECJ was compelled to admit the specific nature of the judicial function and the legitimate expectations of 

legal certainty when considering the commission of a sufficiently serious breach. This is why the 

problems in allocating responsibility to the different state bodies in liability claims are so relevant. See 

RODRÍGUEZ (note 5). 
373

 If necessary, the administrative authority even has the obligation to set aside any national norm 

conflicting with the provision of EU law automatically. 
374

 See also ANAGNOSTARAS 2001B (note 364), p. 147. As for the judiciary, the liability standard is even 

higher if we take into account the obligation of Member State courts to refer a preliminary question to the 

ECJ if there is uncertainty about the interpretation of the substantive EU norm. However, national courts 
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Therefore, the standard of culpability is different as regards a violation of the same 

substantive norm, as it depends on which branch of government committed the 

violation. It means that the individual is more likely to receive compensation if they 

invoke the breach by the legislature or the executive, instead of suing on the basis of the 

violation of the EU law by the court.  

Rodríguez has even arrived at the conclusion that, in these situations, Köbler 

liability – combined with an obligation to bring up the issue before the court – actually 

lowers the standard of protection of individual rights.
375

 He pointed out that the solution 

to this problem could be the application of a real state unity doctrine, i.e. holding the 

Member State liable and not a specific state body.
376

 Another solution could be the real 

unification of the liability criteria, or the establishment of objective liability. 

2. Causation in the case of multiple breaches 

a) Theory 

As has already been emphasized, there is a twofold limit that is relevant to identify 

the branch of government responsible for the breach. The first is the causation element, 

which is to be established by the national court while linking the claimant’s loss with 

the activity of the tortfeasor. The second is the mitigation principle, which guides the 

claimant’s conduct and influences their choice regarding the branch of government to 

sue.  

In any damages remedy, compensation necessitates the determination of the most 

proximate cause of the sustained loss.
377

 According to Anagnostaras, the arbitrary 

                                                                                                                                               
enjoy wide discretion in this regard and – as the experience shows – are exonerated of the liability if they 

motivated their decision. 
375

 RODRÍGUEZ explains that the decentralized application of EU law is accompanied by the effective 

judicial review rule established in the Johnston and Heylens and Others judgments. Thus, against every 

application of (or failure to apply) EU law by a Member State body, there should be a judicial claim 

available to the injured parties. RODRÍGUEZ wonders if the joint operation of the judicial review and the 

state liability principles does not have a corollary that every EU breach, regardless of its origin, must be 

attributed to the judiciary with the proviso that the latter has not amended it. The indirect consequence for 

individuals is the hardening of state liability. This is because reparation will be conditional on the specific 

nature of the judicial function and the legitimate expectations of legal certainty. He emphasizes that this 

cannot be the objective of the extension of the principle of state liability to judicial acts. It is therefore 

necessary to define precisely when the EU law infraction should be attributed to judicial bodies. 

However, this operation is quite complicated. See RODRÍGUEZ (note 5), p. 617; as well as the (ECJ) 

judgments of 15 May 1986 in Johnston, 222/84, ECR, EU:C:1986:206; and in Heylens and Others (note 

141). 
376

 RODRÍGUEZ (note 5), p. 615. In my view, this is problematic for two reasons. First, in several 

Member States, it is not possible under national procedural rules to sue the state, but the liability claim 

must be raised against the specific body. Second, even if the defendant in the case is the state, it does not 

mean that the violation will not be linked (directly or indirectly) to a specific Member State body and the 

gravity of the violation will not be examined accordingly.  
377

 ANAGNOSTARAS cites the Brasserie judgment as an example of the ECJ’s flexibility on the causation 

factor. However, in his understanding, this flexibility provides the domestic judges with the opportunity 

to exonerate the public treasury from any liability by linking the loss of the claimant with violations that 

do not meet the sufficiently serious breach requirement, when the case involves multiple breaches 
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exercise by judges of the discretion left to them with regard to the establishment of 

causality can seriously compromise the right of parties to receive compensation.
378

 In 

the view of Rodríguez, the ECJ appears to have difficulty attributing an infringement to 

the responsible branch of government.
379

 Several scholars predict that, if there is a 

possibility to link the breach with any Member State institution other than courts, the 

ECJ, as well as national courts deciding on liability claims, will try to avoid inculpating 

the judiciary.
380

 

b) ECJ case-law on multiple breaches: the Commission v Italy case 

The ECJ case-law seems to confirm this assumption. The responsibility was 

disconnected from the judicial error in the Commission v Italy
381

 judgment, delivered by 

the ECJ in an infringement procedure.
382

 

In this case, the Commission brought an action before the ECJ against Italy because 

the latter maintained in force a law which, as applied by administrative authorities and 

courts, was in breach of the EU law. Although the original law which gave rise to these 

findings had been amended, further references from Italian courts followed, showing 

that the law was still applied by Italian courts.
383

 The Commission therefore brought the 

                                                                                                                                               
committed by the same domestic authority. See ANAGNOSTARAS 2002 (note 37), p. 674; and the (ECJ) 

judgment in the Brasserie du pêcheur and Factortame (note 68). 
378

 ANAGNOSTARAS 2002 (note 37), p. 673. 
379

 RODRÍGUEZ (note 5), pp. 616–617. The judgment in Brinkmann is highly illustrative of this 

proposition. In Brinkmann Tabakfabriken, the ECJ accepted that the interposition of the administration 

between the legislature’s inaction and the loss sustained by the claimant operated as a factor that broke 

the chain of causation, and linked the damage with the administration that actually gave effect to the 

contested provision. ANANGOSTARAS states that, even though the Brinkman case was decided with regard 

to an unimplemented directive, it could be argued that the same solution on the allocation of 

responsibility in state liability actions can be adopted even outside the factual background of this 

litigation. The breach consists therefore in the failure of the administration to give effect to the directly 

effective EU law provision by setting automatically aside any national norm conflicting with it and not in 

the non-implementation of the directive. See ANAGNOSTARAS 2001B (note 364), pp. 143–144; and the 

(ECJ) judgment of 24 September 1998 in Brinkmann, C-319/96, ECR, EU:C:1998:429. 

The Köbler case is also paradigmatic of the difficulties in allocating responsibility. The infringement 

could be attributed to the legislature that enacted the national law allegedly contrary to the EU provision. 

Since Mr. Köbler asked the national administration to apply EU law, the Federal Ministry was obliged to 

accept his request in application of the Costanzo case-law. Finally, as it was the case, the wrong 

application by the judgment of the Verwaltungsgerichtshof amounted to an infringement of EC law. See 

RODRÍGUEZ (note 5), pp. 616–617. 
380

 ANAGNOSTARAS 2001C (note 360), pp. 298–299 and note 55; TRIDIMAS 2007 (note 31), p. 157; 

TIMMERMANS (note 360), p. 161-162; TABOROWSKI (note 360), p. 1908. 
381

 (ECJ) Judgment in Commission v Italy (note 359). For a detailed analysis of the judgment, see 

ROSSI, Lucia Serena, and DI FEDERICO, Giacomo. ‘Case C-129/00, Commission v. Repubblica Italiana, 

Judgment of 9 December 2003, Full Court, Nyr’. Common Market Law Review 42 (2005): 829–849. 
382

 Even if this case was rendered in the context of an infringement proceeding, its findings are 

important for judicial liability cases as well. Therefore, we will briefly recall here this important judgment 

of the ECJ, just like the judgment in Commission v Spain concerning the same issue. See (ECJ) judgment 

of 12 November 2009 in Commission v Spain, C-154/08, EU:C:2009:695. TABOROWSKI points out that in 

infringement proceedings the Commission’s approach is a tendency to shift the burden of eliminating 

errors of national courts onto legislative and administrative authorities. See TABOROWSKI (note 360), p. 

1908. 
383

 The law governed rules of evidence in relation to reimbursement of taxes levied contrary to EU law 

and therefore unduly paid. After the ECJ judgment judgment in San Giorgio, Italy changed the original 
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case before the ECJ, initiating an infringement procedure. It was, in fact, the first time 

the Commission has declared so openly that an alleged infringement comprised a 

national judiciary’s misapplication of EU law.  

At the beginning of its statement of reasons, the ECJ confirmed that, in an 

infringement procedure, a failure to fulfil obligations may be found whichever body of a 

Member State is responsible for the infringement. The ECJ even stated that the Italian 

law in question was in itself neutral in respect of EU law and, therefore, it must be 

examined in the light of its interpretation by the Italian courts.
384 

   

However, at the end, the ECJ shifted its argumentation and came to the conclusion 

that the infringement did not occur as a result of the action of the judiciary, but as a 

consequence of Italy’s failure to amend the law in question. The ECJ stated that the 

Italian rule was insufficiently clear, since it had been subject to multiple interpretations, 

some of them leading to infringements of EU law. As such, the judgment against Italy 

was not given due to an infringement of EU law by the national supreme court. Instead, 

it was held that Italy had failed to amend national law, and administrative practice and 

national case-law favoured the breach of EU law.
385

 Consequently, Commission v Italy 

was not a pure judicial infringement.
386

 

Nevertheless, as Hofstötter argues, the judgment is full of indications that the ECJ in 

essence dealt with judicial conduct and in this way, for the very first time, held a 

Member State responsible for an infringement committed by its judiciary, albeit in the 

guise of a breach by the legislation.
387

 Moreover, the ECJ included certain paragraphs to 

accept the possibility of an infringement by a Member State court of last instance.
388

 

Several academics point out that the judgment in Commission v Italy should also be 

read as a pragmatic solution, motivated by the desire not to impinge excessively on the 

cooperative relationship between national courts and the ECJ.
389

 This is why both state 

functions – judicial and legislative – have been added in order to establish the 

infringement and also, just as in Köbler, the standard of liability has been slightly 

raised.
390

    

                                                                                                                                               
legislation that explicitly required a taxpayer to deliver negative proof that they had not passed on to other 

traders or consumers those taxes unduly paid. This condition was maintained, but any reference to the 

burden of proof was omitted. See (ECJ) judgment of 9 November 1983 in San Giorgio, 199/82, ECR, 

EU:C:1983:318. 
384

 KOMÁREK (note 5), pp. 23–25. 
385

 ESCUDERO, Manuel López. ‘Case C-154/08, Commission v. Spain, Judgment of the Court (Third 

Chamber) of 12 November 2009, Not yet Reported’. Common Market Law Review 48, no. 1 (2011): 227–

242, p. 236. 
386

 See also TIMMERMANS (note 360), p. 161. 
387

 HOFSTÖTTER (note 7), p. 184. 
388

 ESCUDERO (note 385), pp. 236–237. 
389

 HOFSTÖTTER (note 7), pp. 184, 187. See also the paper by KOMÁREK, who summarizes that “it was a 

very diplomatic solution to the Court’s dilemma, balancing between, on the one hand, the effectiveness of 

Community law, which would have been enhanced by an explicit condemnation of a Member State for 

breaches committed by its judiciary, and, on the other hand, the preservation of the cooperative 

relationship with national courts.” See KOMÁREK (note 5), p. 25. 
390

 HOFSTÖTTER (note 7), pp. 184, 187.  
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c) Avoidance of inculpating the judiciary 

Certainly, the ECJ has its own reasons for trying to dissociate liability from the 

conduct of the national courts. Even if the reasons may be different, one may suppose 

that the same tendency holds true for Member State courts adjudicating on state liability 

claims.
391

 In fact, given the exceptional nature of judicial and legislative liability in 

national civil laws, it seems logical that the national courts try to associate the breach 

with the national administration’s conduct, if there is a possibility to do so.
392

  

3. The principle of mitigation of damages 

a) The duty of mitigation  

Beside the question of causation, the duty of damage mitigation may also be relevant 

to determine the branch of government against which a liability claim must be 

brought.
393

  

The ECJ has recognized the duty of mitigation as a matter of EU law and has 

extended its application to the state liability field. That means that an aggrieved 

individual must take all reasonable steps in order to prevent the occurrence of damage 

                                                 
391

 ANAGNOSTARAS 2001C (note 30), pp. 298–299 and note 55; TIMMERMANS (note 360), pp. 161–162; 

TRIDIMAS 2007 (note 31), p. 157; and SZYSZCZAK, Erika. ‘European Community Law: New Remedies, 

New Directions? Joined Cases C-6/90 and C-9/90, Francovich and Bonafaci v Italy’. The Modern Law 

Review 55, no. 5 (1992): 697, cited by ANAGNOSTARAS 2001C (note 360), pp. 298–299 and note 55. 
392

 ANAGNOSTARAS points out that national court often shows a tendency to dissociate the imposition of 

Francovich liability from any form of illegality committed by the legislature. An excellent example is the 

so-called ‘réglement écran’ technique, practiced by French courts. These courts argue that, given that the 

primacy of EU law renders any national law provision which contravenes the requirements of the EU 

legal order automatically inapplicable, the exercise of administrative activity is deprived of any legal 

basis when it relies on a legal authorization provided for by a legislative measure adopted in violation of 

EU law. Acting thus on the basis of a non-existent authorization, the administration should be ordered to 

make good any loss possibly arising from its illegal conduct. See ANAGNOSTARAS 2001B (note 364), p. 

145–149; and the judgment of (FR) Conseil d'État, Assemblée, arrêt, 28/02/1992, Rothmans International 

France and Société Arizona Tobacco Products et SA Philip Morris France, reported in the Xth Annual 

Report on the monitoring of the application of Community Law [93/C 233/01] Annex VI (1992), p. 213. 
393

 In order to avoid confusion, it should be made clear, as ANAGNOSTARAS rightly pointed out, that 

there are two different questions that can be asked in this regard. The first one is whether the ECJ’s case-

law developed under the doctrine can ever introduce a hierarchy amongst the judicial means provided for 

by the domestic legal systems. This question was dealt with to a certain extent by DOUGAN, who arrived 

to the conclusion that the ECJ had not yet imposed a formal exhaustion of local remedies requirement. 

However, for ANAGNOSTARAS, the fact that damages are generally considered of a subsidiary nature is 

shown by the relationship of the liability actions against the EU institutions with the legal means available 

to the affected individuals in the national courts. Thus, the general idea inspiring the EU liability case-law 

seems to be that, given the existence of several courses of action offering equivalent protection to the 

affected individuals, the institution of liability proceedings should come last. The second question, which 

is analysed above, is whether the national legal orders may impose on individuals the obligation to 

exhaust all available remedies, before they can finally proceed with their public liability actions. See 

ANAGNOSTARAS 2001A (note 16), pp. 363, 374–375; and DOUGAN 2000A (note 48), p. 111. On the duty 

of mitigation in the Hungarian legal order, see also FUGLINSZKY, Ádám. ‘Felróható károsulti közrehatás 

és kárenyhítési kötelezettség a magyar polgári jogban’. Polgári Jogi Kodifikáció 10, no. 4 (2008): 3–23, 

in particular pp. 5–8. 
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or limit its scale, including the obligation to avail themself, correctly and in time, of the 

legal remedies open to them in the national courts.  

The question can be raised whether the duty of mitigation prevents the individual 

from bringing a liability action based on a breach of EU law by the legislature or the 

administrative body if they have not lodged an appeal against the allegedly illegal 

decision before the national (administrative) court. If the exhaustion of substantial 

remedies is considered as a prerequisite for a liability action, this may force the claimant 

to challenge the last measure that contributed to their damage. In such a situation, they 

have to claim damages on the ground of an (administrative) court’s erroneous judgment, 

instead of suing for damages on the basis of a breach by the legislature or the 

administrative body.
394

 Moreover, national courts sitting on state liability claims may 

find that a violation of the mitigation duty breaks the chain of causality between the 

breach committed by the legislature or the administrative authority and the loss 

sustained by the claimant. It may also affect the measure of compensation that the 

claimant will finally receive.
395

  

b) ECJ case-law regarding the principle of effectiveness: the Metallgesellschaft 

and the Fuß cases 

However, the ECJ did not apply the mitigation principle in the Metallgesellschaft
396

 

and Fuß
397

 cases, both in relation to actions for damages directly on the basis of the 

conduct of the legislature and the administrative body, respectively. In this regard, the 

main question was whether liability action was permitted without seeking substantive 

justice on the ground of the direct effect doctrine in an appeal procedure before the 

competent administrative authority or administrative court.
398

 

The Metallgesellschaft judgment concerned a liability claim based on a legislative 

breach since under UK rules, the claimants were obliged to pay certain taxes in 

violation of EU law. It was suggested that the claimants could have avoided the 

payment by contending their rights conferred by the EU rules before the tax authority. 

As the national rules were contrary to EU rules, these claims would have probably been 

rejected by the tax administration. However, this decision could have been challenged 

before the competent administrative authority and the national courts, as infringing the 

principles of direct effect and supremacy. In those proceedings, the administrative court 

should have considered the above principles of EU law. Therefore, the national court 

adjudicating the liability claim made a request for preliminary ruling to the ECJ on 

                                                 
394

 ANAGNOSTARAS 2001A (note 16), p. 365. 
395

 Similarly, the denial of protection under Francovich to the extent that the claimant has contributed to 

his own loss, because of his failure to prevent its occurrence and increase through the timely use of all 

effective legal means, is not contrary to the autonomy of the principle of governmental liability. See 

ANAGNOSTARAS 2001A (note 16), p. 365. 
396

 (ECJ) Judgment of 8 March 2001 in Metallgesellschaft and Others, C-397/98 and C-410/98, ECR, 

EU:C:2001:134. 
397

 (ECJ) Judgment of 14 October 2010 in Fuß, C-243/09, ECR, EU:C:2010:609. 
398

 Both Metallgesellschaft and Fuß concern therefore procedures for obtaining compensation for 

breaches of EU law and the compatibility of substantive and procedural requirements in national law that 

limit access to such liability remedies. 
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whether the failure to follow this procedure constituted a violation of the mitigation 

principle.
399

 

The ECJ found that the mitigation duty should not reach the point of overburdening 

the affected individuals by making the admissibility of their liability claims subject to 

the previous exhaustion of costly legal actions, regardless of their prospects of success. 

This would make individual protection excessively difficult and contrary to the 

principle of effectiveness. The sole possibility to challenge the refusal by the tax 

authorities on the basis of the principles of direct effect and supremacy was not 

therefore considered to be enough to establish a violation of the mitigation duty in that 

case on its own.
400

 

The Fuß judgment concerned an officer who sought compensation, either in the 

form of time-off instead of payment or damages, for having worked in excess of the 

maximum average weekly hours limit laid down in EU law.
401

 Under German law, 

entitlement to compensation could only arise if the claimant had first submitted a 

request seeking compliance with the period of working-time provided for by law.
 
The 

national court sitting on the liability claim referred a preliminary question to the ECJ, 

asking whether the national provision was compatible with the conditions of state 

liability under EU law. In particular, it sought guidance on whether EU law precluded 

making the right to compensation conditional on a claimant having first drawn to the 

employer’s attention the alleged infringement of EU and having requested compliance 

with that provision.
402

 

The ECJ noted that aggrieved parties might be expected to show reasonable 

diligence in limiting the extent of their loss or damage. Nevertheless, it also observed 

that requiring employees to request compliance with a directly effective provision of EU 

law as a pre-condition to obtaining compensation for loss suffered had the effect of 

shifting the burden of compliance from the authorities to individual workers. In 

                                                 
399

 In Metallgesellschaft, the claimants were subsidiaries of companies having their headquarters in 

Germany. They had been obliged to pay advance corporation tax in circumstances where they could have 

avoided doing so, had their parent company been resident in the host country. When the case reached its 

judicial determination, it was concluded that this national provision violated Article 43 EC. The claimants 

were thus entitled to an effective remedy, either in restitution or in damages. The argument was then put 

forward that the relevant claims should be refused or reduced, due to the fact that the claimants had not 

acted diligently when they had initially complied with the national legislation and only subsequently 

challenged its validity. See ANAGNOSTARAS 2001A (note 16), pp. 366–367; and TOMKIN, Jonathan. ‘Case 

C-243/09, Günter Fuß, Judgment of the Court of Justice (Second Chamber) of 14 October 2010; Case C-

429/09, Günter Fuß, Judgment of the Court of Justice (Second Chamber) of 25 November 2010’. 

Common Market Law Review 49, no. 4 (2012): 1423–1442, p. 1439. 
400

 ANAGNOSTARAS 2001A (note 16), pp. 366–367. See also (ECJ) judgments in Metallgesellschaft 

and Others (note 396), paragraph 106; of 13 March 2007 in Test Claimants in the Thin Cap Group 

Litigation, C-524/04, ECR, EU:C:2007:161, paragraphs 125–126; and of 24 March 2009 in Danske 

Slagterier, C-445/06, ECR, EU:C:2009:178, paragraph 63; as well as the order of 23 April 2008 in Test 

Claimants in the CFC and Dividend Group Litigation, C-201/05, ECR, EU:C:2008:239, paragraphs 128–

129. 
401

 Article 6(b) of Directive 2003/88 laid down a maximum weekly limit of 48 hours for fire services 

officers, like the claimant. See (EU) Directive 2003/88/EC of the European Parliament and of the Council 

of 4 November 2003 concerning certain aspects of the organisation of working time (OJ L 299, 

18.11.2003, pp. 9–19). 
402

 TOMKIN (note 399), pp. 1430–1431. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62004CJ0524
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addition, the ECJ considered that workers, being the weaker parties in employment 

relationships, might be reluctant to claim rights against their employer.
403

 

The ECJ concluded that a national procedural rule requiring a claimant to make a 

prior application of compliance with the directive was incompatible with the principle 

of effectiveness.
404

 

It may seem to follow from these judgments that the possibility for a claimant to 

bring a liability claim on the basis of a legislative or administrative breach should be 

permitted in any case and cannot depend on having challenged the allegedly illegal 

decision before the competent national (administrative) courts in an appeal 

proceeding.
405

 However, it appears that the above two ECJ judgments did not seek to 

establish a generally applicable principle, but, on the contrary, the ECJ decided on the 

basis of the specific factual and legal background of these cases.
406

   

In Metallgesellschaft, the conclusion appears to have been reached due to the 

uncertainty in which the claimants were placed by the inconsistent national legislation, 

and the complexity of the procedures that had to be followed to receive a very uncertain 

remedy.
407

 It seems that, in their case, the tax advantage would have been denied in any 

case.
408

 In Fuß, the ECJ attributed importance to the fact that, in the employment 

relationship, the aggrieved party was in the weaker position. However, entitlement to 

compensation may well be limited or excluded, if a party that is considered to be an 

equal in a contractual relationship becomes aware of a breach or anticipated breach of 

EU law, and is in a position to take reasonable steps to limit or prevent such a breach 

but, nevertheless, fails to do so.
409

 

c) The principle of national procedural autonomy 

Considering all arguments above, it does not seem possible to offer general guidance 

on the extent of the mitigation principle under EU law in the context of state liability.  

                                                 
403

 TOMKIN (note 399), pp. 1430–1431. 
404

 (ECJ) Judgment in Fuß (note 397), especially paragraphs 72, 80–81, 83–87, 90, 99. 
405

 In this regard, it is interesting to mention the Unibet judgement, which concerned whether national 

law had to permit a free-standing action to review the compatibility of the national provision with EU law 

when there were other legal remedies available to a claimant that would allow that issue to be examined. 

The ECJ held that in the absence of other remedies, effective judicial protection would not be secured if 

an applicant could only test the legality of a national rule by breaking it first. See (ECJ) judgment in 

Unibet (note 53), paragraphs 40–41. See also, in the context of annulment proceedings, (ECJ) opinion of 

Advocate General JACOBS in Unión de Pequeños Agricultores v Council, C-50/00 P, ECR, 

EU:C:2002:197, paragraph 43; judgment of 3 May 2002 in Jégo-Quéré v Commission, T-177/01, ECR, 

EU:T:2002:112, paragraph 45; and ARNULL (note 48), pp. 54–55.  
406

 TOMKIN (note 399), p. 1439. According to TOMKIN, it does not follow from these judgments that an 

injured party may remain entirely passive and be free of any positive obligation in the event that it 

becomes aware of a breach of EU law by a Member State.  
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 ANAGNOSTARAS 2001A (note 16), pp. 366–367. He gives further explanation in this regard, stating 

that the claimants had chosen not to pay the tax before the determination of their appeals by the 

competent administrative authorities and the national courts, they would have been obliged to pay interest 

on the sums due and could have exposed themselves to the imposition of statutory penalties for having 

acted negligently and without reasonable cause. Even if they were successful in their appeal, they would 

have no right under national law for the reimbursement of the prematurely collected taxes.  
408

 ANAGNOSTARAS 2002 (note 37), p. 671. 
409

 TOMKIN (note 399), p. 1439. 
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In my view, this question may fall within the general concept of national procedural 

autonomy. In fact, the EU law does not interfere with the nature of the action, or with 

the domestic arrangements on the hierarchy of the legal means guaranteed by national 

law for the protection of the infringed rights of individuals.
410

 Therefore, Member States 

are allowed to require the previous exhaustion of all alternative courses of action before 

a state liability suit can finally be held admissible.
411

 The only limitation in this regard 

is not to compromise the effectiveness of EU law and to respect the principle of 

equivalence.
412

 

From this, it seems open to Member States to prohibit liability actions where other 

means of redress exist but the individual has failed to use them within the applicable 

time limits. This may result in an obligation for the individual to appeal the challenged 

legislative or administrative decision before national (administrative) courts. As for 

liability actions, this may have a consequence in shifting the responsibility onto national 

(administrative) courts, therefore favouring the application of Köbler claims over 

Francovich actions.
413

 

In fact, the exhaustion of prior remedies is a condition for judicial liability claims in 

many Member States. According to Scherr, the mitigation duty, i.e. the ‘primary use of 

appellate review’ it is prerequisite to liability action in most Member States.
414

 

                                                 
410

 On the principle of national procedural autonomy, see e.g. BROWN, Neville. ‘National Protection of 

Community Rights: Reconciling Autonomy and Effectiveness’ in LONBAY and BIONDI (note 45): 67–71; 

DE BURCA, Grainne. ‘National Procedural Rules and Remedies: The Changing Approach of the Court of 

Justice’ in LONBAY and BIONDI (note 45): 37–46; GALETTA (note 26), pp. 33–74; HOSKINS, Mark. 

‘Tilting the Balance: Supremacy and National Procedural Rules’. European Law Review 21, no. 5 (1996): 

365–377; KAKOURIS, Constantino Nicolas. ‘Do the Member States Possess Judicial Procedural 

“autonomy”?’ Common Market Law Review 34, no. 6 (1997): 1389–1412; MICKLITZ and DE WITTE (note 

48); ORTLEP, Rolf, and VERHOEVEN, Maartje. ‘The Principle of Primacy versus the Principle of National 

Procedural Autonomy’. Accessed 30 July 2014. http://www.nall.nl/downloads/pdf/nall/NALL-D-12-

00003.pdf.; XANTHAKI, Helen. ‘Effective Judicial Protection at the National Level against Breaches of 

EC Law: The Current Nightmare of Procedural Hurdles’. European Journal of Law Reform 5 no. 3/4 

(2003): 409–446, p. 409; and WATTEL (note 21).  

From the case-law see in particular the following decisions: (ECJ) Judgments of 22 January 1976 in 

Russo, 60/75, ECR, EU:C:1976:9; 16 December 1976 in Rewe-Zentralfinanz and Rewe-Zentral, 33/76, 

ECR, EU:C:1976:188; in Rewe-Handelsgesellschaft Nord and Rewe-Markt Steffen (note 47); in 

Francovich and Others (note 1), paragraph 41; of 7 January 2004 in Wells, C-201/02, ECR, 

EU:C:2004:12, paragraph 67; and in Danske Slagterier (note 400), paragraph 31.  
411

 ANAGNOSTARAS 2001A (note 16), pp. 377, 382; ANAGNOSTARAS 2001B (note 364), p. 153; and 

DOUGAN 2000A (note 48), p. 111. 
412

 Under the principle of equivalence, which is a limit for the national procedural autonomy, the 

national rules on remedies for breach of individual rights conferred by EU law must not be less 

favourable than national remedies for breach of national rights. See, from the case-law regarding state 

liability (ECJ) judgments of 10 July 1997 in Palmisani, C-261/95, ECR, EU:C:1997:351, paragraphs 33-

40; of 9 December 2010 in Combinatie Spijker Infrabouw-De Jonge Konstruktie and Others, C-568/08, 

ECR, EU:C:2010:751, paragraph 92. From other matters of law, see e.g. (ECJ) judgments of 23 October 

2014 in Unitrading, C-437/13, ECR, EU:C:2014:2318; of 22 May 2014 in Érsekcsanádi Mezőgazdasági, 

C-56/13, ECR, EU:C:2014:352; and of 19 July 2012, Littlewoods Retail Ltd and Others, C-591/10, ECR, 

EU:C:2012:478.  
413

 RODRÍGUEZ (note 5), p. 617. 
414

 According to SCHERR, the following Member States applied this condition in 2008: Czech Republic, 

Denmark, Germany, Estonia, Spain, Latvia, Luxembourg, Hungary, Austria, Poland, Romania, Finland, 

and Sweden. See SCHERR 2008 (note 6), pp. 408–409. 
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However, one should not forget that national rules on public liability claims based 

on breaches of national law differ, by nature, from actions based on EU law violations. 

This makes it even more difficult to evaluate the national regimes in the context of 

violation of EU law. First of all, in several legal systems, legislative and judicial 

liability is rare or even non-existent. Moreover, with the exception of the system of 

application of EU law, there is no relation or hierarchy between the different branches 

of government concerning their respective liabilities regarding the application of law. 

The ECJ has already had the opportunity to pronounce on a national rule requiring 

the prior exhaustion of available remedies in the context in a state liability claim. This 

was the Transportes Urbanos case. 

d) ECJ case-law regarding the principle of equivalence: the Transportes Urbanos 

case 

The ECJ judgment in Transportes Urbanos
415

 concerned conformity with the 

principle of equivalence of Spanish rules on prior exhaustion of remedies in a liability 

action.
416

 The Spanish law made an action for damages against the state subject to the 

exhaustion of remedies if the claimant invoked the breach of EU law as a ground for 

compensation from the state. However, the exhaustion of remedies was not required if 

they claimed damages for a breach of the Constitution.
417

 The compatibility of these 

rules with EU law was at the core of the preliminary reference before the ECJ.
418

 In its 
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 (ECJ) Judgment of 26 January 2010 in Transportes Urbanos y Servicios Generales, C-118/08, ECR, 

EU:C:2010:39. For further discussion of the case see the annotation of the case by PÉREZ DE NANCLARES, 

José Martín y. ‘Case C-118/08, Transportes Urbanos Y Servicios Generales SAL v. Administración Del 

Estado, Judgment of the Court of Justice (Grand Chamber) of 26 January 2010, Not yet Reported’. 

Common Market Law Review 47, no. 6 (2010): 1847–1060.  
416

 Under the principle of equivalence, which is a limit for the national procedural autonomy, the 

national rules on remedies for breach of individual rights conferred by EU law must not be less 

favourable than national remedies for breach of national rights. See, from the case-law regarding state 

liability (ECJ) judgments in Palmisani (note 412), paragraphs 33-40; in Combinatie Spijker Infrabouw-

De Jonge Konstruktie and Others (note 412), paragraph 92; and from other matters of law, e.g. (ECJ) 

judgments in Unitrading (note 412); in Érsekcsanádi Mezőgazdasági (note 412); and in Littlewoods 

Retail Ltd and Others (note 412).  
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 As PLAZA presents the judicial background of the case, the different procedural treatment of these 

liability actions was justified by the disparities regarding the administrative and judicial control of a 

decision applying national legislation in breach of EU law or in breach of the Constitution. While the 

latter could only be declared unconstitutional by the Tribunal Constitucional, the former had to be left 

without effect by both administrative authorities and judges hearing the case, in accordance with the 

principle of supremacy of EU law. In other words, the aggrieved party could invoke the infringement of 

EU law directly before administrative and national courts. Accordingly, the EU’s decentralized system of 

judicial control of Member States’ compliance with EU law seems to be at the root of the case-law of the 

Tribunal Supremo justifying a diverse treatment of state liability actions. See PLAZA, Carmen. ‘Member 

States Liability for Legislative Injustice. National Procedural Autonomy and the Principle of Equivalence: 

Going Too Far in Transportes Urbanos?’ Review of European Administrative Law 3, no. 2 (2010): 27–51, 

especially pp. 35, 45. 
418

 The factual background of the case can be summarized as follows. The company Transportes 

Urbanos y Servicios Generales SAL had paid an undue amount of VAT for the years 1999 and 2000 as a 

consequence of the incorrect implementation of the EU directive into Spanish Law. Though Spanish law 

granted taxable persons the right to request the rectification of their self-assessments and the refund of 

overpayments, Transportes Urbanos did not exercise his right within the prescribed period of four years. 

Several months after the deadline, the ECJ declared the limitations in Spanish law incompatible with the 
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judgment, which was based on the facts and questions as presented in the request for 

preliminary ruling, the ECJ decided that the two actions in question could be considered 

‘similar’ and, therefore, should both follow the same procedural rules.
419

 It held, 

therefore, that the Spanish rules were contrary to the principle of equivalence.    

4. National case-law on liability claims for breach of rights under VAT 

directives   

The case-law on state liability for breach of individual rights conferred by VAT 

directives is a good illustration of different issues concerning concurrent liability or 

joint responsibility by several branches of government.
420

 In this matter of law, 

individuals are often confronted with a simultaneous breach of EU rights by several 

branches of government. Moreover, the violation of the EU rules granting VAT 

exemption rights to individuals has already given rise to numerous state liability claims. 

It must be mentioned briefly that an action for recovery of unlawfully levied charges 

is an alternative remedy to the liability claim to make good the infringed pecuniary 

rights in such cases. Since, according to the ECJ case-law,
421

 there is no need to 

establish a sufficiently serious breach of EU law but only a mere violation in a recovery 

action, this latter can be an even more efficient way than a liability claim to obtain 

restitution. In the Metallgesellschaft and Test Claimants judgments, the ECJ held that it 

is for the national court to qualify the action of the claimant as recovery or a damages 

claim.
422

 However, it seems that, in Stockholm Lindöpark,
423

 the ECJ favoured the latter 

to the former to a certain extent. In this judgment, the ECJ suggested that the liability 

action did not seem to be necessary, since the claimant could pursue the debts 

retrospectively by basing its claim directly on the provisions of the misimplemented 

measure.
424

 Nevertheless, as issues regarding the relationship and the primacy between 

                                                                                                                                               
directive. The Transportes Urbanos claimed damages before the Council of Ministers, but his application 

was dismissed. According to the administrative decision, the direct causal link between the infringement 

of EU law and the damages was broken due to the fact that Transportes Urbanos had failed to request 

rectification of self-assessments in due time. See PLAZA (note 417), p. 32.  
419

 (ECJ) Judgment in Transportes Urbanos y Servicios Generales (note 415), see especially paragraphs 

33, 36, 43–46, 48. PLAZA argues that the result might have been different had the Tribunal Supremo 

presented in the preliminary ruling all aspects of the national legislation. See PLAZA (note 417), pp. 48–

49. 
420

 The term ‘joint responsibility’ in the context of violations for EU law was used by NOLLKAEMPER 

who analysed the joint responsibility between the EU and Member States in his research paper. For the 

same concept, DE VISSER used the expression ‘concurrent liability’ in her work. See DE VISSER (note 3), 

p. 47; and NOLLKAEMPER (note 60).  
421

 (ECJ) Judgments of 21 May 1976 in Roquette Frères v Commission, 26/74, ECR, EU:C:1976:69; of 

27 February 1980 in Just, 68/79, ECR, EU:C:1980:57; and of 17 July 1997 in GT-Link, C-242/95, ECR, 

EU:C:1997:376, paragraphs 58, 60–61. 
422

 (ECJ) Judgment in Metallgesellschaft and Others (note 396); and order of 6 December 2006 in Test 

Claimants in the FII Group Litigation, C-446/04, EU:C:2006:761.  
423

 (ECJ) Judgment of 18 January 2001 in Stockholm Lindöpark, C-150/99, ECR, EU:C:2001:34, 

especially paragraph 35. 
424

 According to ANAGNOSTARAS, the ECJ judgment in Stockholm Lindöpark seems to suggest that 

there would be no objection if national law obliged the claimant to bring its claim under an entitlement 

action with the availability of a liability suit being reserved for any further loss that could not be 

recovered under the direct effect doctrine. The Stockholm Lindöpark case can be briefly summarized as 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61974CJ0026
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61979CJ0068
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61995CJ0242
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61999CJ0150
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a recovery and a liability action fall outside the main topic of this research, they will not 

be further analysed here.
425

 

The following judgments aim to demonstrate that damages caused by violation of 

individual rights conferred by VAT directives may give rise to liability claims based on 

either legislative, or administrative and judicial errors. Thus, there is no rule regarding 

the branch of government that is to be sued in such cases. 

a) Liability for a legislative omission 

In several German cases, the responsibility for violation of EU law was attributed to 

the national legislature, given the inconsistency of the national rules with the VAT 

directive. The liability actions were preceded by an ECJ judgment
426

 holding that 

Germany had been in violation of the EU directive
427

 since it had exempted public 

casinos from VAT whereas privately-owned casinos were subject to VAT. Following 

the ECJ judgment, several claims were brought by former operators of private gambling 

establishments in order to seek compensation for the VAT unduly paid when the 

discriminatory German law had been in force. However, the Kammergericht Berlin and 

the Bundesgerichtshof (Federal Court of Justice, hereinafter BGH), denied 

compensation by the state for different reasons. 

(a) Judgment of the German Kammergericht Berlin of 2011 

In its judgment of 24 June 2011, the Kammergericht Berlin
428

 held that the infringed 

provision of the directive
429

 did not confer rights on individuals but aimed to 

accomplish neutral taxation.  

Lock criticizes this conclusion and states that, prior to this decision, the ECJ had 

already held the provision to be directly effective, and it explicitly stated that 

individuals could rely on provisions “in so far as they define rights which individuals 

are able to assert against the State”.
430

 

(b) Judgment of the German Bundesgerichtshof of 2012 

As for a judgment of the BGH, handed down on 24 June 2012,
431

 the damages claim 

was refused for a different reason. Referring to the ECJ case-law
432

, the BGH 

                                                                                                                                               
follows. The claimant was a development company which, being exempted from the payment of VAT, 

had not been entitled under Swedish law to deduct VAT incurred on goods and services it had provided. It 

claimed that the directive precluded national legislation from introducing such a general exemption. It 

then brought a Francovich action against the state, on the basis of the failure to implement this measure 

correctly in the domestic legal order. See ANAGNOSTARAS 2001A (note 16), p. 376. 
425

 In this regard see also the judgment (ECtHR) S.A. Dangeville v. France, judgment of 16 April 2002, 

no. 36677/97, ECHR 2002-III. 
426

 (ECJ) Judgment of 17 February 2005 in Linneweber and Akritidis, C-453/02 and C-462/02, ECR, 

EU:C:2005:92. 
427

 (EU) Sixth Council Directive 77/388/EEC (note 307). 
428

 (DE) Kammergericht Berlin, Urteil, 24/06/2011, 9 U 233/10, reported by LOCK (note 13), pp. 1691–

1692.  
429

 (EU) Sixth Council Directive 77/388/EEC (note 307), Art. 13(B)(f). 
430

 LOCK (note 13), pp. 1691–1692. 
431

 (DE) BGH, Beschluss, 26/04/2012, III ZR 215/11, reported by LAUT, Thomas, in Reflets nº 2/2012, 

p. 42.  
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acknowledged that Member States had to respect the principle of fiscal neutrality and 

could not make the benefit of exemption dependent on the identity of an operator of 

gambling activities and gambling machines. Nonetheless, the BGH considered that the 

failure to implement the directive into German law within the required timeframe did 

not constitute a sufficiently serious breach to trigger state liability.  

In these cases a previous ECJ judgment had already established the German 

legislation's inconsistency with EU law. Such a finding usually serves as an incentive 

for the aggrieved party to raise the liability of the legislature. This can help to explain 

why the legislative act, and not the administrative decision, was at issue in the 

proceedings.  

While, in principle, the German courts accepted the possibility of bringing a liability 

action on the basis of a legislative breach, with no need for prior contestation of the 

administrative decision, the Belgian supreme court arrived at a different solution.
433   

(c) Judgment of Belgian the Cour de Cassation of 2008  

The Cour de Cassation (Supreme Court) handed down a judgment on 23 June 

2008,
434

 based on facts similar to those in the above German cases. A company 

requested the reimbursement of VAT paid in the past, the legal basis of which was later 

declared contrary to the EU directive.
435

  

The Cour de Cassation found, however, that the claimant company had not lodged 

an appeal against the administrative decision in time. This omission was sufficient to 

break the causal link between the action of the legislature and the damage suffered. The 

fact that the unlawfulness of the national rule with regard to the EU law had not been 

established at the time of the facts was irrelevant in this regard. The Cour de Cassation 

held that it should have not prevented the claimant from availing themself in time of all 

legal remedies available to them, i.e. to appeal against the administrative decision.  

The Belgian Court de Cassation thus denied a liability claim where previous 

administrative remedies had not been exhausted. 

(d) Judgment of the Spanish Tribunal Supremo of 2010  

As explained above, the Transportes Urbanos case before the Spanish Tribunal 

Supremo concerned a liability action against the state based on the legislature’s act. The 

case related to the obligation to exhaust available remedies according to the principle of 

equivalence. The Tribunal Supremo handed down its final judgment on 17 September 

2010,
436

 following a reference for a preliminary ruling to the ECJ was made.
437

 

                                                                                                                                               
432

 (ECJ) Judgments of 11 June 1998 in Fischer, C-283/95, ECR, EU:C:1998:276; and in Linneweber 

and Akritidis (note 426). 
433

 It may also be relevant whether the taxable person should have paid tax on the basis of an 

administrative decision or is obliged to comply with the payment obligations directly on the basis of the 

legislative rule according to a system of tax self-assessment. 
434

 (BE) Cour de cassation, 3e chambre, arrêt, 23/06/2008, Fruytier Scierie/Province de Luxembourg et 

Région wallonne, reported by RÉMY, Céline, in Reflets nº 3/2008, p. 13.  
435

 (EU) Sixth Council Directive 77/388/EEC (note 307), Art. 33. 
436

 (ES) Tribunal Supremo, Sala de lo Contencioso-Administrativo, Secciòn 6ª, auto, 17/09/2010, 

Transportes Urbanos y Servicios Generales S.A.L./Consejo de Ministros, Recurso Nº 153/2007, reported 

by PLAZA (note 417), p. 50. 
437

 (ECJ) Judgment in Transportes Urbanos y Servicios Generales (note 415). 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61995CJ0283
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The factual background of this case is similar to that in the above Belgian action. 

The Transportes Urbanos company had paid an undue amount of tax as a consequence 

of the incorrect implementation of the EU directive
438

 into Spanish law.
439

 However, the 

ECJ judgment
440

 that declared the Spanish law contrary to the directive was only 

delivered at a time when the time limit for the company to request the rectification of its 

self-assessment and the refund of overpayments had already passed.  

The claim for damages that the company brought before the Council of Ministers 

was dismissed. According to the council, the direct causal link between the 

infringement of EU law and the damages was broken due to the fact that Transportes 

Urbanos had failed to request the rectification of those self-assessments in due time.  

The company challenged the decision before the Tribunal Supremo, which referred a 

request for preliminary ruling to the ECJ.
441

 The ECJ found that, since the prior 

exhaustion of remedies was not a condition under Spanish law for compensation of 

damages incurred from a breach of the Constitution, the rule concerning EU liability 

claims infringed the principle of equivalence.
442

 

In the end, the Tribunal Supremo held the state liable for the breach of the EU 

directive by the legislature and ordered it to pay compensation. In particular, the court 

declared that “there is a direct causal link between the breach and the damage sustained 

by the injured person, and it cannot be sustained that such causal relationship is 

breached because the claimant did not exhaust the administrative and judicial remedies 

available against the tax decision.” It therefore overruled its previous case-law, under 

which failure to challenge in due time administrative decisions, applying national laws 

in breach with EU law, had entailed the breach of the causal link.
443

 

b) Liability for a breach by the tax administration 

The previous cases concerned liability claims due to violation of EU law by the 

legislature; especially on the ground of the non- or incorrect transposition of the VAT 

directives. There are, however, other national judgments which show that, in several 

cases, the actions were instead directed against the tax authority’s decision. 

                                                 
438

 (EU) Sixth Council Directive 77/388/EEC (note 307), Art. 13(B)(f). 
439

 Since the Act 37/1992 on Value Added Tax provided for limitations to the right to deduct VAT that 

were incompatible with the aforementioned directive. See PLAZA (note 417), p. 37. 
440

 (ECJ) Judgment of 6 October 2005 in Commission v Spain, C-204/03, ECR, EU:C:2005:588. 
441

 (ES) Tribunal Supremo, Sala de lo Contencioso-Administrativo, Secciòn 6ª, auto de 01/02/2008, 

Transportes Urbanos y Servicios Generales S.A.L./Consejo de Ministros, reported in database JuriFast. 

The Tribunal Supremo asked, as the ECJ reworded the question, “whether European Union law precludes 

a rule of a Member State under which action for damages against the state, alleging a breach of that law 

by national legislation, are subject to a condition requiring prior exhaustion of remedies against a harmful 

administrative measure, when those actions are not subject to such a condition where they allege a breach 

of the Constitution by national legislation”. See (ECJ) judgment in Commission v Spain (note 440), 

paragraph 26. 
442

 (ECJ) Judgment in Transportes Urbanos y Servicios Generales (note 415), paragraphs 36–37, 44, 48. 
443

 PLAZA (note 417), p. 50. 
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(a) Judgment of the Danish Vestre Landsret of 2005 

In a judgment of 9 November 2005, Vestre Landsret (Western High Court) ordered 

the Ministry of Taxation to pay damages for the violation of the VAT directive.
444

 The 

civil liability proceeding was preceded by an ECJ judgment
445

 declaring the national 

implementing measure contrary to EU law.
446

 In the subsequent proceedings, the Vestre 

Landsret found that, the provision of the VAT directive being clear, the violation of the 

norm constituted a qualified infringement of EU law engaging the liability of the 

Ministry of Taxation. Because of this, it ordered the Ministry to compensate the 

claimant for the tax unduly paid, except for the part that had been passed on others. 

(b) Judgment of the German Bundesfinanzhof of 2005 

The German Bundesfinanzhof handed down a judgment on 13 January 2005 which 

has a similar background to the above Danish case. The main question was whether a 

tax decision which proved to be contrary to the EU law in the light of the subsequent 

jurisprudence of the ECJ, can give rise to compensation.
447

  

In this case, the claimant, a company that operated an out-patient care service, had 

not been exempted from VAT for the period between 1989 and 1991. The company 

initiated an action against the Finanzamt to obtain compensation for the tax unduly 

paid. The Bundesfinanzhof, while hearing the case, submitted a request for preliminary 

ruling to the ECJ.  

In its preliminary ruling, in 2002, the ECJ gave an interpretation of the directive in 

favour of the claimant.
448

 The Bundesfinanzhof thus had to decide whether the claimant 

had the right to VAT compensation for the overpaid tax in the light of the subsequent 

ECJ jurisprudence, and on the basis of the state liability doctrine. The Bundesfinanzhof 

examined whether the assessment decisions of the Finanzamt should be considered as a 

sufficiently serious violation of the EU law. It responded in the negative, while stating 

that even the Bundesfinanzhof itself had doubts about the correct interpretation of the 

directive at the time of the case. That meant that the conditions for state liability were 

not met and the request was rejected.   

(c) Judgment of the Netherlands’ Hoge Raad of 2000 

The Hoge Raad der Nederlanden (Supreme Court of the Netherlands) held a 

judgment on 29 March 2000 on a liability claim for the legal costs of bringing a 

recovery action to get unduly paid taxes reimbursed. 

                                                 
444

 (DN) Vestre Landsret, dom af 09/11/2005, Cimber Air A/S/Skatteministeriet, TfS 2005.957, 

reported in the XXIVth Annual Report on monitoring the application of EU law (2012) [COM(2007) 

398], Annex VI (2006) p. I-41.  
445

 (ECJ) Judgment of 16 September 2004 in Cimber Air, C-382/02, ECR, EU:C:2004:534. 
446

 The judgment ordering the compensation had been handed down in a proceeding in which the 

preliminary ruling had been pronounced. 
447

 (DE) Bundesfinanzhof, 13/01/2005, V R 35/03, Der Betrieb 2005, p. 1093, reported in the XXIIIrd 

Annual Report on monitoring the application of EU law (2005) [COM(2006) 416], Annex VI (2005), p. I-

33; and Bundesfinanzhof, 21/04/2005, V R 16/04, Der Betrieb 2005, p. 2005, reported in the XIIIrd 

Annual Report on monitoring the application of EU law (2005) [COM(2006) 416], Annex VI (2005), p. I-

33.  
448

 (ECJ) Judgment of 10 September 2002 in Kügler, C-141/00, ECR, EU:C:2002:473. 
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At first, the taxpayer brought a recovery action and got the unduly paid tax 

reimbursed. However, as he received only this under national rules, he sought 

compensation before the Hoge Raad for the legal costs incurred in the recovery action. 

The Hoge Raad held that there was no infringement of EU law and, thus, no duty to pay 

compensation for the legal costs.
449 

The Hoge Raad stressed that, while the Netherlands 

had correctly implemented the directive,
450

 the recovery at issue was not based on the 

chargeable events within the meaning of the provision concerned and that, therefore, 

VAT was not due in that particular case. The claim was accordingly rejected. 

It is worth noting that the reimbursement of the allegedly unlawfully charged tax 

had been demanded in the first course of action. The liability claim was only brought 

afterwards, to seek compensation for the costs that had not been paid in the recovery 

action. 

c) Liability for a breach by the judiciary 

Moreover, several liability actions against the state for violation of rights conferred 

by the VAT directives were directed against the administrative courts’ judgments 

confirming the decision of the tax authority.
451

 Without presenting in detail these cases, 

which have already been described above, it is noteworthy to briefly recall the four most 

relevant judgments in this regard. 

(a) Decision of the Justitiekanslern of 2009 

Mention should in particular be made of the decision of 6 June 2009 of 
 
the 

Justitiekanslern which awarded compensation for damages suffered in relation to VAT 

payment.
452

 

The claimant company invoked, in vain, the EU directive before the tax authority in 

order to exercise their right to VAT deduction. The administrative court confirmed the 

decision of the fiscal authority, and this judgment became final after the refusal by the 

Regeringsrätten to declare the appeal lodged against it admissible.  

Deciding on the liability action against the state, the Justitiekaslern found that the 

violation of law by the Regeringsrätten was sufficiently serious to give rise to 

compensation. According to the Justitiekaslern, the Regeringsrätten should have 

declared the appeal admissible, with regard to the new ECJ case-law on this matter. 

Specifically, the ECJ had rendered a judgment which was favourable to the claimant, 

just before the Regeringsrätten’s refusal. Therefore, in the light of this new ECJ 

jurisprudence, the appeal should have been declared admissible. 

In this case, the finding of a sufficiently serious breach of EU law was due to the 

new ECJ jurisprudence, which emerged only before the Regeringsrätten’s decision. 

                                                 
449

 (NL) Hoge Raad, arrest van 29/03/2000, X./Staatssecretaris van Financiën, reported in the XVIII 

Annual Report on monitoring the application of Community law (2000) [COM(2001) 309], Annex VI 

(2000), p. 54. 
450

 (EU) Sixth Council Directive 77/388/EEC (note 307), Article 13(B)(f). 
451

 (SE) Justitiekanslern, Beslut, 06/04/2009 (note 80); (FI) Korkein oikeus, tuomio, 05/07/2013 (note 

80); (HU) Kúria, ítélet, 11/12/2013 (note 211); and (BG) Sofiyski gradski sad, Reshenie, 03/01/2014 

(note 120). 
452

 (SE) Justitiekanslern, Beslut, 06/04/2009 (note 80). 
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Therefore, the decision of attributing the violation of EU law to this court seems to be 

justified. 

(b) Judgment of the Finnish Korkein oikeus of 2013 

Similarly important is the judgment of 5 July 2013 by the Korkein oikeus, which has 

also awarded damages in favour of the claimant for the violation of his rights conferred 

by EU rules regarding tax payment.
453

  

The case concerned a decision of the fiscal administration, confirmed by the Korkein 

hallinto-oikeus, imposing the payment of VAT and other taxes on the claimant. In the 

liability proceedings lodged against the state before the Korkein oikeus, this latter court 

referred to ECJ judgments
454

 to find that the Finnish system was discriminatory and 

contrary to EU rules. Therefore, it ordered compensation for the prejudice suffered as 

the result of the application of the unlawful national fiscal rules in the claimant’s case. 

As already mentioned, this judgment is not clear on the question of whether the 

violation of EU law was attributable to the legislature, to the tax administration or to the 

administrative court. In fact, there are several particularities of this case. First, the entire 

system as a whole has been found contrary to the EU law. Second, by the time the 

judgment was made, the ECJ had already rendered a judgment declaring the Finnish 

regulation contrary to EU law. Third, the state as an entity was the defendant, and not 

the national supreme court. That meant that the civil court had the possibility to address 

the breach of EU law by the state as an entity, without the need to narrow the scope of 

the examination for the judgment of the court. There are, however, indications showing 

that the Finland was especially held liable for the erroneous decision of the Korkein 

hallinto-oikeus. In particular, the Korkein oikeus emphasized that the state liability 

principle applies even to damages incurred as a result of the decision of the Member 

States’ supreme court.
455

 In my view, all the above circumstances contributed to the 

establishment of liability and the allocation of damages at the end. 

(c) Judgment of the Hungarian Kúria of 2013 

The Kúria rendered a judgment on 11 December 2013 in a liability action against 

the state by reason of the breach of the EU rules regarding the right to deduction of the 

VAT paid.
456

   

The liability action originated in an administrative dispute between the claimant and 

the fiscal authority. The tax administration denied the right of the claimant to deduct the 

VAT paid, and the Kúria, as an administrative court of last instance, confirmed this 

decision. Sitting as an appeal court on the liability action, the Kúria dismissed the action 

invoking the domestic procedural rules. In this regard, the Kúria pointed out that the 

claimant himself had not invoked the directive in the proceedings before the 

administrative court. Since the court is bound by the pleas raised by the parties, the 

administrative court had not committed any breach when it had not considered the EU 

law. 

                                                 
453

 (FI) Korkein oikeus, tuomio, 05/07/2013 (note 80).  
454

 (ECJ) Judgments in Tulliasiamies and Siilin (note 299); and in Commission v Finland (note 299). 
455

 (FI) Korkein oikeus, tuomio, 05/07/2013 (note 80), point 24. 
456

 (HU) Kúria, ítélet, 11/12/2013 (note 211). 
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(d) Judgment of the Bulgarian Sofiyski gradski sad of 2014 

The judgment of the Sofiyski gradski sad handed down on 3 January 2014 in a 

liability claim against Bulgaria for violation of EU law by the Varhoven administrativen 

sad also concerned a decision regarding VAT payment.
457

   

The claimant rebuked the Varhoven administrativen sad for having confirmed the 

decision of the fiscal administration rejecting his claim for VAT deduction. The Sofiyski 

gradski sad rejected the liability action. The court stated that the judgment of the 

Varhoven administrativen sad was correct in the light of ECJ case-law relative to VAT 

deductions. Moreover, the provisions of the directive were sufficiently clear, meaning 

that the Varhoven administrativen sad was not in breach in its obligation to make 

preliminary reference either. 

The conclusion is that if the EU directive was correctly implemented into the 

national legal order, the liability of the legislation and the administration cannot be 

raised. In such a case, only the jurisdiction can be rebuked for having violated EU law, 

and especially, for failing to interpret the national rules in conformity with the directive.  

(e) Conclusion 

In sum, the above judgments show that in case of violation of rights conferred in 

non-implemented directives, the damage of the individual can be related to breaches 

committed by several branches of government. It is therefore not obvious which branch 

of the state is responsible for the damages suffered. In fact, the loss of the individual can 

often be related to several branches, depending on the special circumstances of the case.  

5. The situation of sole breach by one Member State body 

In order to understand the whole context, it should be emphasized that there exist 

situations when liability can be clearly attributed to one or another branch of 

government, notwithstanding the eventual involvement of several branches of 

government in the breach of EU law. This is because the infringement of a substantive 

EU norm does not go together with the infringement of the procedural obligation 

regarding the application of this EU norm in every situation. Under certain 

circumstances, Member State bodies are exempt from the obligation to apply the EU 

norm, e.g. because of the absence of the direct effect of the provision in the case.
458

 The 

following judgments aim to demonstrate this scenario. 

                                                 
457

 (BG) Sofiyski gradski sad, Reshenie, 03/01/2014 (note 120). 
458

 According to ANAGNOSTARAS, there exist only two situations in which the legislature’s conduct is 

considered beyond doubt as the primary cause of the claimant’s loss. The first is when the damage 

sustained by the individual emanates directly from a legislative breach without the interposition of an 

administrative authority. The second situation is when the violation concerns the infringement of a non-

directly effective EU norm, and consistent interpretation is not possible either. As there is no obligation 

imposed upon the administration to give effect to these provisions, it seems reasonable to impute the 

breach to the legislature, on the basis of its failure to comply with its duties under Article 10 [ex 5] E.C. 

See ANAGNOSTARAS 2001B (note 364), p. 144. 
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a) Responsibility of the legislature 

Non-implemented directives do not produce direct effect between private parties.
459

 

If the consistent interpretation of the EU provision with the national rules is not possible 

either, the breach can only be attributed to the national legislature. The reason is that 

administrative and judicial bodies do not have any procedural obligation to apply 

substantive EU norms that do not have direct effect and are contrary to the national 

rules. Therefore, even if these bodies infringe a substantive EU norm, they do not 

infringe any procedural obligation regarding the application of this substantive EU 

norm.
460

 As a result, they cannot be held responsible for violating EU law, even if they 

seem to be involved in the breach.
461

  

A Portuguese judgment on state liability for breach of individual rights conferred by 

the motor insurance directive
462

 illustrates this scenario. 

(a) Judgment of the Portuguese Supremo Tribunal de Justiça of 2007 

In this case the Supremo Tribunal de Justiça had to decide whether the claimants 

were entitled to receive compensation from the state for what they had not received 

under a previous judgment by the Portuguese court, considered to be contrary to EU 

law. In its judgment rendered on 27 November 2007, the Supremo Tribunal de Justiça 

found that such liability should lie with the Member State, since it had violated the 

Treaty by not implementing the directive
463

 in question in due time into Portuguese 

law.
464

 

An action between a car insurance company and the claimants was the origin of the 

liability claim against the state. In this first course of action, the Portuguese court 

ordered the insurance company to pay compensation to the claimants, following a traffic 

accident that had caused the death of their mother. However, as the directive had not yet 

                                                 
459

 (ECJ) Judgments of 26 February 1986 in Marshall, 152/84, ECR, EU:C:1986:84; of 14 July 1994 in 

Faccini Dori, C-91/92, ECR, EU:C:1994:292; of 7 March 1996 in El Corte Inglés, C-192/94, ECR, 

EU:C:1996:88; and of 4 December 1997 in Daihatsu Deutschland, C-97/96, ECR, EU:C:1997:581. 
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 As PRECHAL pointed out, the state liability “originates from the breach of a Community law 

obligation and not from a Community law provision itself, such as a Treaty provision or a directive”. See 

PRECHAL 2006 (note 30), p. 301. 
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Worlds Collide! Competing Visions of the Relationship between Direct Effect and Supremacy’. Common 

Market Law Review 44, no. 4 (2007): 931–963, in particular pp. 937–940, 944–945; EILMANSBERGER 

(note 48), in particular pp. 1213–1215; HILSON, Christopher and DOWNES, Antony. ‘Making Sense of 

Rights: Community Rights in E.C. Law’. European Law Review 24, no. 2 (1999): 121–138; PRECHAL, 

Sacha. ‘Does Direct Effect Still Matter?’ Common Market Law Review 37, no. 5 (2000): 1047–1069, in 

particular p. 1050; VAN GERVEN, Walter. ‘Bridging the Gap between Community and National Laws: 

Towards a Principle of Homogeneity in the Field of Legal Remedies?’ Common Market Law Review 32, 

no. 3 (1995): 679–702; and VAN GERVEN (note 18). 
462

 (EU) Second Council Directive 84/5/EEC of 30 December 1983 on the approximation of the laws of 

the Member States relating to insurance against civil liability in respect of the use of motor vehicles (OJ L 

8, 11.01.1984, p. 17–20). 
463

 (EU) Second Council Directive 84/5/EEC (note 462). 
464

 (PT) Supremo Tribunal de Justiça, Acórdão, 27/11/2007 (note 278). 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61984CJ0152
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61992CJ0091
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61994CJ0192
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61996CJ0097
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been implemented into Portuguese law by that time, the court had applied the national 

rules. As a result, the claimants received less money than they would have been entitled 

to under the directive.   

Afterwards, the claimants introduced an action against the state, requesting the 

difference between the amount that the insurance company had been ordered to pay 

them and the amount they would have received had the state implemented the directive 

by the deadline. 

The Supremo Tribunal de Justiça examined whether the conditions of state liability 

under EU law had been established. It reached the conclusion that there had been a clear 

failure on the part of the state, as it had not implemented the directive in question in due 

time to the Portuguese law. This breach made the state liable for the damage incurred. 

A similar decision, on a similar factual and judicial background was rendered by the 

Tribunal Central Administrativo in 2008.
465

 

In conclusion, in situations where a non-implemented directive cannot produce 

direct effect between the parties before the national court, the violation of EU law which 

can entail liability of the state can only be attributed to the legislature.  

b) Responsibility of the judicature 

On the other side, there exist situations where the only source of the damage is the 

act of the judicature.  

These situations involve breaches,
466

 first; when the national court applies an EU 

provision correctly implemented into the national legal order in a way that is contrary to 

the EU law;
467

 second, when the national court does not comply with its obligation to 

refer a preliminary question to the ECJ; and third, when the national court infringes a 

procedural right conferred by the EU law, for example the Article 47 of the Charter on 

the right to receive a judgment in a reasonable time. 

Hereby an example for the first scenario will be offered. The other two situations 

will be dealt with later, in the chapter dedicated to the theory of the Köbler doctrine.
468

 

(a) ECJ case-law on judicial liability: the Commission v Spain case 

The ECJ judgment in Commission v Spain
469

 is the first pure judicial infringement in 

the history of EU law, according to several legal commentators.
470

 In effect, it was the 

first time ever that the ECJ declared that a Member State was in breach of EU law as a 

result of a national supreme court decision.
471

  

                                                 
465

 (PT) Tribunal Central Administrativo Sul, 21/02/2008. 
466

 The two scenarios envisaged by RODRÍGUEZ in this regard are the failure to request a preliminary 

ruling and the violation of the right to a fair trial, including the undue delay of a process. RODRÍGUEZ 

(note 5), p. 617. See also TIMMERMANS (note 360), pp. 161–162. 
467

 In this situation, the national court is also in breach of the national law. 
468

 See Chapter V, section C.  
469

 (ECJ) Judgment in Commission v Spain (note 382). For detailed analysis, see ESCUDERO (note 385) 

and also TABOROWSKI (note 360), pp. 1891–1892. 
470

 DO, T. Uyen. ‘Droit Fiscal. Arrêt “Commission Européenne C. Royaume d’Espagne”. (Arrêt Du 12 

Novembre 2009, Aff. C-154/08)’. Revue Du Droit de l’Union Européenne, no. 1 (2010): 146–148, pp. 

145–146. 
471

 The ECJ declared that “by considering that the services supplied to an Autonomous Community by 

‘registradores de la propiedad’ acting as settlement agents in charge of a settlement office of a mortgage 
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The ECJ delivered its judgment in an infringement action brought by the 

Commission against Spain for failure to fulfil its obligations under the VAT directive. 

The Spanish law was harmonized with the Sixth Directive, and the Spanish tax 

administration also correctly applied the case-law of the ECJ in that matter. The 

violation of the EU law lay clearly in the judgments rendered by the Spanish supreme 

administrative court.  

The underlying legal question concerned the qualification of the Spanish Registrars, 

notably whether they should be considered as public bodies or professionals for VAT 

purposes. This question determined whether their activities were subject to VAT. The 

Spanish administration had traditionally qualified the Registrars as professionals, 

therefore subject to VAT. However, following a judgment by the supreme court of 

Spain which qualified the Registrars as public servants,
472

 they were obliged to change 

their approach and exempt the Registrars’ fiscal services from VAT. 

As this latter view was contrary to EU law, the Commission brought an infringement 

action against Spain. It was clear that the infringement was exclusively attributable to 

the case-law of the court of last instance, without any relation to the legislative or 

administrative powers.  

The ECJ established the infringement with a brief reference to the precedent 

judgment in Commission v Italy; however, it did not make any reference to Köbler.  

According to legal commentators, the fact that the ECJ resolved the case in a five-

judge chamber judgment shows that the court clearly refused to fix its doctrine on 

infringement for judicial errors of national supreme courts under Article 258 TFEU.
473

 

The ECJ has resolved the first purely judicial infringement in the history of EU law with 

an excessively low profile. 

6. Conclusion on concurrent liability of several breaches of government 

As it follows from the above, the case-law confirms that there is no general rule 

either in the EU law, or in the Member States on which state body to accuse of violation 

in the event of cumulative breach of EU law by several state bodies. One might even 

suppose that claimants are not aware of the distinction either, and initiate actions 

without paying attention to the identity of the defendant. Member State courts, 

influenced by national traditions and left with no ECJ guidance on the question, then sit 

on the particular claim without putting the violation in a wider context.  

The absence of a rule regarding the question as to which Member State body’s 

liability should be invoked causes inconsistencies. As the gravity of the breach that 

must be proved in a procedure against the legislature is lower, and against the courts is 

                                                                                                                                               
district (‘oficina liquidadora de distrito hipotecario) are not subject to value added tax, the Kingdom of 

Spain has failed to fulfil its obligations under Article 2 and Article 4(1) and (2) of Sixth Council Directive 

77/388/EEC”. 
472

 In its judgment of 12 July 2003, the supreme court of Spain had qualified registrars as public 

officials whose activities had not been subject to VAT. The Spanish central administration disagreed with 

that qualification. However, the judgment of 12 July 2003 had been later confirmed by other subsequent 

decisions of the supreme court and the doctrine exempting some registrars activities from VAT had 

turned into a well-established case-law. 
473

 To do so, the ECJ should not have resolved the Spanish supreme court infringement in a five-judge 

chamber judgment. 
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higher, a party who avails themself in time of all of the (administrative) remedies at 

their disposal before raising the liability of the Member State can find themself in a 

disadvantaged situation.
474

 

In several Member States, the principle of mitigation and the necessity of direct 

causal link seem to shift the responsibility from the legislature to the law-applying 

bodies. This favours the application of the Köbler liability and discourages the 

Francovich claim for a legislative breach; with the result of lowering the individual 

right protection due to the more severe conditions of state liability.  

One may observe that the most claimant-friendly judgments have not specifically 

determined the responsible branch of government but held the state as such liable for the 

violation of EU law.
475

 From the perspective of EU law, this can be easily justified by 

the fact that the obligation of sincere cooperation applies to all Member States bodies.
476

 

Moreover, the ECJ, recognizing the unity of the state doctrine, does not interfere with 

the national attribution of competences.
477

 Therefore, I support the view that 

considering the liability of the state as a whole can be a solution for the problems 

arising from the inconsistencies between Francovich and Köbler liability.
478

 To be able 

to apply such a stance, it is, however, necessary that the national law foresees the 

liability of the state and not that of the state bodies. 

A recent Bulgarian judgment provides an example for the establishment of such a 

joint responsibility.  

(a) Judgment of the Okrazhen sad Yambol from 2015 

In its judgment rendered on 26 November 2015, the Okrazhen sad Yambol has 

established joint responsibility of the Varhoven kasatsionen sad, as well as national 

administrative and legislative bodies for the damage sustained by a company due to the 

                                                 
474

 The legislature is ‘automatically’ responsible for the non-implementation of a directive, as the 

violation of Art. 288 TFEU is considered as sufficiently serious breach by itself. However, in case of a 

failure by the administration to apply the directly effective provisions of a non-implemented directive, a 

‘sufficiently serious’ breach must be proved. As for the liability of the national courts, only a manifest 

and exceptional violation triggers liability. 
475

 In this regard, in addition to the above Finnish and Bulgarian cases (note 80), a judgment by the 

Cour administrative d'appel de Paris of 1 Juillet 1992, is noteworthy for several reasons. First of all, it 

has established the liability of the state for the belated implementation of an EU directive prior to the ECJ 

judgment in Francovich. Moreover, the Cour administrative d'appel de Paris has reached this conclusion 

on the basis of the Art. 10 TEC, stipulating that Member States should take all appropriate measures to 

ensure the fulfilment of their obligations under Community law. Hence, according to the judgment, it was 

the responsibility of the state to compensate the loss caused by the non-implementation of the directive. 

Nevertheless, the judgment was quashed on second instance by the Conseil d’État. See (FR) Cour 

administrative d'appel de Paris, Section plénière, arrêt, 01/07/1992, SA Cabinet Jacques Dangeville, 

A.J.D.A. 1992, at 768, Droit administratif 1992 nº 394 (résumé), reported by GRANGER (note 10), p. 165, 

ANAGNOSTARAS 2001B (note 364), p. 148, and in Jean Monnet Database; and Conseil d’État, Assemblée, 

arrêt, 30/10/1996, Ministre du Budget/SA Jacques Dangeville, English translation in EC Tax Review 

(1997), pp. 190–191, reported by BETLEM and others (note 11), pp. 47–48, GRANGER (note 10), p. 165, 

and in Jean Monnet Database.  
476

  
477

 (EU) Article 4, paragraph 3, TEU; and (ECJ) judgment in Köbler (note 1) paragraph 32. 
478

 It is true that, such a solution can eventually meet procedural limitations in Member States where the 

defendant is, by law, the state body and not the state itself. 
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application of a national act contrary to EU law.
479

  Therefore, it ordered the state to pay 

compensation to the company.  

In particular, the Okrazhen sad Yambol pointed out that the European Commission 

had even initiated infringement proceedings against Bulgaria claiming violation of EU 

law due to the contested provision of the national privatization control act.
480

 Therefore, 

as the Okrazhen sad Yambol argued, the Bulgarian Parliament had infringed its 

obligation of cooperation enshrined under Art. 4(3) TEU by not having amended the 

national law. This breach amounted to a sufficiently serious violation of EU law. In 

addition, the national executive body had also contributed to the damages by having 

rendered its decision on the basis of the national provision contrary to EU law. 

Moreover, the Okrazhen sad Yambol held the Varhoven kasatsionen sad also 

responsible for the breach. In this regard, the first instance court argued that in the 

proceedings on the revision of the administrative decision, the supreme court should 

have referred a preliminary question to the ECJ in order to evaluate the compatibility of 

the national law with EU law. Given the circumstances of the case, i.e. the serious 

doubts regarding such compatibility, the referral should not have been avoided.  

After having found that all the three branches of the state had contributed to the 

damages incurred, the Okrazhen sad Yambol ordered the state to pay compensation to 

the company.
481

 By doing so, the court was not obliged to distinguish between the 

Francovich and Köbler conditions of state liability but could instead consider the breach 

as a whole. In my opinion, this was a determinant factor in establishing liability. As, in 

fact, all the three branches had been in breach of their respective obligations regarding 

the application of EU law, the court could found the infringement sufficiently serious to 

trigger liability.   

                                                 
479

 (BG) Okrazhen sad Yambol, Reshenie, 26/11/2016 (note 80). 
480

 The Okrazhen sad Yambol referred to the infringement proceedings n
o
 2012/4002. 

481
 One must not, however, forget that this judgment is not definitive. 
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B. Retrial on the ground of violation of EU law 

1. Theory 

In several Member States, there is a possibility for an individual whose rights have 

been infringed by a final judgment to invoke the violation of EU law as a ground for 

retrial. It is usually a subsequent ECJ judgment on the same question of law which 

reveals the inconsistency of the national judgment with the EU norm. 

Several authors favour retrial, which they find a more efficient remedy than the 

Köbler action. Their main arguments is that, first of all, it allows a high standard of 

culpability (i.e. the application of the criterion of ‘manifest infringement’ or ‘serious 

breach’ as set out in Köbler) to be avoided.
482

 Furthermore, the principle of legality is 

served optimally by giving precedence to judicial actions that award substantive 

protection, as opposed to mere economic compensation.
483

 Moreover, in situations 

where non-pecuniary damage is at stake, suing the state for damages can even be 

insufficient.
484

 Therefore, as Wattel and Anagnostaras point out, pecuniary 

reinstatement may help to ease the injustice suffered, but it remains only the second best 

solution compared to alternative forms of substantive relief.
485

 Kornezov even arrives at 

the conclusion that there is a genuine need to allow cases to be reopened if the final 

judgment has proved to contrary to EU law, under several circumstances.
486

 

In my view, retrial is a more generous tool than liability to protect individual rights 

for another reason as well. In fact, not only the gravity of the breach does not need to be 

manifest, but there is no need to prove a ‘tort’ on the side of the court either. In fact, the 

violation of the substantive EU norm may in itself be a sufficient ground for retrial, 

while liability requires the violation by the court of one of its procedural obligations 

regarding the application of the substantive norm. 

Considering all arguments above, retrial appears to be more suitable to remedy 

infringed rights, while liability is more of a preventive tool, useful to deter supreme 

courts from infringements.
487

  

                                                 
482

 ANAGNOSTARAS 2007 (note 16), p. 737. Having in mind the Kühne & Heitz scenario, WATTEL states 

that, although this remedy, too, is a procedural discrimination against all individuals who happen not to be 

in a position to invoke some technical EU right, it is less inexpedient than the Köbler doctrine. The four 

main advantages that he enlists are the following. First, no value-judgment of any Court decision needs to 

be struck. Second, no special claim procedures need to be set up. Third, the extra workload for the 

judiciary is less significant. Fourthly, the administrative decision is revised instead of damages being paid 

and (therefore) arbitrary budgetary effects are less likely. See also WATTEL (note 4), p. 189. 
483

 ANAGNOSTARAS 2007 (note 16), pp. 736–737. 
484

 For KORNEZOV, suing the Member State for damages cannot be of much comfort if, for example, the 

person is still subject to discrimination or cannot effectively exercise his right to free movement. See 

KORNEZOV (note 19), pp. 810, 838. See also, as for the violation of ECHR, Recommendation No. R 

(2000) 2 of the Committee of Ministers to member states on the re-examination or reopening of certain 

cases at domestic level following judgements of the European Court of Human Rights (Adopted by the 

Committee of Ministers on 19 January 2000 at the 694th meeting of the Ministers' Deputies). 
485

 As ANAGNOSTARAS points out, that is also one of the reasons behind the operation of the mitigation 

principle in the field of liability suits. See ANAGNOSTARAS 2007 (note 16), p. 737. 
486

 KORNEZOV (note 19), p. 838. 
487

 This question is related to the subjective nature of the liability criteria.  
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2. ECJ case-law on retrial 

It must be emphasized that EU law does not require the systematic reopening of 

domestic procedures following ECJ judgments. According to the ECJ, such a general 

possibility would endanger the corollary principles of res judicata and legal certainty. 

Hence, under EU law, retrial is exceptional and conditioned by the special 

circumstances of the case. It holds true, even for cases where reopening would make it 

possible to remedy an infringement of EU law by the judgment in question.
488

 

Referring to Kornezov, res judicata and retrial are considered as two sides of the 

same coin for the purposes of the present analysis. The main connection between them 

is that if a previously adjudged issue is contrary to EU law and comes within the scope 

of res judicata, it can be remedied only though retrial.
489

 Therefore, retrial is an 

exceptional measure, with the result of setting aside the effects of res judicata of final 

judgments under special circumstances. Due to this connection between the two 

concepts, ECJ case-law regarding res judicata is briefly presented here. 

The judgment in Kühne & Heitz
490

 concerned the infringement of EU law by an 

administrative decision, which was confirmed by the administrative court with the result 

of attaching res judicata to the matter under dispute.
491

 The ECJ declared that the 

revocation of such a decision by the administrative authority is required only if several 

conditions are fulfilled. First of all, the national court of last instance reached the wrong 

decision without having submitted a request for preliminary ruling to the ECJ. 

Moreover, the national administrative authority had the power, under national law, to 

revoke its own decisions. Furthermore, a subsequent ECJ judgment revealed the 

inconsistency of the decision with the EU law. Finally, the aggrieved party complained 

to the administrative authority immediately after becoming aware of that decision of the 

ECJ.
492

 This principle has been confirmed in the order in i-21 Germany and Arcor.
493

 

                                                 
488

 As the ECJ puts it: “In order to ensure both stability of the law and legal relations and the sound 

administration of justice, it is important that judicial decisions which have become definitive after all 

rights of appeal have been exhausted or after expiry of the time-limits provided for in that connection, can 

no longer be called into question. Accordingly, European Union law does not in all circumstances require 

a national court to disapply domestic rules of procedure conferring the force of res judicata on a 

judgment, even if to do so would make it possible to remedy an infringement of European Union law by 

the judgment in question.” See (ECJ) judgments of 16 March 2006 in Kapferer, C-234/04, ECR, 

EU:C:2006:17, paragraphs 20–22; of 3 September 2009 in Fallimento Olimpiclub, C-2/08, ECR, 

EU:C:2009:506, paragraphs 22–23; of 22 December 2010 in Commission v Slovakia, C-507/08, ECR, 

EU:C:2010:802, paragraphs 59–60; in Impresa Pizzarotti (note 34), paragraphs 54, 59, 62, 64; in Târșia 

(note 34), paragraphs 28–29; and of 11 November 2015 in Klausner Holz Niedersachsen, C-505/14, ECR, 

EU:C:2015:742, paragraphs 38–39. 
489

 On a more detailed presentation of differences between the two concepts see KORNEZOV (note 19), 

pp. 812–814. 
490

 (ECJ) Judgment of 13 January 2004 in Kühne & Heitz, C-453/00, ECR, EU:C:2004:17. 
491

 As HOFSTÖTTER points out, even if the judgment in Kühne & Heitz concerned in the first place a 

mistake of an administrative authority, the case dealt, however, with a violation of EU law by the 

administrative court which confirmed the administrative decision. See HOFSTÖTTER (note 7), pp. 179–180 
492

 (ECJ) Judgment in Kühne & Heitz (note 490), paragraph 28. 
493

 (ECJ) Order of 6 December 2004 in i-21 Germany and Arcor, C-392/04 and C-422/04, ECR, 

EU:C:2004:836. However, contrary to the undertaking Kühne & Heitz, which had exhausted all legal 

remedies available to it, i-21 and Arcor did not avail themselves of their right to appeal against the fee 

assessments issued to them. Accordingly, the judgment in Kühne & Heitz has not finally been relevant for 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62004CJ0234
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http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62000CJ0453
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It is noteworthy that the above two cases concerned the revocation by the 

administrative authority of a previous administrative decision, confirmed by the 

administrative court. As such, these judgments concerned erroneous final judicial 

decisions only indirectly. However, several ECJ judgments have directly dealt with the 

issue of reopening judicial proceedings by the court.  

In the judgment in Lucchini
494

 the ECJ concluded, albeit in a highly specific 

situation, that the principle of res judicata had to be set aside, therefore ensuring that the 

case would be reopened by the court itself. The judgment concerned the recovery of 

state aid granted in breach of EU law.
495

 The national court that handed down the final 

judgment manifestly lacked jurisdiction as to the substance of the case, as the 

Commission has exclusive competence to assess a national state aid measure’s 

compatibility with EU law. According to legal commentators, due to this circumstance, 

the national judgment should have been considered null and therefore lacking the 

authority of res judicata.
496

 

The Klausner Holz Niedersachsen case concerned the application of EU rules on 

state aid as well.
497

 The national rules on res judicata prevented the national court from 

drawing all consequence of a breach of EU rules on state aid because of a previous, 

final judicial decision. Specifically, this previous decision had been given in a dispute 

which did not have the same subject-matter and which did not concern, either 

principally or incidentally, the state aide characteristics of the contracts at issue. The 

ECJ found these rules incompatible with the principle of effectiveness; and emphasized 

that a principle as fundamental as that of the control of state aid cannot be justified 

either by the principle of res judicata or by the principle of legal certainty.
498

 

In the judgment in Fallimento Olimpiclub,
499

 the ECJ found the application of the 

principle res judicata incompatible with the effectiveness of EU law once again, in the 

scope and with the effect at issue in the specific case.
500

 As the ECJ pointed out, the 

                                                                                                                                               
the purposes of determining whether, in the situation of i-21 and Arcor, an administrative body is under 

an obligation to review decisions which have become final. (See order, paragraphs 53–54).  
494

 (ECJ) Judgment in Lucchini (note 33).  
495

 KORNEZOV summarizes the facts of the case as follows. Lucchini hoped to benefit from state aid in 

Italy. Before the Commission could decide on the compatibility of the aid with the internal market, 

Lucchini brought an action before an Italian civil court in order to establish its right to the payment of aid. 

In the meantime, the Commission declared the aid incompatible with the internal market. The national 

court held, nonetheless, that Lucchini was entitled to the aid in question and ordered the competent 

authorities to pay the amounts claimed. The judgment was confirmed on appeal and was not challenged 

any further. It thus acquired the authority of res judicata under Italian law. Consequently, aid was 

disbursed to Lucchini. Upon the Commission’s protest, the Italian authorities ordered Lucchini to 

reimburse the aid. The matter was brought before the Consiglio di Stato, which found the question was 

res judicata, but conceded that this would breach the primacy of EU law. It thus decided to refer the 

question to Luxembourg. See KORNEZOV (note 19), pp. 820–821. 
496

 For further analysis see KORNEZOV (note 19), p. 821–822. He points out that, although the ECJ has 

made no explicit reference to the concept of void judgments, the latter seems to transpire throughout its 

reasoning. See also the ECJ’s own interpretation of Lucchini in (ECJ) judgments in Fallimento 

Olimpiclub (note 488), paragraph 25; and in Impresa Pizzarotti (note 34), paragraph 61. 
497

 (ECJ) Judgment in Klausner Holz Niedersachsen (note 488). 
498

 (ECJ) Judgment in Klausner Holz Niedersachsen (note 488), paragraphs 45–46. 
499

 (ECJ) Judgment in Fallimento Olimpiclub (note 488). 
500

 This case concerned a tax dispute, where res judicata attached also to findings made in previous final 

judgments, notwithstanding the fact that they had been made in relation to a different tax period. The 

wide scope of application of the principle of res judicata prevented the national court to take into 
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way the res judicata was construed under Italian law
501

 not only prevented a final 

judicial decision from being reopened, but also prevented judicial scrutiny in the context 

of a different tax year of any finding on a fundamental issue contained in a final judicial 

decision. This resulted in a recurring violation of EU law, without the possibility to 

remedy the breach. 

As Kornezov concludes, the ECJ favours a narrow concept of res judicata, which, on 

the one hand, requires the identity of the subject-matter and, on the other hand, only 

covers the operative part of a judgment.
502

 National rules on res judicata appear to 

infringe EU law only where they have a wider scope of application. 

The judgment in Kapferer
503

 is sometimes cited as an example of leaving the 

authority of a final judgment’s res judicata unfettered, despite its alleged inconsistency 

with EU law.
504

 The ECJ held in this judgment that the principle of cooperation does 

not require a national court to set aside its internal rules of procedure in order to review 

and set aside a final judicial decision if that decision should be contrary to EU law.
505

 

The same principle was confirmed by the ECJ in its judgment in Commission v 

Slovakia.
506

  

In Impresa Pizzarotti, concerning rules on a public works contract, the ECJ 

confirmed this principle once again;
507

 and supplemented it with a new point. As a 

result, if the applicable domestic rules do provide the possibility for a national court to 

go back on its decision in order to render the situation compatible with national law, 

that possibility must prevail, so that the situation at issue is brought back into line with 

the EU legislation.
508

 Accordingly, to the extent that it is authorized to do so, a national 

court which has given a ruling at last instance, without a reference having first been 

made to the ECJ under Article 267 TFEU, must either supplement or go back on that 

definitive ruling so as to take into account any interpretation of that legislation provided 

                                                                                                                                               
consideration EU rules concerning abusive practice in the field of VAT, even if they relate to a tax year 

for which no final judgment has yet been delivered. 
501

 (IT) Codice Civile (Civil Code), Regio Decreto 16/03/1942, n° 262, “Approvazione del testo del 

Codice civile” (042U262) G.U. 04/04/1946, no. 79, vigenti al 07-02-2016, Art. 2909 on Cosa giudicata 

(res judicata). 
502

 KORNEZOV (note 19), pp. 823–824. 
503

 (ECJ) Judgment in Kapferer (note 488). 
504

 The case concerned pending appeal proceedings, in which one of the issues – the lower court’s 

jurisdiction – was not appealed before the appellate court. The question was whether the principle of loyal 

cooperation required the appellate court to examine ex officio the lower court’s jurisdiction. The ECJ 

concluded that the principle of loyal cooperation did not require the appellate court to disapply its internal 

rules of procedure. See KORNEZOV (note 19), p. 833. 
505

 (ECJ) Judgment in Kapferer (note 488), paragraph 20. However, according to KORNEZOV, the core 

issue in that case was more the scope of review in appeal proceedings in a pending case than the retrial. 

He concludes that, even if the judgment in Kapferer could admittedly be relevant in the context of retrial, 

the ECJ has clearly left the question of whether the applicable national rules were compatible with the 

principles of equivalence and effectiveness unanswered, since this was not raised in the main 

proceedings. It could therefore be inferred that national rules on retrial must, in any event, be in 

conformity with these principles. KORNEZOV (note 19), p. 833. 
506

 (ECJ) Judgment in Commission v Slovakia (note 488), paragraphs 59–60. This case concerned 

measures chosen by the Member State to ensure the recovery of unlawfully allocated state aid. See 

TABOROWSKI (note 360), pp. 1893–1894. 
507

 (ECJ) Judgment in Impresa Pizzarotti (note 34), paragraph 60. 
508

 (ECJ) Judgment in Impresa Pizzarotti (note 34), paragraph 62. 
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by the ECJ subsequently.
509

 This duty is the result of the principles of equivalence and 

effectiveness. 

One may wonder whether denying retrial in cases of breach of EU law is compatible 

with the principle of equivalence, if the same remedy is offered against breaches of the 

ECHR or national constitutional rules.
510

 This question extends beyond the subject of 

this research, so it will not be addressed here. Nevertheless, it is important to remind 

that retrial following ECtHR judgments is only possible in the single case concerned by 

the ECtHR judgment. 

However, it is an important question for the purposes of the present analysis whether 

retrial is applied in the Member States to remedy a violation of EU law and, if this is the 

case, to what extent. In the words of Hofstötter, what position does the approach of ‘try 

again’ hold in the Member States in comparison to the Köbler liability doctrine?
511

 

3. Judgment of the ECHR in the Dangeville case 

It is noteworthy that the ECtHR found in its judgment of 16 April 2002, rendered in 

the case of Dangeville SA, that the principle of res judicata cannot jeopardize the right to 

the recovery of unduly paid taxes.
512

  

This case concerned a company which, after having paid VAT under French law, 

invoked an exemption granted in the VAT directive. Relying on its rights conferred by 

the EU law, the company sought reimbursement of the overpaid VAT. However, the 

French authorities, including the Conseil d’État, denied such exemption. They argued 

that the directive, having not yet been implemented into national law, could not be 

relied on before the national courts.
513

 At that time, the Conseil d’État had not yet 

recognized the direct effect of EU directives. After the refusal, the company made a 

further claim seeking compensation on the ground that the French State was liable for 

VAT unduly paid.
514

 Although by then the Conseil d’État had recognized the principle 

of direct effect, it refused to revise its original judgment because of the principle of res 

                                                 
509

 (ECJ) Judgment in Impresa Pizzarotti (note 34), paragraph 64. 
510

 KORNEZOV (note 19), p. 835. A similar question was at issue in the case Târșia. The question in this 

case is whether EU law precludes national rules which allow retrial in administrative proceedings when 

there is an infringement of the principle of EU law primacy and which do not allow retrial on the same 

basis delivered in civil proceedings. The ECJ found that the principles of equivalence and effectiveness 

do not preclude a situation where there is no possibility for a national court to revise a final decision of a 

court or tribunal made in the course of civil proceedings when that decision is found to be incompatible 

with an interpretation of EU law upheld by the ECJ after the date on which that decision became final, 

even though such a possibility does exist as regards final decisions of a court or tribunal incompatible 

with EU law made in the course of administrative proceedings. See (ECJ) judgment in Târșia (note 34). 
511

 HOFSTÖTTER (note 7), pp. 179–181. 
512

 (ECtHR) S.A. Dangeville v. France (note 425), § 71. 
513

 (FR) Conseil d'État, Assemblée, arrêt, 30/10/1996, S.A. Cabinet Revert et Badelon, 45126, publié au 

recueil Lebon. 
514

 The Cour administrative d'appel de Paris in first instance held the state liable for the non-

implementation of the Directive. However, this judgment was quashed in second instance by the Conseil 

d’État, which dismissed the claimant’s action. See (FR) Cour administrative d'appel de Paris, Section 

plénière, arrêt, 01/07/1992 (note 475). See also ANAGNOSTARAS 2001B (note 364), p. 148. 



 

 

Other remedies 

 103   

  

judicata.
515

 The Conseil d’État argued that the matter constituted a res judicata, since 

the recovery claim had already been rejected at last instance in the past.
516

  

Having been refused the recovery of the overpaid tax by the French courts, the 

company claimed to the ECtHR that it had been deprived of its possessions within the 

meaning of Article 1 of Protocol I of the ECHR. The company argued that it was a 

creditor of the state but had been definitively deprived of the possibility of enforcing its 

debt because of the decisions of the Conseil d’État dismissing its claims.
517

 

In its judgment, the ECtHR qualified the right to restitution of the unduly paid tax as 

a possession within the meaning of the ECHR. Therefore, it concluded unanimously 

that the refusal of such restitution constituted an infringement of the property right, 

despite the principle of res judicata. The applicant was therefore awarded the pecuniary 

damage claimed. 

It is noteworthy that this judgment is a good illustration of a situation where the 

recovery of unduly paid tax and the compensation of damages suffered lead to the same 

result.
518

   

4. Member States’ position 

a) Overview of the legislative provisions 

On the one hand, in several Member States it is possible to reopen final judgments 

by reason of their incompatibility with EU law. Three groups of states can be 

distinguished in this regard. 

First, finally adjudicated cases can be reopened
519

 by reason of a manifest breach of 

law in six Member States (Denmark,
520

 Malta,
521

 Finland,
522

 Sweden,
523

 the UK,
524

 and, 

                                                 
515

 However, in a judgment of the same date concerning an application brought by another company, 

whose business activity and claims were initially identical to those of the applicant, the Conseil d’État 

departed from its earlier decision and upheld that company’s claim for a refund by the state of sums 

wrongly paid. 
516

 (FR) Conseil d’État, Assemblée, arrêt, 30/10/1996 (note 475). 
517

 It also complained of a breach of Article 14 (prohibition of discrimination) of the ECHR, combined 

with Article 1 of Protocol No. 1, on the ground that companies which had not paid VAT had been in an 

advantageous position compared to taxpayers who had spontaneously filed their VAT returns and that 

another company had benefited from a departure from the earlier decision and obtained a VAT refund 

despite the fact that their situations were identical. 
518

 It could therefore also have been presented in the sections dealing with questions regarding the 

nature of the claim. 
519

 It is noteworthy that detailed procedural rules on retrial may differ in each Member State, and 

original denominations of this special remedy often reflect these differences. Therefore, the exact 

expressions used in national laws, may also vary. For the sake of unified terminology and mutual 

understanding, the use of these terms have been harmonized in this paper, according to the rules described 

in Chapter I, section E.  
520

 (DN) Retsplejeloven (Administration of Justice Act), LBK nr 1008 af 24/10/2012 Historisk, 

Offentliggørelsesdato: 27/10/2012, Lovbekendtgørelse 2015-11-16 nr. 1255, § 399 on ekstraordinær 

genoptagelse og anke (revision and appeal). See also ACA (note 22), National report of Denmark, 

Question 8b. 
521

 (MT) Code of Organization and Civil Procedure, Cap. 12 of the Laws of Malta, 01/08/1855, as 

amended by XI. 1859.33; IX. 1886.101; XXII. 2005.62; VII. 2007.23, Art. 811 (e) on grounds for new 

trial.  
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in administrative matters in Lithuania).
525

 In these Member States, retrial can 

theoretically be granted regardless of whether the violation concerns EU or national law 

– however, the breach must be qualified. This latter requirement sets a similar condition 

to the ‘manifest breach’ in terms of the Köbler judgment.  

Second, retrial is possible on the ground that an international agreement or the 

inconsistency of the national judgment with the decision of an international court 

requires it in three Member States
526

 (Latvia,
527

 Portugal,
528

 and in administrative 

matters in Poland).
529

 It is not obvious, however, whether retrial is restricted to the one 

case in which the international jurisdiction has delivered its judgment, or can also be 

applied to other national judgments concerned with the same matter of law.
530

  

Third, legislative provisions have been introduced to procedural codes in order to 

recognize the violation of EU law as a specific ground for retrial in three Member States 

(Croatia,
531

 Romania
532

 and Slovakia
533

). However, in Croatia, such a revision is not 

                                                                                                                                               
522

 (FI) Hallintolainkäyttölaki (Administrative Judicial Procedure Act) 26.7.996/586, amendments 

followed up to: 891/2015, 11 luku, 63 § (1) (2) on Purku (annulment); and Oikeudenkäymiskaari (Code 

of Judicial Procedure), 1.1.1734/4, amendments followed up to: 718/2011, 31 luku, 7–10 § on 

Lainvoiman saaneen tuomion purkaminen (reversal of final judgments). 
523

 (SE) Förvaltningsprocesslag (note 312), 37b § on Resning (relief for a substantive defect in the 

judgment); and Rättegångsbalken (Civil Court Procedure Act) 1942-07-18, SFS 1942:740, t.o.m. SFS 

2015:445, 58. kap, § 1 on resning (relief for a substantive defect in the judgment). 
524

 (UK) Civil Procedure Rules, latest available 5/10/2015, Part 52.17.  
525

 (LT) Lietuvos Respublikos Administracinių Bylų Teisenos Įstatymo Pakeitimo Įstatymas (Law of 

the Republic of Lithuania on Administrative Proceedings) 2000 m. rugsėjo 19 d. Nr. VIII-1927, (Žin., 

1999, Nr. 13-308, Nr. 36-1067, Nr. 60-1955), 153 straipsnis on Proceso atnaujinimas (reopening of 

proceedings).  
526

 In fact, there is a similar provision in Czech law, which provides for the possibility to ask for the 

reopening of the case before the Constitutional court on the ground of a judgment of an international court 

delivered in the same case. However, this remedy seems to apply primarily to ECtHR judgments. See 

(CZ) Zákon o Ústavním soudu (Act on the Constitutional Court), Předpis č. 182/1993 Sb., Novely 

303/2013 Sb., Znění od 01.01.2014, § 119, on obnova řízení (retrial). 
527

 (LV) Administratīvā procesa likums (note 110), 353.pants 6) on lietas jauna izskatīšana (rehearing); 

and Civilprocesa likums (Civil Procedure Law) 1.03.1999, “Latvijas Vēstnesis” 326/330 (1387/1391), 

Attēlotā redakcija: 01.01.2016.-31.12.2016, 479. pants 6), on Lietas jauna izskatīšana sakarā ar 

jaunatklātiem apstākļiem – Jaunatklātie apstākļi (rehearing of cases due to newly discovered 

circumstances – newly discovered facts). 
528

 (PT) Código de Processo Civil (Civil Procedure Code) Lei n.º 41/2013, de 26 de Junho, Contém as 

seguintes alterações: Lei n.º 122/2015, de 01/09, 3ª versão actualizada, Artigo 696.º f), on 

Revisão (review); and Código de Processo nos Tribunais Administrativos (Administrative Court 

Procedure Code), Lei n.º 15/2002, de 22 de Fevereiro, Contém as seguintes alterações: DL n.º 214-

G/2015, de 02/10, 6ª versão, versão actualizada, Artigo 154.º, with reference to the disposition of the 

Civil Procedure Code. 
529

 (PL) Prawo o postępowaniu przed sądami administracyjnymi (note 103), Art. 270–274, 279 on 

Wznowienie postępowania (retrial); and Kodeks postępowania karnego (Code of Criminal Procedure) 

Ustawa z dnia 6 czerwca 1997 r., Dz.U.1997.89.555, 2015.07.01, Dz.U.2013.1247, 2016.01.01, Art. 540, 

§ 3 on Wznowienie postępowania (retrial). 
530

 In Latvia, the jurisprudence interprets the provision as requiring that the ECJ judgment be made in 

the same case that is concerned by the motion of retrial. The position of the Portugal and the Polish courts 

is not known, in the absence of relevant case-law. See (LV) Latvijas Republikas Augstākās tiesas, Senāta 

Administratīvo lietu departamenta, spriedums, 14/11/2011, n° SJA – 35/2011.  
531

 (HR) Zakon o parničnom postupku (Civil procedure Act) pročišćeni tekst zakona NN 53/91, 91/92, 

58/93, 112/99, 88/01, 117/03, 88/05, 02/07, 84/08, 123/08, 57/11, 148/11, 25/13, 89/14, članak 382 (2) 

(3) on Revizija. 
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possible concerning final judgments rendered by the supreme court.
534

 On the contrary, 

in Romanian administrative and Slovakian civil procedural law, a single violation of 

law is sufficient to reopen finally adjudicated cases, and the identity of the parties is not 

required either. Therefore, even if the scope of application of these two latter provisions 

is narrow, they provide generous protection.
535

  

However, there is no clear position on the issue at hand in two Member States 

(Bulgaria, Cyprus). As for Bulgarian law, both procedural codes and case-law have until 

today remained silent on whether an ECJ judgment may offer a ground for retrial. The 

legal writing, however, does not exclude the possibility that new ECJ case-law could 

eventually be considered as a new fact, and could serve as a ground for a retrial.
536

 In 

Cyprus, the Supreme Constitutional Court holds the right to adjudicate finally on a 

recourse made to it on a complaint that a decision of an organ of the state is contrary to 

law. There is no case-law available on how to interpret this rule in the context of 

violation of EU law.
537

   

In addition, administrative authorities in two Member States (Estonia, Poland) hold 

the right to revoke their own decisions contrary to the EU law. In Poland, this 

possibility is granted regardless of whether the administrative decision has become final 

following the approval of the administrative court.
538

 This possibility appears to be 

given to Estonian administrative authorities under the general rules,
539

 even if there is 

no available case-law from the field of EU law. 

On the other hand, in five Member States, available case-law has explicitly excluded 

retrial on the ground of inconsistency between the final decision and a prior or later ECJ 

judgment (Italy,
540

 Hungary,
541

 Netherlands,
542

 Austria,
543

 as well as in civil matters in 

                                                                                                                                               
532

 (RO) Constituţia României (note 286), Art. 20 (2), and 148 (2); and Legea Nr. 554/2004 

contenciosului administrative (Law on Administrative Disputes), M.Of. nr. 1154 din 7.12.2004, as 

amended and completed, Art. 21 (2) on Revizuirea (retrial). 
533

 (SK) Občiansky súdny poriadok (Code of Civil Procedures), Zákon č. 99/1963 Zb, Novely 175/2015 

Z. z., 78/2015 Z. z., Aktuálne znenie 1/1/2016, § 228 (1) e) on Obnova konania (retrial). 
534

 (HR) Zakon o parničnom postupku (note 531), članak 382.a (1). 
535

 It is true irrespectively to the uncertainty in Slovakia regarding the application of the time limit to 

introduce a motion for retrial. 
536

 See the analysis of FARTUNOVA of the two following cases rendered on the basis of the relevant 

provisions of the Civil and Administrative Procedure Codes on Otmiana (retrial): First, (BG) Varhoven 

kasatsionen sad, Reshenie, 09/02/2012, n° 1155/2011, reported by FARTUNOVA (note 83), pp. 159–160, 

rendered on the basis of Grazhdanski protsesualen kodeks (Code of Civil Procedure) prom. SG no. 59, 

20/07/2007, last amend. SG no 15, 23/02/2016, Art. 303 on Otmiana (retrial). Second, Varhoven 

administrativen sad, Reshenie, 03/07/2012, n° 9588, reported by FARTUNOVA (note 83), p. 161, rendered 

on the basis of Aministrativen protsesualen kodeks (Administrative Procedure Code) prom. SG. no 30, 

11/04/2006, last amend. SG no 27, 25/03/2014, Art. 239 on Otmiana (retrial).  
537

 (CY) Constitution of the Republic of Cyprus (note 95), art. 146.1.  
538

 In Poland, the reopening of the proceedings before the administrative judge on the ground of 

infringement of an international agreement is also accepted. See (PL) Prawo o postępowaniu przed 

sądami administracyjnymi (note 103), Art. 270–274, 279. 
539

 (EE) Haldusmenetluse seadus (Administrative Procedure Act) 06.06.2001 (RT I 2001, 58, 354; RT I, 

23.02.2011, 8), Redaktsiooni jõustumise kp: 01.01.2012, §§ 64–70 on Haldusakti muutmine ja kehtetuks 

tunnistamine (administrative amendment and repeal) and §§ 71–74 on Vaidemenetlus (internal review). 
540

 (IT) Codice Civile (note 501), Art. 2909; Codice di procedura civile, Regio Decreto, 28/10/1940, n° 

1443, (040U1443) G.U. 28/10/1940, n. 253, vigenti al 07-02-2016, Art. 395 on Revocazione (retrial); and 

Tribunale di Roma, Seconda sezione civile, Sentenza, 23/03/2011, n
o
 639, Lucchini spa/Ministero Attività 

produttive, reported by GENCARELLI (note 80), p. 273. 
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Poland).
544

 In terms of these decisions, a subsequent ECJ judgment on the interpretation 

of the EU norm is not a reason under national laws to reopen finally adjudicated cases.  

Similarly, the inconsistency of the final judgment with EU law is not a basis for 

reopening the case under the legislation of ten Member States (Belgium,
545

 Czech 

Republic,
546

 Germany,
547

 Ireland,
548

 Greece,
549

 Spain,
550

 France,
551

 Luxembourg,
552

 

Slovenia,
553

 as well as in civil cases in Lithuania). 

                                                                                                                                               
541

 (HU) Alkotmánybíróság, végzés, 07/07/2014, n° 3203/2014. (VII. 14.), reported by VARGA, Zsófia, 

in Reflets n° 3/2014, p. 27. See also A polgári perrendtartásról szóló 1952. évi III. törvény (Act on Civil 

Procedure Code) 2016. január 1-jén hatályos állapota, XIII fejezet, 260. § on perújítás (retrial). 
542

 (NL) Hoge Raad, Uitspraak, 24/06/2011, ECLI:NL:HR:2011:BM9272, LJN: BM9272, reported by 

MARGUERY and VAN HARTEN (note 217), p. 348 regarding Herroeping van vonnissen (revocation of 

decisions); Centrale Raad van Beroep, 17/11/2006, AB 2007, 7, reported in ACA (note 22), National 

report of the Netherlands, Question 8; Afdeling bestuursrechtspraak van de Raad van State, 27/10/2004, 

AB 2004, 427, reported in ACA (note 22), National report of the Netherlands, Question 8; Algemene wet 

bestursrecht (General Administrative Law Act), Wet van 4 juni 1992, houdende algemene regels van 

bestuursrecht, Geldigheidsdatum: 4 oktober 2015, Ingangsdatum: 1 juli 2015, Artikel 8:119 on 

Herziening (retrial); and Wetboek van Burgerlijke Rechtsvordering (note 216), Artikel 382. 
543

 For the exclusion of the reopening of a final administrative judgment on these grounds, see (AT) 

Verwaltungsgerichtshof, Erkenntnis, 21/09/2009, 2008/16/0148, VwSlg 8471 F/2009, reported by PELZL 

(note 225), p. 97, rendered on the interpretation of Allgemeines Verwaltungsverfahrensgesetz (General 

Administrative Procedure Act) (AVG) 1991, BGBl. Nr. 51/1991 zuletzt geändert durch BGBl. I Nr. 

33/2013, § 69 on Wiederaufnahme des Verfahrens (reopening of proceedings). As for civil matters, see 

OGH, Beschluss, 12/06/2012, 4Ob83/12b, RS0127996, ECLI:AT:OGH0002:2012:0040OB00083.-

12B.0612.000, reported by PELZL (note 225), p. 100, rendered on the basis of Zivilprozessordnung (Code 

of Civil Procedure) (ZPO), RGBl. Nr. 113/1895 zuletzt geändert durch BGBl. Nr. 140/1979, Art. 530–

531 on Wiederaufnahme des Verfahrens (reopening of proceedings). For fiscal matters, see 

Bundesabgabenordnung (Federal Tax Act) (BAO), BGBl. Nr. 194/1961 zuletzt geändert durch BGBl. I 

Nr. 14/2013, § 303 on Wiederaufnahme des Verfahrens (reopening of proceedings). 
544

 (PL) Sąd Najwyższy, Postanowienie, 22/10/2009, I UZ 64/09, reported by MIKŁASZEWICZ (note 

240), p. 377, on the interpretation of the ground for reopening a final civil judgment. See also Kodeks 

postępowania cywilnego (note 103), Art. 403 on wznowienie postępowania (retrial). 
545

 (BE) Arrêté du Régent déterminant la procédure devant la section du contentieux administratif du 

Conseil d'État, 23/08/1948, version applicable à partir du 01/07/2014, Art. 50bis à 50sexies on recours en 

révision (revision); and Code judiciaire (note 93), Art. 23.  
546

 (CZ) Nejvyšší správní soud, rozsudek, 27/10/2010, 7 Afs 79/2010-94, reported by PETRLÍK 2014 

(note 135), pp. 420, 425; and Občanský soudní řád (Code of Civil Justice), Předpis č. 99/1963 Sb., 

Novely 375/2015 Sb., 377/2015 Sb., Znění od 01.01.2016, § 159a (4) on the principle res judicata. 
547

 (DE) Verwaltungsgerichtsordnung (VwGO) (Code of Administrative Court Procedure), 

Verwaltungsgerichtsordnung in der Fassung der Bekanntmachung vom 19. März 1991 (BGBl. I S. 686), 

die zuletzt durch Artikel 3 des Gesetzes vom 21. Dezember 2015 (BGBl. I S. 2490) geändert worden ist, 

§ 153 on Restitutionsklage (action for retrial); Zivilprozessordnung (ZPO) (Code of Civil Procedure), 

Zivilprozessordnung in der Fassung der Bekanntmachung vom 5. Dezember 2005 (BGBl. I S. 3202; 2006 

I S. 431; 2007 I S. 1781), die zuletzt durch Artikel 6 des Gesetzes vom 20. November 2015 (BGBl. I S. 

2018) geändert worden ist, § 580 on Restitutionsklage (action for retrial); and Oberlandesgericht Köln, 6 

U 158/03, NJOZ 2004, p. 2764. 
548

 (IR) Blackhall v Grehan [1995] 3 IR 208 and L.P. v M.P. [2002] 1 IR 219, reported by PARIS (note 

84), p. 260. 
549

 (EL) Άρειος Πάγος (Areios Pagos), 16/03/2011, 484/2011, NOMOS on επανάληψη της διαδικασίας 

(demande de repetition de procedure or revision); Άρειος Πάγος (Areios Pagos), 14/12/2004, 1845/2005, 

NOMOS; Άρειος Πάγος, 24/02/2012 (note 159); Κώδικας Πολιτικής Δικονομίας (Code of Civil 

Procedure), ΦΕΚ: Α 182 19851024, Τέθηκε σε ισχύ: 16.09.1968, Art. 538-551 on Αναψηλάφηση 

(retrial); and Κώδικας Διοικητικής Δικονομίας (Code of Administrative Procedure), Έτος: 1999, ΦΕΚ: Α 

97 19990517, Τέθηκε σε ισχύ: 17.07.1999, Αρθρο: 197, Ημ/νία: 17.07.1999, Ημ/νία Ισχύος: 17.07.1999, 

on Δεδικασμένο (res judicata). 
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Under the above last fifteen regimes, retrial is considered as an extraordinary 

remedy, the use of which is exhaustively listed in national legislations. According to 

Kornezov, the conditions for retrial may vary between civil, administrative, and 

criminal law, but could be loosely fitted into four main groups: discovery of fresh 

evidence or of the fact that the evidence had been falsified or involved fraud; default 

judgments; contradictory judgments; or grave legal errors.
554

 Therefore, erroneous 

interpretation of the law is not a reason to make use of this extraordinary remedy.  

Nevertheless, as already mentioned, in several Member States a judgment by the 

ECtHR is a ground in its own right to reopen cases.
555

 In this regard, the Council of 

Europe has even published a recommendation on the re-examination or reopening of 

certain cases at domestic level following judgments of the ECtHR.
556

 In this document, 

the panel invites the Contracting Parties to ensure that there exist at national level 

adequate possibilities to achieve, as far as possible, restitution in integrum, by way of 

reopening cases, for example. Such provisions can be found in the criminal procedural 

code of most Member States of the EU, and also in the civil or administrative procedure 

in Bulgaria,
557

 Germany,
558

 Estonia,
559

 Lithuania,
560

 Netherlands,
561

 and Romania,
562

 for 

                                                                                                                                               
550

 (ES) Ley 29/1998, de 13 de julio, reguladora de la Jurisdicción Contencioso-administrativa (Law on 

administrative judicial procedures), «BOE» núm. 167, de 14/07/1998, Última actualización publicada el 

06/10/2015, Art. 102, on Revisión de sentencias (retrial); Ley 1/2000, de 7 de enero, de Enjuiciamiento 

Civil (Civil Procedure Code), «BOE» núm. 7, de 08/01/2000, Última actualización publicada el 

28/10/2015, Art. 509 on Revisión de sentencias firmes (retrial of final judgments); and Real decreto de 14 

de septiembre de 1882 por el que se aprueba la Ley de Enjuiciamiento Criminal (Criminal procedure 

code), «BOE» núm. 260, de 17/09/1882, Última actualización publicada el 06/10/2015, Art. 954 on 

Recurso de revisión (action for retrial). 
551

 Under French law, it is not possible either to compromise the res judicata of a final judgment by 

reason of an erroneous interpretation of law. Therefore, retrial is not possible on the ground of breach of 

EU law neither in administrative, nor in civil matters. See also DUBOS, KATZ and MOLLARD (note 174), 

pp. 210–217. 
552

 (LU) Nouveau Code de Procédure Civile (New Civil Procedure Code), 17.08.1998, Mémorial A n° 

64 de 1998, à jour au 15.07.2015, Art. 617 on rétractation. 
553

 (SI) Zakon o upravnem sporu (note 287), 96. člen on obnova postopka (reopened proceedings). 
554

 KORNEZOV (note 19), p. 829. 
555

 It is noteworthy that in the case of reopening of the final judgment on the ground of breach of 

ECHR, the breach must usually be established by the ECtHR in the same case, and the reopening 

concerns only the main proceedings at issue.  
556

 (ECHR) Recommendation No. R (2000) 2 of the Committee of Ministers to member states on the re-

examination or reopening of certain cases at domestic level following judgements of the European Court 

of Human Rights (Adopted by the Committee of Ministers on 19 January 2000 at the 694th meeting of 

the Ministers' Deputies). 
557

 (BG) Grazhdanski protsesualen kodeks (note 536), Art. 303, § 1, 7); and Aministrativen protsesualen 

kodeks (note 536), Art. 239. 
558

 (DE) Zivilprozessordnung (note 547), § 580, Nr. 8. Even if it was debated before the legislation 

whether to extend the scope of retrial to situations of inconsistency with the ECJ judgments, this proposal 

was rejected at the end. See (DE) Bundestag-Drucksache, 13/3594, 29/01/1996. 
559

 (EE) Halduskohtumenetluse seadustik (Code of Administrative Court Procedure), 27.01.2011 (RT I, 

23.02.2011, 3, RT I, 19.03.2015, 24), Redaktsiooni jõustumise kp: 29.03.2015, § 240(2) 8) on Teistmine 

(retrail); and Tsiviilkohtumenetluse seadustik (Code of Civil Procedure), 20.04.2005 (RT I 2005, 26, 197, 

RT I, 19.03.2015, 28), Redaktsiooni jõustumise kp: 01.01.2016, § 702(2) 8) on Teistmine (retrial). See 

also ACA (note 22), National report of Estonia, Question 14. 
560

 (LT) Civilinio proceso kodeksas (note 203), XVIII Skyrius, 366 straipsnis 1. 1.) on Proceso 

atnaujinimas (reopening of proceedings); and Lietuvos Respublikos Administracinių Bylų Teisenos 

Įstatymo Pakeitimo Įstatymas (note 525), 153 straipsnis 2.1.). 
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example. It is noteworthy, however, that the possibility of retrial on the basis of breach 

of ECHR is usually limited to specific cases in which the ECtHR has rendered its 

judgment.  

b) Application of the regime to violations of EU law 

(1) Belgium 

Under Belgian procedural laws, misinterpretation of law in a final judgment cannot 

serve as a ground for retrial, regardless of whether the breach concerns national or EU 

rules.
563

  

(2) Bulgaria 

(a) National rules on retrial 

As for Bulgarian law, both procedural codes and case-law have remained silent on 

whether an ECJ judgment may offer a ground for retrial.
564

 Retrial is granted, inter alia, 

where a subsequent judgment by the ECtHR makes it necessary,
565

 and also where new 

facts which could have had an influence on the final decision have been discovered.
 566

 

The legal writing does not exclude the possibility that a new ECJ case-law could 

eventually be considered as a new fact, and could serve as a ground for retrial. In 

particular, Fartunova relies on two decisions of the Bulgarian highest courts to conclude 

that such reopening might eventually be possible in the event of violation of EU law, 

under certain conditions. 

(b) Decision of the Varhoven kasatsionen sad of 2012 

In the first decision, rendered on 9 February 2012, the Varhoven kasatsionen sad 

refused the motion for retrial as it had not found any connection between the primary 

case and the EU law.  

In fact, the applicant argued that the supreme court had infringed its obligation to 

submit a request for preliminary ruling to the ECJ in the preliminary proceedings. 

However, for the Varhoven kasatsionen sad, the questions proposed by the applicant did 

                                                                                                                                               
561

 (NL) Wetboek van Burgerlijke Rechtsvordering (note 216), Artikel 382 on Herroeping van 

vonnissen (revocation of judgments).  
562

 (RO) Codul de procedură civilă (Civil Procedure Code) din 1 iulie 2010, Legea 134/2010 republicata 

in Monitorul Oficial nr. 247 din 10 aprilie 2015, Art. 509 (1) 10. This provision is applicable in 

administrative matters as well; and Legea Nr. 554/2004 contenciosului administrative (note 532), Art. 21, 

§ 1. 
563

 (BE) Arrêté du Régent déterminant la procédure devant la section du contentieux administratif du 

Conseil d'État (note 545), Art. 50bis à 50sexies; and Code judiciaire (note 93), Art. 23. In Belgium, the 

revocation of the final decision by the administration is not possible if the administrative court has 

already confirmed the decision. See also HOUYET (note 113), p. 123, and pp. 126–127.  
564

 (BG) Grazhdanski protsesualen kodeks (note 536), Art. 303; and Aministrativen protsesualen kodeks 

(note 536), Art. 239. 
565

 (BG) Grazhdanski protsesualen kodeks (note 536), Art. 303, § 1, 7); and Aministrativen protsesualen 

kodeks (note 536), Art. 99, § 1, 7) and 239, § 6). 
566

 (BG) Grazhdanski protsesualen kodeks (note 536), Art. 303, § 1, 5); and Aministrativen protsesualen 

kodeks (note 536), Art. 239. 
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not concern the interpretation of EU law. Therefore, the request for retrial was 

dismissed. 

According to Fartunova‘s interpretation of this judgment, the situation would have 

been different had the case concerned EU law. In such a hypothetical situation, the 

infringement of the obligation to refer a question to the ECJ would have had the result 

of preventing the discovery of new facts having a potential influence on the final 

judgment.
567

  

(c) Decision of the Varhoven administrativen sad of 3 July 2012 

In the second case, the Varhoven administrativen sad pronounced on the relationship 

between the violation of EU law and the national rules on retrial concerning an 

administrative dispute. In its decision of 3 July 2012, it found that the conditions for 

retrial had not been met in the case.
568

 

The applicant introduced a request for retrial on the ground that, in the preliminary 

proceedings, the Varhoven administrativen sad had not considered a judgment of the 

ECJ, and, therefore, rendered a decision contrary to EU law. In this regard, he invoked a 

case before the ECJ in which he had also been party, and in which the judgment had 

been pronounced after the contested national decision was made. Under these 

circumstances, the Varhoven administrativen sad found that the judgment of the ECJ 

could not be considered as a new fact or new circumstance in terms of the rules on 

retrial. That is because the applicant had already known about the proceedings before 

the ECJ at the time of the primary proceedings.  

According to Fartunova, a judgement of the ECJ can, however, constitute a new fact 

or circumstance justifying the reopening of the case, if the applicant had only received 

knowledge of it after the contested decision was made.
569

 

(d) Assessment 

In short, even if scholarly writing is in favour of an interpretation of national rules 

allowing retrial on the ground of infringement of EU law in Bulgaria, it remains to be 

seen whether the courts will follow this reasoning. 

(3) Czech Republic 

(a) National rules on retrial 

The Czech civil procedure code does not allow for the reopening of cases on the 

ground of breach of national or EU rules, because of the principle of res judicata.
570

  

However, it is possible to ask for the reopening of the case before the Ústavní soud 

(Czech Constitutional Court), if an international court has delivered a judgment in the 

same case, which subsequently contradicts the national decision. Nevertheless, this 

remedy appears to apply to ECtHR judgments in the first place, and not to ECJ 

                                                 
567

 (BG) Varhoven kasatsionen sad, Reshenie, 09/02/2012 (note 536). 
568

 (BG) Varhoven administrativen sad, Reshenie, 03/07/2012 (note 536). 
569

 FARTUNOVA (note 83), p. 161. 
570

 PETRLÍK 2014 (note 135), p. 427. See also (CZ) Občanský soudní řád (note 546), § 159a (4). 
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decisions.
571

 Moreover, such an application for retrial is inadmissible if the 

consequences of the violation of human rights have been sufficiently remedied, e.g. by 

providing just satisfaction via compensation.
572

  

 

(b) Judgment of the Nejvyšší správní soud of 2010 

In addition, in terms of a judgment of the Nejvyšší správní soud (Czech Supreme 

Administrative Court) of 27 October 2010, a subsequent ECJ judgment on the 

interpretation of the EU norm is not a reason to revoke administrative decisions already 

confirmed by the administrative court.
573

  

This judgment concerned a Kühne & Heitz situation, i.e. a review of an 

administrative decision which acquired res judicata. However, the Nejvyšší správní soud 

found that as this extraordinary remedy serves to correct factual mistakes and not the 

erroneous interpretation of law, it dismissed the claim.
574

   

(4) Denmark 

In Denmark, cases can be reopened in extraordinary situations.
575

 Due to the general 

scope of application of this provision, it appears suitable for providing remedy for 

violation of EU law as well. However, there is no case-law available to confirm this 

assumption. 

(5) Germany 

Similarly to most Member States, the inconsistency of a final judgment with 

national or EU law is not a ground for retrial in terms of the German procedural rules.
576

  

(6) Estonia 

Concerning the remedial system of Estonia, legislative provisions stating the 

grounds for retrial only make reference to ECtHR judgments, and not to ECJ 

decisions.
577

 Therefore, there appears to be no provision applicable for EU law 

violations.  

                                                 
571

 (CZ) Zákon o Ústavním soudu (note 526), § 119. 
572

 (CZ) Zákon o Ústavním soudu (note 526), § 119. 
573

 (CZ) Nejvyšší správní soud, rozsudek, 27/10/2010 (note 546).  
574

 (CZ) Zákon správní řád (Code of Administrative Procedure), Předpis č. 500/2004 Sb., Novely 

250/2014 Sb., Znění od 01.01.2015, §§ 100–102 on obnova řízení (review of proceedings); and Zákon 

daňový řád (Code of Fiscal Procedure), Předpis č. 280/2009 Sb., Novely 375/2015 Sb., Znění od 

01.01.2016., §§ 117–120 on obnova řízení. 

Moreover, another procedure under Czech law, e.g. the revision (přezkumné řízení) is not suitable 

either, for different reasons, to revoke erroneous administrative decisions on the basis of the Kühne 

doctrine. See (CZ) Zákon správní řád, §§ 94–99 on přezkummé řízení (revision); and (CZ) Zákon daňový 

řád, §§ 121–124a on přezkummé řízení; as well as PETRLÍK 2014 (note 135), pp. 421–424. 
575

 (DN) Retsplejeloven (note 509), § 399. See also ACA (note 22), National report of Denmark, 

Question 8b. 
576

 (DE) Verwaltungsgerichtsordnung (note 547), § 153; and Zivilprozessordnung (note 547), § 580. See 

also DITTERT (note 140), p. 66; and Oberlandesgericht Köln, 6 U 158/03 (note 536). 
577

 (EE) Halduskohtumenetluse seadustik (note 559), § 240(2) 8); Tsiviilkohtumenetluse seadustik (note 

559), § 702(2) 8). See also ACA (note 22), National report of Estonia, Question 14.  
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Moreover, Estonian courts held that reopening of cases is only possible if 

compensation for damages is not available, since Estonian laws give priority to liability 

claim over retrial.
578

  

However, as for the revocation of a final administrative decision, the authority has 

the right to revoke its decision, contrary to the EU law, even if it has become final 

following the approval of the administrative court. This possibility appears to be given 

to Estonian administrative authorities under the general rules,
579

 even if there is no 

specific case-law available in the field of EU law.
580

   

(7) Ireland 

The reopening of cases in which the High Court or the Supreme Court has delivered 

a final judgment is not possible in Ireland either.
581

  

(8) Greece 

The same holds true for Greek law, which does not provide a ground for retrial in 

cases of violation of national or EU rules by the final judgment.
582

  

Even so, the Areios Pagos (Greek Supreme Court of Cassation) has ruled that an 

ECtHR judgment can serve as a reason to reopen final judgments only in criminal 

cases.
583

 As for civil or administrative disputes, an ECtHR judgment can only give rise 

to compensation, but cannot provide ground to reopen a final judgment.
584

 

(9) Spain 

In Spain, misinterpretation of law is not grounds to reopen cases where a final 

judgment has already been delivered. Therefore, the inconsistency of a final judgment 

with EU law is not a reason for retrial either.
585

  

(10) France 

Under the French law, it is not possible to compromise the res judicata of a final 

judgment invoking an erroneous interpretation of law. Therefore, retrial is not possible 

                                                 
578

 (EE) Riigivastutuse seadus (note 105), § 15(1). 
579

 (EE) Haldusmenetluse seadus (note 539), §§ 64–70 and §§ 71–74. 
580

 ACA (note 22), National report of Estonia, Questions 1–4, 8. 
581

 (IE) Blackhall v Grehan [1995] (note 548) 
582

 Retrial is not possible in civil matters and administrative matters. See (EL) Κώδικας Πολιτικής 

Δικονομίας (note 549), Art. 538-551, 544; Κώδικας Διοικητικής Δικονομίας (note 549), Αρθρο: 197; and 

Άρειος Πάγος, 16/03/2011 (note 549). See also CHRISTIANOS (note 85), pp. 235–236. 
583

 (EL) Κώδικας Ποινικής Δικονομίας (Code of Criminal Procedure), Έτος: 1951, Τέθηκε σε ισχύ: 

01.01.1951, Αρθρο: 525 (1) Ημ/νία: 19.12.2000, Ημ/νία Ισχύος: 01.01.1951 on Επανάληψη της 

Διαδικασίας (retrial). See also CHRISTIANOS (note 85), pp. 235–236.  
584

 (EL) Άρειος Πάγος, 14/12/2004 (note 549); and Άρειος Πάγος, 24/02/2012 (note 159). 
585

 (ES) Ley 29/1998 reguladora de la Jurisdicción Contencioso-administrativa (note 550), Art. 102; Ley 

1/2000 Enjuiciamiento Civil (note 550), Art. 509; and Ley de Enjuiciamiento Criminal (note 550), Art. 

954. The only exception comes from the field of state aid, where violation of EU rules is a ground for 

reimbursement of the illegal aide. See Ley 38/2003, de 17 de noviembre, General de Subvenciones (Law 

on subventions), «BOE» núm. 276, de 18/11/2003, Última actualización publicada el 02/10/2015, Art. 

36–42 on Del reintegro (refund); as well as ACA (note 22), National report of Spain; and SARMIENTO 

(note 162), p. 175. 
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on grounds of misinterpretation of national or EU law, neither in administrative, nor in 

civil matters.
586

  

(11) Croatia 

In Croatia, although the civil procedure act provides for a revision against a second 

instance decision when necessary in the light of the jurisprudence of the ECJ,
587

 

revision is excluded against the second instance decisions of the national supreme 

court.
588

  

(12) Italy 

(a) National rules on retrial 

In the Italian legal system, the res judicata principle is of paramount importance.
589

 

Hence, retrial is not an accepted method to remedy misinterpretations of law. 

(b) Judgment of the Tribunale di Roma of 2011 

In the national follow-up of the Lucchini judgment,
590

 the Tribunale di Roma denied 

retrial, even following the ECJ decision rendered in the same case.
591

 According to the 

court, the principle of res judicata does not allow the reopening of the case, despite the 

preliminary ruling by the ECJ.
 
 

                                                 
586

 See also DUBOS, KATZ and MOLLARD (note 174), pp. 210–217. As for the revocation of final 

administrative decision by the administrative authority or the administrative court, it is possible under 

certain circumstances defined by the code de procédure administrative. It should however be mentioned, 

that the Conseil d'État adopted a special solution for the revision of final individual administrative 

decisions which has conferred rights to individuals. Despite the general prohibition to revoke a decision 

favourable to the individual, this is exceptionally possible even beyond the four-month time limit if the 

decision concern a state aid which had been allocated in violation of EU law. See (FR) Code de justice 

administrative (Code of Administrative Justice), version consolidée au 9 novembre 2015, Art. R. 421-1 

for the revision of final individual administrative decisions by the administrative court; Conseil d'État, 

Assemblé, décision, 26/10/2001, Ternon, n° 197018, ECLI:FR:CEASS:2001:197018.20011026, Publié 

au recueil Lebon, regarding the revision by the administrative court itself; and Conseil d'État, 29/03/2006, 

Centre d'exportation du livre francais et Ministre de la culture et de la communication, n° 274923, Rec. p. 

173, reported by DUBOS, KATZ and MOLLARD (note 174), pp. 200–210. 
587

 (HR) Zakon o parničnom postupku (note 531), članak 382 (2) (3) on Revizija. 
588

 (HR) Zakon o parničnom postupku (note 531), članak 382.a (1). 
589

 (IT) Codice Civile (note 501), Art. 2909; and Codice di procedura civile (note 540), Art. 395. 

Moreover, the rules on the power of the administrative authority to revoke its former decisions 

(autotutela) do not seem to permit to review the erroneous decisions either. See Legge sul procedimento 

amministrativo (Code of the Administrative Procedure) Legge, testo coordinato 07/08/1990 n° 241, G.U. 

18/08/1990, agg. al 09/12/2014, Art. 21-nonies on Autotutela. See also GENCARELLI (note 80), pp. 275–

278. 
590

 (IT) Tribunale di Roma, Seconda sezione civile, Sentenza, 23/03/2011 (note 540). 
591

 See (ECJ) judgment in Lucchini (note 33). 
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(c) Judgment of the Corte di Cassazione of 2008 

On the other hand, in a judgment of 12 May 2008, the Corte Suprema di Cassazione 

accepted, as a consequence of the Lucchini judgment, that res judicata can be set aside 

in very exceptional circumstances.
592

 

(d) Assessment 

As in Italy retrial can be granted in very exceptional, state aid-related cases only, it 

cannot be considered as generally available remedy for violation of EU law. 

(13) Cyprus 

In Cyprus, the Supreme Constitutional Court has the final decision on a complaint 

that a decision of a state body is contrary to the law. There is, however, no case-law 

available on the application of this rule to violations of EU law.
593

 

(14) Latvia 

In Latvia, the judgment of the ECtHR or other international or supranational courts 

can serve as a ground for retrial – in terms of the Latvian rules, ‘adjudication of matters 

de novo’ – in connection with newly discovered facts.
594

 The ECJ is considered to be 

one such international court. However, the jurisprudence appears to require, for the 

application of this provision, that the judgment of the international court be made in the 

same case that is concerned by the motion of retrial.
595

 

(15) Lithuania 

(a) National rules on retrial 

Under the Lithuanian law, cases before administrative courts can be reopened on 

condition that the applicant submits clear evidence showing a fundamental violation of 

a substantive provision of law that led to the illegality of the judgment.
596

 According to 

the case-law of the Vyriausiasis administracinis teismas (Supreme Administrative 
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 (IT) Corte Suprema di cassazione, Cassazione civile, Sezione unite, Sentenza, 19/05/2008, n° 12641, 

reported by GENCARELLI (note 80), p. 273.  
593

 (CY) ACA (note 22), National report of Cyprus, Question 14. 
594

 (LV) Administratīvā procesa likums (note 110), 353.pants 6); and Civilprocesa likums (note 527), 

479. pants 6). 
595

 (LV) Latvijas Republikas Augstākās tiesas, Senāta Administratīvo lietu departamenta, spriedums, 

14/11/2011 (note 530). 
596

 (LT) Lietuvos Respublikos Administracinių Bylų Teisenos Įstatymo Pakeitimo Įstatymas (note 525), 

153 straipsnis: “2. The proceedings may be resumed on the following grounds: 1) if the European Court 

of Human Rights rules that a decision of the court of the Republic of Lithuania is not in conformity with 

the European Convention for the Protection of Human Rights and Fundamental Freedoms and its 

Protocols; [...] 10) in case of submission of clear evidence of the commission of a material violation of the 

norms of substantive law in the application of the norms which could have affected the adopting of the 

illegal decision, ruling or order; [...] 12) when it is necessary to ensure the formation of uniform practice 

of administrative courts.” See also ACA (note 22), National report of Lithuania, Questions 1–4, 11; and 

VALUTYTÉ 2014 (note 102), p. 301. The deadline to submit the motion for retrial is three months. 
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Court, Lithuania), the infringement is considered to be obvious when there are no 

reasonable doubts regarding the erroneous interpretation of the norms.
597

  

The above rules have general application, and both breach of material law connected 

to EU legal rules and infringement of national law fall into this category. Administrative 

proceedings can therefore be reopened where the administrative court of last instance 

commits a manifest infringement of substantive EU law.
598

 In fact, the Vyriausiasis 

administracinis teismas has already reopened cases on these grounds. 

However, as for civil matters, retrial by reason of violation of law is possible on 

more limited grounds. As such, only judgments of inferior courts, which became final in 

the absence of appeal against them, can be revised for this reason in retrial 

proceedings.
599

 Reopening of cases where the judgments have been rendered by 

superior courts is not provided on the ground of erroneous interpretation of law. 

Moreover, both civil and administrative procedure codes provide explicit grounds 

for retrial where a judgment by the ECtHR establishes the violation of the fundamental 

rights by a final national decision. However, these provisions only make reference to the 

ECtHR judgments, and not to ECJ decisions.
600

 

As already mentioned, the Vyriausiasis administracinis teismas has already applied 

the domestic rules on retrial in EU-related cases. There are two judgments worth being 

mentioned in this regard.  

(b) Decision of the Vyriausiasis administracinis teismas of 2008 

In the first case, the Vyriausiasis administracinis teismas decided on 10 April 2008 

to reopen a case due to the violation of a substantive EU provision in the primary 

proceedings.
601

 

The main facts at the origin of the primary proceedings are as follows. The 

administrative authority had imposed a fine on a student for failing to produce a 

document, when requested, to certify his entitlement to reduced-rate public transport. In 

fact, the applicant, a university student in France, had in his possession a certificate 

from a French University, but the Lithuanian administrative body refused to accept the 

foreign document. The student, contesting the refusal on the basis of the violation of 

several fundamental freedoms protected by the Treaty, asked the administrative court to 

overturn the administrative decision. The first instance court accepted the complaint, but 

then the Vyriausiasis administracinis teismas dismissed the claim without discussing 

the question of the application of the EU law. 

Dissatisfied with the final judgment, the student asked for the reopening of the case. 

He contested, in particular, that the Vyriausiasis administracinis teismas had refused to 
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 VALUTYTÉ 2014 (note 102), pp. 301–302. 
598

 VALUTYTÉ 2014 (note 102), 301. See also ACA (note 22), National report of Lithuania, Question 3. 
599

 (LT) Civilinio proceso kodeksas (note 203), XVIII Skyrius, 366 straipsnis 1. 9). 
600

 (LT) Civilinio proceso kodeksas (note 203), XVIII Skyrius, 366 straipsnis 1. 1); and Lietuvos 

Respublikos Administracinių Bylų Teisenos Įstatymo Pakeitimo Įstatymas (note 525), 153 straipsnis 

2.1.). 
601

 (LT) Lietuvos vyriausiojo administracinio teismo, 10/04/2008, nutartis administracinėje byloje Nr. 

P444-129/2008 (note 201). 
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bring the matter before the ECJ, and had failed to apply the relevant international and 

EU provisions correctly.
602

  

The Vyriausiasis administracinis teismas, deciding on the motion for retrial, came to 

the conclusion that the EU provisions should have been applied in the primary 

proceedings and could have had an impact on the outcome of the case. It therefore 

decided that there were sufficient grounds to establish a fundamental infringement of 

substantive legal provisions in the main proceedings, which could have affected the 

contested decision, and so it decided to reopen the case.  

(c) Decision of the Vyriausiasis administracinis teismas of 2009 

In the second judgment of 31 July 2009, the Vyriausiasis administracinis teismas 

even established the infringement of the EU law by the Konstitucinis Teismas 

(Constitutional Court, Lithuania). However, the claim was rejected at the end, as the 

applicant had not asked to review the decision or to compensate for damages but to 

reopen the case.
603

 

In the case at hand, the applicant lodged a complaint before the Vyriausiasis 

administracinis teismas against a ruling of the Konstitucinis Teismas. The applicant 

contested that the ruling had been adopted without applying EU law and interpreting the 

Constitution in the light of the EU rules. The applicant maintained that there was a 

double violation from the part of the Constitutional Court; first, because it had not 

considered at all the application of the EU law; and second, as it had not referred a 

question for a preliminary ruling to the ECJ. The applicant therefore asked for it to be 

declared that the state, as a legal person acting through the Constitutional Court, 

infringed the EU law. Moreover, he asked the Vyriausiasis administracinis teismas to 

order the Konstitucinis Teismas to reopen proceedings and to make a preliminary 

reference to the ECJ. 

Discussing the obligation of the Konstitucinis Teismas as a body of public 

administration, the Vyriausiasis administracinis teismas stressed that the latter has to 

interpret the Constitution in the light of the EU law. Moreover, the Konstitucinis 

Teismas also has the obligation to submit a preliminary question if the interpretation of 

the EU law arises before it. According to the Vyriausiasis administracinis teismas, the 

Konstitucinis Teismas does not have any discretion to refuse to apply EU law and its 

actions may be challenged in the same way as the actions of other subjects of public 

administration.
604

 Nevertheless, as the Vyriausiasis administracinis teismas could not 

satisfy the applicant’s claim to order the Konstitucinis Teismas to reopen the case, the 

claim was dismissed at the end. 
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 The claimant had also introduced a request for compensation for the damages suffered. However, as 

the proceedings were reopened, the damages claim was refused.  
603

 (LT) Lietuvos vyriausiojo administracinio teismo, 31/07/2009, nutartis administracinėje byloje S. T. 

V. Lietuvos Respublika, atstovaujama Lietuvos Respublikos Konstitucinio Teismo, bylos Nr. AS502-

363/2009, reported by VALUTYTÉ 2014 (note 102), pp. 293–295. 
604

 VALUTYTÉ 2014 (note 102), pp. 293–295. 
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(d) Assessment 

In conclusion, retrial on the ground of manifest breach of EU law has been accepted 

and applied by the Vyriausiasis administracinis teismas in administrative cases.
605

 

On the basis of the above information, we can draw two conclusions. First, due to 

the objective condition regarding the infringement, situations where the violation 

became apparent due to a prior or subsequent judgment of the ECJ can both provide 

sufficient grounds to reopen and re-examine a final judgment. However, as the violation 

of EU law must be sufficiently serious, a final judgment based on the misinterpretation 

of EU law can only be reopened in the event of a substantial breach of material law.
606

  

Second, in Lithuanian administrative law, conditions on retrial and liability appear 

to be similar. Moreover, it seems that the two types of proceedings can be undertaken 

concurrently, as there is no formal link between these two remedies. In this regard, on 

the one hand, the modification or the overturning of the decision in the retrial procedure 

can give rise to posterior liability proceedings instituted by the party having suffered 

damages caused by the illegal final judgment. On the other hand, the retrial procedure is 

not a precondition to a liability claim. Apparently, it is for the applicant to decide which 

remedy to seek and the Vyriausiasis administracinis teismas will decide accordingly.
607

  

It should be emphasized that retrial on the ground of breach of EU law has yet only 

been accepted by the case-law in administrative matters
608

 but not in civil cases.
609

 

(16) Luxembourg 

In terms of the Luxembourgish procedural rules, the misinterpretation of national or 

EU law by a final judgment is not a reason for retrial.
610

 

(17) Hungary 

(a) National rules on retrial 

Hungarian courts have repeatedly held that a breach of law in a final judgment is not 

a ground for retrial according to the procedural rules.
611

  

                                                 
605

 (LT) Lietuvos vyriausiojo administracinio teismo, 10/04/2008, nutartis administracinėje byloje Nr. 

P444-129/2008 (note 201). 
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 ACA (note 22), National report of Lithuania, Question 3. 
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 This assumption is reinforced by another judgment of the Vyriausiasis administracinis teismas. In 

this case, despite the fact that the infringement of the EU law by the ruling of the Constitutional Court had 
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 (HU) A polgári perrendtartásról szóló 1952. évi III. törvény (note 541), 260. §. 
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(b) Decision of the Alkotmánybíróság of 2014 

In particular, the judgment by the Fővárosi Törvényszék (Budapest Municipal Court, 

Hungary) applying the above principle in an EU-related case,
612

 was confirmed by the 

Alkotmánybíróság (Constitutional Court) on 7 July 2014.
613

 In this regard, the Fővárosi 

Törvényszék explained that a subsequent judgment by the ECJ, rendered in a distinct 

procedure, cannot be considered as a new fact, and, therefore, cannot justify reopening 

the case. The Alkotmánybíróság emphasized in this regard that the ECJ judgment has 

only ex nunc effect. 

(18) Malta 

(a) National rules on retrial 

In Malta, cases can be reopened
 
by reason of a wrong application of the law.

614
 Even 

if there is no case-law on the application of this rule for violation of EU law, it seems 

plausible to initiate retrial proceedings on these grounds.  

(b) Judgment of the ECtHR in the San Leonard Band Club vs. Malta case 

It may be interesting to mention in this context the judgment by the ECtHR in the 

case of San Leonard Band Club vs. Malta from 29 July 2004 that concerned this 

particular ground for retrial relating to a ‘wrong application of the law’. In fact, the 

ECtHR stated that this was similar to an appeal on points of law, and, therefore, Article 

6 ECHR had been held to be applicable to it. As, under Maltese rules, retrial 

proceedings are filed before the same judge who decided the contested case,
615

 courts 

are in fact called upon to decide whether or not they themselves have committed an 

error of legal interpretation or application in their previous decision. For that reason, the 

ECtHR concluded that there had been a violation of the right to fair trial.
616

   

(19) Netherlands 

(a) National rules on retrial 

The Netherlands’ procedural rules do not provide a legal basis for retrial on the 

ground of misinterpretation of law.
617

  

                                                 
612

 (HU) Fővárosi Törvényszék, végzés, 3.Kf.650.165/2013/3. 
613

 (HU) Alkotmánybíróság, végzés, 07/07/2014 (note 541). 
614

 (MT) Code of Organization and Civil Procedure (note 521), Art. 811 (e): “811. A new trial of a 

cause decided by a judgment given in second instance or by the Civil Court, First Hall in its 

Constitutional Jurisdiction, may be demanded by any of the parties concerned, such judgment being first 

set aside, in any of the following cases: (e) where the judgment contains a wrong application of the law;” 

See also ACA (note 22), National report of Malta, Question 8. 
615

 (MT) Constitutional Court, judgment, 10/10/1991, Frank Cachia v. the Honourable Prime Minister.  
616

 (ECtHR) San Leonard Band Club v. Malta, Judgment of 29 July 2004, no. 77562/01, ECHR 2004-

IX, §§ 43 and 64.  
617

 (NL) Algemene wet bestursrecht (note 542), Artikel 8:119: “1. At the request of a party the district 

court may review a final judgment on the grounds of facts or circumstances: (a) which took place before 

the judgment, (b) of which the one who asked for a review had no knowledge, and could not reasonably 

have had any knowledge, before the judgment, and (c) which, had they been known to the district court 
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National case-law has also confirmed that, according to the Netherlands’ procedural 

rules, a subsequent ECJ judgment on the interpretation of the EU norm is not a reason to 

reopen cases.
618

 Two judgments can be cited as examples in this regard. 

(b) Judgment of the Hoge Raad of 2011 

The first judgment was delivered by the Hoge Raad on 24 June 2011. In that 

decision the court concluded that a subsequent ECJ judgment cannot be considered as a 

fact or circumstance which occurred before, and was unknown at the time when the 

contested judgment was made.
619

 Moreover, the Hoge Raad emphasized the importance 

of legal certainty and res judicata, making reference to ECJ judgments on this matter.
620

 

(c) Judgment of the Raad van State of 2004 

The second judgment was delivered by the Raad van State (Council of State) on 27 

October 2004.
621

  

(d) Assessment 

There is no legal basis for retrial in the event of violation of EU law by a final 

judgment in the Netherlands. Consequently, Netherlands’ courts refuse motions for 

retrial submitted on these grounds. Moreover, the House of Representatives argued that 

there was no reason to adopt legislative amendments allowing reopening of cases 

following ECJ and ECtHR judgments. In this regard, the panel pointed out that state 

liability for judicial errors has already been recognized and, it was sufficient to remedy 

these violations.
622

  

(20) Austria 

(a) National rules on retrial 

There are two judgments reported from Austria confirming that, under this regime, a 

subsequent ECJ judgment on the interpretation of the EU norm is not a reason to reopen 

proceedings.  

                                                                                                                                               
previously, might have led to a different judgment”. See also ACA (note 22), National report of the 

Netherlands, introduction. 
618

 (NL) Centrale Raad van Beroep, 17/11/2006 (note 542). 
619

 (NL) Hoge Raad, Uitspraak, 24/06/2011 (note 542) on Herroeping van vonnissen (revocation of 

decisions). 
620

 (ECJ) Judgments in Köbler (note 1), paragraph 38; in Kühne & Heitz (note 490), paragraph 24; and 

in Kapferer (note 488), paragraph 24. 
621

 (NL) Afdeling bestuursrechtspraak van de Raad van State, 27/10/2004 (note 542). 
622

 (NL) House of Representatives, 12/08/2005 (note 221). The Netherlands’ Parliament has asked the 

Government to consider amending article 8:88 of the General Administrative Law Act in order to create 

the possibility of reviewing the judgment of an administrative court, if it follows from judgments of the 

ECtHR or the ECJ that the national judgment is contrary to ECHR or EU law. The Cabinet held that there 

was no reason for such a provision, in view of [...] the right to sue the state for errors made by the highest 

administrative courts. See also ACA (note 22), National report of the Netherlands, Question 8. 
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(b) Judgment of the Verwaltungsgerichtshof of 2009 

In this regard, according to the judgment of the VwGH rendered on 21 September 

2009, there is no provision in the General Administrative Procedure Act to allow retrial 

on this ground.
 623

  

(c) Judgment of the Oberster Gerichtshof of 2012 

As for civil matters, the OGH rendered a similar decision regarding the 

interpretation of the Code of Civil Procedure on 12 June 2012.
624

 Moreover, the same 

rule applies equally to fiscal matters.
625

 

(21) Poland 

(a) National rules on retrial 

Misinterpretation of law is not a ground for retrial in the Polish procedural codes 

either.
626

 The Sąd Najwyższy (Supreme Court, Poland) already decided, in a civil 

judgment rendered on 22 October 2009, that the inconsistency of a final judgment with 

EU law is not a reason to reopen cases.
627

 

As for administrative matters, retrial can be granted wherever an obligation under an 

international agreement requires it.
628

 According to the legal writing, this rule can 

eventually serve as a legal basis for retrial on account of a subsequent ECJ judgment.
629

 

However, it is not possible to be aware of how this rule is applied in practice, in the 

absence of a relevant case-law. 

(b) National rules on the revocation of final administrative decisions 

Nevertheless, in Poland, fiscal authorities hold the right to revoke their previous 

decisions which prove to be inconsistent with EU law in the light of a subsequent ECJ 

judgment.
630

 Authorities have this competence, even if the final decision has already 

been confirmed by the administrative court.
631

 As such, this procedure can be 

                                                 
623

 For the exclusion of the reopening of a final administrative judgment on these grounds, see (AT) 

Verwaltungsgerichtshof, Erkenntnis, 21/09/2009 (note 543), declaring that there is no applicable 

provision for retrial in the Allgemeines Verwaltungsverfahrensgesetz (note 528), § 69. For fiscal matters, 

see also Bundesabgabenordnung (note 543), § 303, and PELZL (note 225), pp. 98–104. 
624

 For the exclusion of the reopening of a final civil judgment see (AT) OGH, Beschluss, 12/06/2012 

(note 543), rendered on the basis of Zivilprozessordnung (note 543), Art. 530–531. 
625

 (AT) Bundesabgabenordnung (note 543), § 303, and PELZL (note 225), pp. 98–104. 
626

 (PL) Kodeks postępowania cywilnego (note 103), Art. 403. 
627

 (PL) Sąd Najwyższy, Postanowienie, 22/10/2009 (note 544).  
628

 (PL) Prawo o postępowaniu przed sądami administracyjnymi (note 103), Art. 273, § 3. See also 

MIKŁASZEWICZ (note 240), p. 376.  
629

 MIKŁASZEWICZ (note 240), pp. 376–378. 
630

 (PL) Ordynacja podatkowa (Tax Code), Ustawa, z dnia 29 sierpnia 1997 r., Dz.U.2015.613 j.t., 

Dz.U.2015.1649, 2016.01.01, Art. 240, § 1, pts 9 and 11 on Wznowienie postępowania (review of tax 

proceedings). See also ACA (note 22), National report of Poland, Questions 1 and 4, MIKŁASZEWICZ 

(note 240), p. 374.  
631

 (PL) Naczelny Sąd Administracyjny, Wyrok, 04/12/2008, I FSK 1655/07, reported by 

MIKŁASZEWICZ (note 240), p. 374. 
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considered as a method to remedy a violation of EU law by the administrative court, 

confirming an erroneous administrative decision.
632

  

However, this Kühne & Heitz remedy is only accepted in fiscal matters. The 

possibility for the administrative authority to revoke its final decision by reason of a 

subsequent ECJ judgment that reveals its inconsistency with EU law in administrative 

matters in general is subject to doctrinal debates.
633

  

(c) Judgments of the Naczelny Sąd Administracyjny of 2010 to 2014 

Through several judgments, the Naczelny Sąd Administracyjny has clarified a few 

points regarding the application of this special remedy.   

First, the identity of the parties before the national court and the ECJ is not a 

condition to revoke the decision confirmed by the court.
634

 However, appellants are 

required to specify the ECJ decision on which they rely in their action.
635

 Moreover, the 

ECJ case-law must be new, in the sense that it should differ from previous case-law in 

the same question.
636

 Finally, the time limit for a motion to declare a final judgment 

unlawful is one month after the publication of the ECJ judgment in the Official 

journal.
637

 

(d) Assessment 

As a conclusion, the most suitable method to remedy violation of EU law by 

national administrative bodies is the revocation of the contested decision by the 

administrative authority in Poland. As this remedy is available where the administrative 

court has already confirmed the decision, it can be considered as a method to remedy 

erroneous application of EU law by the national courts as well. Moreover, this remedy 

seems to be an effectively used method to provide substantial relief for violation of EU 

law – however, it can only be applied in fiscal matters. 

                                                 
632

 This can therefore be considered as a Kühne & Heitz situation. 
633

 The legal basis for such revocation could eventually be art. 145 of the Code of Administrative 

Procedure, or, as an alternative solution, art. 154 of the same code, which allows the annulment or 

modification of a final administrative decision under certain circumstances. Apparently, such a possibility 

has not been confirmed yet, nor excluded by the case-law. See (PL) Kodeks postępowania 

administracyjnego (Code of Administrative Procedure), Dz.U.2013.267 j.t., 2015.05.21, Dz.U.2016.23, 

2016.01.07, Art. 145 on Wznowienie postępowania administracyjnego (reopening of administrative 

proceedings) and Art. 154 on Uchylenie lub zmiana decyzji administracyjnej (repeal or amend an 

adminstrative decision). See also ACA (note 22), National report of Poland and MIKŁASZEWICZ (note 

240), pp. 373 and 375, for further references. 
634

 (PL) Wojewódzki Sąd Administracyjny w Olsztynie, Wyrok, 19/09/2013, I SA/Ol 486/13, LEX nr 

1389573; Wojewódzki Sąd Administracyjny w Łodzi, Wyrok z 13/02/2014, I SA/Łd 1300/13, LEX nr 

1510263; Wojewódzki Sąd Administracyjny w Łodzi, Wyrok z 05/03/2014, I SA/Ld 1357/13, LEX nr 

1443319; Wojewódzki Sąd Administracyjny w Łodzi, Wyrok z 05/03/2014, I SA/Ld 1357/13, LEX nr 

1443319; and Naczelny Sąd Administracyjny, Wyrok, 05/08/2010, I FSK 1355/2009, Lexis.pl nr 

2374744. 
635

 (PL) Naczelny Sąd Administracyjny, Wyrok, 18/03/2011, I FSK 398/2010, LexPolonica nr 2537725. 
636

 (PL) Naczelny Sąd Administracyjny, Wyrok, 24/03/2010, I FSK 242/09, reported by MIKŁASZEWICZ 

(note 240), p. 375. However, the breach could give rise to an action for annulment for flagrant breach of 

law according to MIKŁASZEWICZ (note 240), p. 375. See Ordynacja podatkowa (note 630), Art. 247, § 1, 

pt. 3. 
637

 (PL) Wojewódzki Sąd Administracyjny w Rzeszowie, Wyrok, 03/12/2009, I SA/Rz 619/09, reported 

by MIKŁASZEWICZ (note 240), p. 375. 
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(22) Portugal 

Since 2008, Portuguese legal provisions provide a ground for reopening a case 

where the final judgment is contrary to a decision of an international court. The 

international court must have jurisdiction vis-à-vis Portugal
638

 – the ECJ qualifies as 

one such court. However, it is not obvious whether the judgment of the international 

court must be made in the same case, or only regarding the same matter of law. The 

position of Portuguese courts is not known, in the absence of relevant case-law. 

(23) Romania 

(a) National rules 

In Romania, legislative provisions have been introduced to the administrative 

procedural code in order to recognize the violation of EU law as a specific ground for 

retrial.
639

 Apparently, the sole violation of law is sufficient to reopen final judgments, 

and the identity of the parties is not required either. Therefore, even if the scope of 

application rationae materiae of this remedy is narrow, it provides generous protection 

in administrative cases. Moreover, this rule has already been applied in several 

occasions by the courts.  

(b) Judgments of the Curtea de Apel Timişoara of 2012 

In one such judgment, dated 6 October 2012, the Curtea de Apel Timişoara (Court 

of Appeal, Timişoara) reopened the case and overturned its previous final judgment. 

The court held that the final judgment infringed the primacy of EU law, since it had not 

applied the directly effective provisions of the VAT directive.
640

 

In terms of the contested judgment, the applicant company was liable to pay VAT. 

The tax had been calculated without taking the company’s right to deduction into 

consideration. This right was granted by the VAT directive,
641

 but the Curtea de Apel 

Timişoara had not recognized its direct effect at the time of this first course of action. 

However, ECJ judgments made it clear that the provision of the directive, having 

direct effect, should have been applied in the case.
642

 Therefore, the company asked for 

the reopening of the case on the basis of the Romanian procedural rules on retrial. 

In this second course of action, the Curtea de Apel Timişoara pointed out that 

Romanian law provides a specific procedural path for the reopening of administrative 

cases. Final judgments contradicting EU law can be revised because of the non-

                                                 
638

 (PT) Código de Processo Civil (note 528), Artigo 696.º f); and Código de Processo nos Tribunais 

Administrativos (note 528), Artigo 154.º, with reference to the disposition of the Civil Procedure Code. 

See ACA (note 22), National report of Portugal, Questions 1 and 9. 
639

 (RO) Constituţia României (note 286), Art. 20 (2), and 148 (2); and Legea Nr. 554/2004 

contenciosului administrative (note 532), Art. 21 (2). 
640

 (RO) Curtea de Apel Timişoara, Secţia contencios administrativ şi fiscal, 06/10/2012, Decizia civilă 

nr. 1851. 
641

 (EU) Council Directive 2006/112/EC (note 121). 
642

 (ECJ) Judgments of 30 September 2010 in Uszodaépítő, C-392/09, ECR, EU:C:2010:569, 

paragraphs 34–35; and of 15 July 2010 in Pannon Gép Centrum, C-368/09, ECR, EU:C:2010:441, 

paragraph 37. 

http://legeaz.net/legea-554-2004/
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62009CJ0392
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62009CJ0368
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observance of the primacy of EU law.
643

 Then, it went on to examine EU rules and 

relevant ECJ case-law and concluded that Member States are obliged to implement 

directives into national law. In the event of failure to transpose the directive, individuals 

have the right to rely on provisions that have direct effect before the national courts. As 

the ECJ has already established the direct effect of the relevant provision of the 

directive, the final judgment infringed the primacy of EU law. The Curtea de Apel 

Timişoara therefore overturned the final judgment and the applicant company became 

entitled to the reimbursement of its unduly paid VAT. 

(c) Other cases 

Several final judgments, mainly in fiscal matters, have also been reopened and 

overturned because of their inconsistency with EU law. More judgments were reopened 

following the ECJ judgment finding Romanian rules on motor vehicle tax contrary to 

EU law.
644

 As final judgments made on such payment obligations proved to be contrary 

to EU law in the hindsight, they were subject to retrial. Claims of taxpayers for retrial 

have been successful in a few cases before the Tribunalul Suceava (Superior Court of 

Suceava, Romania).
645

  

(d) Assessment 

Considering the ECJ case-law on state liability and on the principle of res judicata, it 

appears that Romanian retrial rules grant broader protection of EU rights than it is 

required under EU law. Finally adjudicated administrative cases can be reopened 

relying on ECJ judgments and there is no condition on the gravity of the breach. The 

mere violation of the principle of EU law primacy, i.e. the non- or misapplication of EU 

rules, is sufficient to overturn a final administrative judgment. Moreover, there is no 

time limit for a motion for retrial and the identity of the parties in the national 

proceedings and in the proceedings before the ECJ is not a precondition to rely on the 

ECJ’s subsequent judgment. However, retrial on ground of EU law violation is limited 

to administrative matters – it cannot be used to reopen civil cases.
646

 

As for the ECJ judgment providing legal basis for a retrial, it seems irrelevant 

whether it had been rendered before or after the contested national judgment is made. 

The procedural rules on retrial for violation of EU law do not exclude the possibility of 

relying on a previous ECJ judgment. Moreover, Romanian law justifies retrial due to the 

primacy of EU law principle.
647

 This may suggest that the violation of the EU norm is 
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 (RO) Constituţia României (note 286), Art. 20 (2), and 148 (2); and Legea Nr. 554/2004 

contenciosului administrative (note 532), Art. 21 (2). 
644

 (ECJ) Judgment of 7 April 2011 in Tatu, C-402/09, ECR, EU:C:2011:219. 
645

 (RO) Tribunalul Suceava, Secţia de contencios administrativ şi fiscal, 19/05/2011, Număr dosar 

4671/86/2011, confirmed in appeal by Curtea de Apel Suceava, Secţia a II-a civilă, 10/11/2011, Număr 

dosar 4671/86/2011; and Tribunalul Suceava, Secţia de contencios administrativ şi fiscal, 19/05/2011, 

Număr dosar 4674/86/2011, confirmed in appeal by Curtea de Apel Suceava, Secţia a II-a civilă, 

13/10/2011, Număr dosar 4674/86/2011. 
646

 According to Advocate General JÄÄSKINEN, the non-identical grounds for deviating from the 

principle of res judicata are reasonable with regard to final civil, criminal and administrative judgments. 

See (ECJ) opinion of Advocate General JÄÄSKINEN in Târșia, ECR, EU:C:2015:269, paragraphs 49–51; 

and judgment in Târșia (note 34), paragraph 34. 
647

 (RO) Constituţia României (note 286), Art. 20 (2), and 148 (2). 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62009CJ0402
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62014CC0069(01)
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considered to be have been made with the delivery of the judgment. Subsequent ECJ 

case-law only makes the violation apparent.   

(24) Slovenia 

(a) Legislative provisions 

In Slovenia, the reopening of the case is possible on limited grounds – linked e.g. to 

existence of new facts or a false statement by a witness – once a final judgment has 

been given in the dispute. Therefore, the inconsistency with EU law of a final judgment 

is not a reason for retrial under Slovenian procedural rules.
648

  

As for the revocation of a final administrative decision, no act provides a legal basis 

for a review of a final administrative decision based on a misinterpretation of EU law. 

However, a judgment by the Upravno sodišče (Slovenian Administrative Court) of 2008 

deals with this possibility.  

(b) Judgment of the Upravno sodišče of 2008 

The judgment of 17 June 2008 by the Upravno sodišče seems to suggest that 

administrative authorities can revoke a final administrative decision which acquired res 

judicata as a result of a judgment based on a misinterpretation of EU law.
649

 However, 

as Trstenjak and Plaustajner warn, this conclusion must be treated with caution. 

Following these authors,
650

 the facts at the origin of the dispute can be summarized 

as follows. The case concerned agricultural export funds for the export of goods, which 

was permitted by an administrative act in partial violation of the EU law. When the 

respective export funds were not paid to the applicant following a subsequent 

administrative decision, the applicant claimed that the administrative authority is bound 

by the first administrative decision, i.e. the export permit. In this context, the Upravno 

sodišče referred to the principle of primacy, which imposes on Member States an 

obligation to act so that an efficient implementation of EU law is guaranteed. It further 

stressed that this can even lead to setting aside an administrative act, the legality of 

which has been confirmed in the administrative judicial procedure. In this regard it 

made reference to the conditions set out by the ECJ in the Kühne & Heitz judgment. The 

Upravno sodišče thus declared unfounded the allegations by the applicant relating to the 

binding nature of an export permit which was issued contrary to EU law.  

This means that the Upravno sodišče used the rationale of the Kühne & Heitz 

judgment to support the independence of one administrative decision from another, 

previous one.  

In summary, the decision by the Upravno sodišče seems to suggest that a review of 

an administrative decision that has become final as a result of judgment of a national 

court based on a misinterpretation of EU law is recognized by the Slovenian courts. 

However, the Upravno sodišče did not refer to a particular national legal provision in 

this regard, but to the judgment of the ECJ alone. Even so, as Trstenjak and Plaustajner 
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 (SI) Zakon o upravnem sporu (note 287), 96. člen. See also TRSTENJAK and PLAUSTAJNER (note 

108), pp. 463, 473. 
649

 (SI) Upravno sodišče Republike Slovenije, Odločba, 17/06/2008, U 14/2007, reported by TRSTENJAK 

and PLAUSTAJNER (note 108), pp. 470–480. 
650

 TRSTENJAK and PLAUSTAJNER (note 108), pp. 470–480. 
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point out, the national court has to interpret the national legislation consistent with the 

ECJ judgment only insofar as possible; but it is not obliged to interpret it contra legem 

when faced with a situation like the one in the Kühne & Heitz judgment. In this regard, 

neither the legislation applicable within the administrative procedure, nor the legislation 

applicable within the administrative dispute provides an obvious legal basis for a review 

of a final administrative decision based on a misinterpretation of EU law.
651

 

(c) Assessment 

As conclusion, Slovenian rules do not provide a ground for retrial in the event of 

violation of EU law by a final judgment. 

(25) Slovakia 

(a) Legislative provisions 

Under the Slovakian rules, retrial on the ground of infringement of EU law is 

possible only in civil matters. According to the civil procedure code, if a final civil 

judgment proves to be contrary to ECJ case-law, this inconsistency is a special ground 

for retrial.
652

 This provision was introduced into the Slovakian law in 2008 in order to 

ensure coherence between the ECJ and national case-law in EU law matters.
653

 The 

identity of the parties in the national procedure and before the ECJ is not required. It is 

only the subject matter of the two cases that needs to concern the same question of law. 

As there is no condition regarding the gravity of the infringement, the mere 

inconsistency with ECJ case-law is sufficient to review the final judgment. In that 

regard, national law has a wide scope of application.  

However, the time limit set out by national law restricts the practical use of this 

remedy. Theoretically, no problem arises if the ECJ renders a judgment on the 

interpretation of the EU norm in question after the national judgment is delivered. In 

such a scenario, the applicant can ask for the reopening of the case for twenty days after 

the date on which they have official knowledge of the new ECJ case-law. However, if 

the applicant alludes to an ECJ judgment prior to the contested national decision, the 

                                                 
651

 The procedural law applicable within the administrative procedure provides limited possibilities of 

reviewing a final administrative decision; a new or a different administrative act may be issued within the 

so-called reopened procedure (obnova postopka) only on grounds explicitly provided by the legislation, 

the misapplication or misinterpretation of a certain legal provision not being one of these grounds. See 

(SI) Zakon o splošnem upravnem postopku (General Administrative Procedure Act), (Uradni list RS, št. 

24/06 – uradno prečiščeno besedilo, 105/06 – ZUS-1, 126/07, 65/08, 8/10 in 82/13), 260. člen on obnova 

postopka (reopened proceedings – in the meaning of review of proceedings); as well as TRSTENJAK and 

PLAUSTAJNER (note 108), p. 463. 

Another administrative remedy provided in the same law, the annulment or revocation of administrative 

decisions by the higher administrative organ (razveljavitev odločbe po nadzorstveni pravici) cannot be 

used if the administrative decision was confirmed by the administrative court. See Zakon o splošnem 

upravnem postopku (note 651), 274–277. člen on razveljavitev odločbe po nadzorstveni pravica 

(annulment or revocation of administrative decisions by the higher administrative organ); as well as 

TRSTENJAK and PLAUSTAJNER (note 108), p. 472. 
652

 (SK) Občiansky súdny poriadok (note 533), § 228 (1) e). The amendments entered into force on 15 

October 2008.  
653

 The project of the law refers to the (ECJ) judgment in Lucchini (note 33). 
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date from which the time limit starts to run is not obvious, since national case-law is 

divergent in this regard.  

This remedy has already been applied in several cases by various courts, mainly in 

consumer law matters. One judgment will be presented in more detail. 

(b) Decision of the Krajský súd v Banskej Bystrici of 2013 

In a decision of 27 June 2013, the Krajský súd v Banskej Bystrici (Regional Court in 

Banská Bystrica) dismissed a motion for retrial in a civil case, as the time limit to ask 

for retrial had already expired.
654

   

The applicant asked for a re-examination of the final judgment delivered in his case, 

claiming the inconsistency of the decision with ECJ case-law. The Krajský súd v 

Banskej Bystrici found, however, that the time limit for such a motion had already 

expired. The regional court stated that the applicant only has twenty days after 

becoming aware of an ECJ decision to introduce a request for retrial. Since the ECJ 

judgment concerned had already been published before the contested national decision 

was delivered, the time limit had already expired. According to the Krajský súd v 

Banskej Bystrici, the time limit starts on the day when the ECJ judgment that is referred 

to is published. 

Contrary to the above decision, the motion for retrial was accepted by several courts, 

notwithstanding the fact that the ECJ judgment preceded the national decision.
655

 

(c) Assessment 

In summary, the mere violation of EU law is sufficient to reopen a civil case in 

Slovakia, and the identity of the parties is not required either. Therefore, even if the 

scope of application of this provision is narrow, it provides generous protection.  

Moreover, considering the exceptional nature of retrial under EU law, conditions 

under Slovakian civil law even exceed the requirements established by the ECJ. This 

holds true even with regard to the time limits. In fact, referring to an already established 

ECJ case-law as a ground for retrial could also be evaluated in the light of the obligation 

of the parties to invoke EU law in the main proceedings.
656
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 (SK) Krajský súd Banská Bystrica, Uznesenie, 18/12/2012, n° 15Co/259/2012, 6612206417, 

ECLI:SK:KSBB:2012:6612206417.2; Krajský súd Banská Bystrica, Uznesenie, 27/06/2013, n° 41Cob/-

9/2013, 6211200027, ECLI:SK:KSBB:2013:6211200027.4; and Krajský súd Trnava, Uznesenie, 

09/07/2013, n° 24Co/196/2013, 2209209082, ECLI:SK:KSTT:2013:2209209082.1. 
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 (SK) Okresný súd Prešov, Rozsudok, 08/10/2013, n° 8C/420/2012, 8112240798, ECLI:SK:OSPO:-

2013:8112240798.2; and Okresný súd Rožňava, Uznesenie, 20/12/2013, n° 10C/581/2012.. 
656

 It is, however, a distinct question whether these conditions assure at least equivalent protection to the 

one required under the Köbler doctrine, and, therefore, whether the Slovak retrial rules can be considered 

an effective alternative to Köbler liability. 
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(26) Finland 

(a) National rules on retrial 

In Finland, reopening a case – in the terms of the Finnish law, the ‘annulment’ of a 

final judgment – is possible on the ground of a manifest breach of law.
657

 Specifically, 

in terms of the civil and administrative procedure codes, a case can be reopened
658

 “if 

the final judgment is based on manifestly erroneous application of the law or on an error 

which may have had an essential effect on the decision”.  

Therefore, this exceptional remedy is available for both national and EU law 

violations, but, the breach must be qualified, and the reopening must be justified by 

reasons of individual or general interest. 

The jurisprudence has already provided some examples for the application of these 

rules in cases regarding EU law violations. Therefore, mention will be made of six 

judgments, four rendered by the Korkein hallinto-oikeus (Finnish Supreme 

Administrative Court), and two delivered by the Korkein oikeus. 

(b) Judgment of the Korkein hallinto-oikeus of 2009 

In the first judgment of 7 December 2009, the Korkein hallinto-oikeus declared that 

an administrative case can be reopened by the court on the ground of manifestly 

erroneous application of EU law by the administrative authority.
659

 However, the 

Korkein hallinto-oikeus dismissed the request, since it concluded that reopening was not 

necessary in the case.   

The case concerned taxes paid by the applicant for a period between 1999 and 2004, 

relating to foreign trade. Without having exhausted the administrative remedies 

available to him, the applicant submitted a claim for reopening of the decision of the 

fiscal authority. 

The Korkein hallinto-oikeus revised the decisions and found that they were in 

conformity with the Finnish law. As for the EU law, the Korkein hallinto-oikeus stated 

that their compatibility with the EU rules can be called into question, since Finnish law 

imposed a higher rate of tax for merchant vessels engaged in foreign trade than for those 

engaged in domestic trade services. However, the Korkein hallinto-oikeus attributed 

importance to two circumstances when evaluating the necessity to reopen the case. In 

this regard, it concluded that, on the one hand, the applicant had not lodged an appeal 

against the administrative decisions, and, on the other hand, he could have passed the 

taxes on to his clients. Therefore, after a global appreciation had been given to the 

situation, the Korkein hallinto-oikeus decided that there were not sufficient reasons to 

reopen the case. 
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 (FI) Hallintolainkäyttölaki (note 522), 11 luku, 63 § (1) (2): “63 (1) A decision may be annulled: […] 

(2) if the decision is based on manifestly erroneous application of the law or on an error which may have 

had an essential effect on the decision […]” 

(FI) Oikeudenkäymiskaari (note 522), 31 luku, 7–10 §: “7 § (1) A final judgment in a civil case may be 

reversed: [...] (4) if the judgment is manifestly based on misapplication of the law.” 
658

 Even if it is not the equivalent term of the Finnish law, for the sake of terminological unity, the 

general term of ‘reopening’ will be used instead of ‘annulment’ of ‘revocation’.  
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 (FI) Korkein hallinto-oikeus, 07/12/2009, 2806, KHO:2009:99, Diaarinumero: 4221/2/08, reported 

by KANNINEN, Heikki. ‘Rapport finnois’ in COUTRON (note 8), pp. 195–196.  
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In the above decision, the Korkein hallinto-oikeus revised an administrative decision 

which had not been the subject of an ordinary appeal before the administrative court. 

However, under Finnish law, the same rules apply concerning the reopening of final 

administrative decisions having or not been subject to appeal before the administrative 

court.
660

 

(c) Judgment of the Korkein hallinto-oikeus of 2010 

In the second judgment of 30 June 2010, the Korkein hallinto-oikeus examined the 

possibility to reopen a case, in which it had delivered a final judgment itself, on the 

ground of breach of EU law. As in the above case, the court concluded that there was 

not specific individual or general interest which justified such reopening,
661

 and so it 

dismissed the action. 

At the origin of the case was a request for a preliminary ruling submitted by the 

Korkein hallinto-oikeus in 2002, which concerned the Finnish tax on imported vehicles.  

Following the judgment by the ECJ,
662

 another case emerged before the Korkein 

hallinto-oikeus regarding the application of the same national tax rules in 2006.
663

 In 

these proceedings, the Korkein hallinto-oikeus refused to make a new preliminary 

reference, despite the request of the claimant. Finally, the court handed down its 

judgment, giving an interpretation to the previous ECJ judgment that did not favour the 

applicant’s claim.
 
In fact, the Korkein hallinto-oikeus concluded that the Finnish rules 

were compatible with EU law, and consequently dismissed the request of the applicant 

to overturn the tax decision. 

Later on, the ECJ declared in an infringement procedure that the Finnish tax was 

contrary to the EU law in 2009.
664

 It thus became clear that the judgment of the Korkein 

hallinto-oikeus in 2006 infringed EU law.  

On the basis of this new ECJ judgment, the applicant submitted a motion for retrial 

before the Korkein hallinto-oikeus. As for the breach of the referral duty, the court 

found that the refusal to request a new preliminary ruling had been justified. The court 

argued that the ECJ had already handed down a judgment in 2002, following a request 

submitted by the same Finnish court. Therefore, the court had all reason to think in 2006 

that a new request was not necessary. As for the infringement of the substantive EU 

law, the Korkein hallinto-oikeus argued that, even if the breach could be established, 

neither individual nor general interest justified the retrial.
665

 

This case is similar to the Köbler judgment for multiple reasons. First, it concerned 

an erroneous interpretation of an already existing ECJ judgment. Second, it was the 
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 (FI) Hallintolainkäyttölaki (note 522), 11 luku, 63 § (1) (2). As KANNINEN explains, under Finnish 

rules, if an administrative decision has already been subject to an appeal before the administrative court, it 

can only be revised on the ground of rules governing the reopening of a final judgment. Moreover, the 

relevant provisions of the Procedural Administrative Code apply also, under certain circumstances, to the 

re-examination of administrative decisions which have not been the subject of appeal before the 

administrative court. See KANNINEN (note 659), p. 195. 
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 (FI) Korkein hallinto-oikeus, 30/06/2010, 1561, KHO:2010:44, Diaarinumero: 1043/2/09, reported 

by KANNINEN (note 659), pp. 196–197. 
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 (ECJ) Judgment in Tulliasiamies and Siilin (note 299). 
663

 In the case at hand, the applicant sought the annulment of the final judgment rendered in this case. 
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 (ECJ) Judgment in Commission v Finland (note 151). 
665

 Presented in KANNINEN (note 659), pp. 196–197. 
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same court which made the request for preliminary reference and gave an erroneous 

interpretation to it afterwards. Third, neither the breach of the referral duty, nor the 

infringement of the substantive EU norm were considered to be a sufficiently serious to 

give rise to the respective remedies.  

(d) Judgment of the Korkein hallinto-oikeus of 2011 

In the third judgment delivered on 11 April 2011, the Korkein hallinto-oikeus 

reopened the case and annulled, for the first time, one of its former final judgments on 

the ground of infringement of EU law.
666

 

The contested judgment concerned the taxation of controlled foreign companies and 

the inclusion of the profits of controlled foreign companies in the tax base of the parent 

company. Despite the request of the applicant, the Korkein hallinto-oikeus refused to 

make a preliminary reference and handed down its judgment in 2002, giving an 

interpretation to the EU law which did not favour the claim. 

Following a judgment by the ECJ in 2006,
667

 it became clear that the interpretation 

of the rules by the Korkein hallinto-oikeus had been incorrect. Therefore, the applicant 

asked the reopening of the final judgment of 2002. 

Examining the motion for retrial, the Korkein hallinto-oikeus stated that the breach 

of the referral duty justified the reopening of the case. In fact, the ECJ case-law had not 

been sufficiently clear at the time of the main proceedings, which means that a request 

for preliminary ruling should have been submitted by the court in 2002.   

(e) Judgment of the Korkein hallinto-oikeus of 2013 

In the fourth judgment, delivered on 27 December 2013, the Korkein hallinto-oikeus 

dismissed a motion for retrial concerning a case in which it had delivered a final 

judgment.
668

  It reached this decision after having concluded that there had been no 

specific reasons justifying the reopening of the case, also because the applicant had 

already been given compensation in a liability action for the damages suffered. 

The facts at the basis of the dispute can be summarized as follows. The Finnish tax 

administration had ordered vehicle tax and value added tax to be collected on a used car 

imported by the applicant from Belgium into Finland in 2003. After exhausting all 

ordinary appeals against the decision, the Supreme Administrative Court, the Korkein 

hallinto-oikeus had dismissed the taxpayer’s claim that the VAT on the car be removed. 

Subsequent to this final administrative judgment, the ECJ declared that the Finnish 

rules were contrary to EU law.
669

 

Afterwards, in a first course of action, the taxpayer applied before the civil court for 

compensation for the prejudice caused by the assessment decision. The Korkein oikeus 

relied on the subsequent ECJ judgment and stated that the Finnish rules were 

discriminatory and contrary to EU law. Consequently, the Korkein oikeus concluded 
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 (FI) Korkein hallinto-oikeus, 11/04/2011, 1018, KHO:2011:38, Diaarinumero: 3059/2/06 reported by 

KANNINEN (note 659), p. 197. 
667

 (ECJ) Judgment of 12 September 2006 in Cadbury Schweppes and Cadbury Schweppes Overseas, 

C-196/04, ECR, EU:C:2006:544. 
668

 (FI) Korkein hallinto-oikeus, 27/12/2013, 4057, KHO:2013:199, Diaarinumero 2356/2/13, reported 

in database JuriFast. 
669

 (ECJ) Judgments in Tulliasiamies and Siilin (note 299); and in Commission v Finland (note 299). 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62004CJ0196
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that the infringement of Article 110 TFEU was sufficiently demonstrated to make 

Finland liable, so it ordered the state to pay compensation for the prejudice suffered.
670

  

Notwithstanding the fact that he had already been compensated for his monetary 

loss, the taxpayer initiated a second course of action. That time, he asked the revision of 

the unlawful final administrative judgment before the Korkein hallinto-oikeus. The 

applicant referred to the ECJ decision declaring the Finnish system contrary to EU law 

and to the judgment of the Korkein oikeus in the liability action. 

In this regard, the Korkein hallinto-oikeus pointed out that the possibility to ask 

compensation from the state for the tax unduly paid had to be kept separate from the 

reopening of the case. The latter is subject to the provisions of the administrative 

procedural code.
671

 As, with hindsight, the administrative judgment’s inconsistency 

with EU law was established, the main condition for retrial was fulfilled. However, it 

was also necessary to take into account that a case can only be reopened for very 

significant reasons, where five years have already elapsed since the date the final 

judgment became final.
672

 

The Korkein hallinto-oikeus concluded that the reopening of the case was not 

necessary, even though the final judgment proved to infringe EU law. It reached this 

conclusion by referring to the Köbler judgment and to the contested Finnish fiscal rules, 

which had in the meantime been modified without retroactive effect.    

(f) Judgment of the Korkein oikeus of 2007 

As for civil matters, in the fifth judgment rendered on 2 April 2007, the Korkein 

oikeus reopened the case and annulled a final judgment of a first instance court, due to 

the manifestly erroneous application of EU law.
673

   

The contested judgment concerned a liability claim regarding motor vehicle 

insurance.
674

 After the first instance court’s decision was pronounced, the ECJ handed 

down a judgment which interpreted the relevant provisions of the EU directive.
675

 

Following this judgment, the Korkein oikeus itself changed its case-law concerning the 

interpretation of the EU provision at issue.
 
 

Relying on the new case-law, the Korkein oikeus found in the retrial proceedings 

that the final judgment had applied the EU provisions in a manifestly erroneous way. 

Therefore, the conditions to reopen the case being satisfied, the Korkein oikeus declared 

the applicant’s claim well founded.
676
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 It is interesting to note that to be able to follow up the claimant’s application, the supreme court had 

to set aside the application of a legal rule concerning compensation for prejudice that limited the liability 

of public entities. See (FI) Korkein oikeus, tuomio, 05/07/2013 (note 80). 
671

 (FI) Hallintolainkäyttölaki (note 522), 11 luku, 63 § (1) (2). 
672

 (FI) Hallintolainkäyttölaki (note 522), 11 luku, 64 § (2).  
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 (FI) Korkein oikeus, 02/04/2007, 626, KKO:2007:34, Diaarinumero: H2006/18, reported KANNINEN 

(note 659), pp. 193–194. 
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 (EU) Second Council Directive 84/5/EEC (note 357). 
675

 (ECJ) Judgment of 30 June 2005 in Candolin and Others, C-537/03, ECR, EU:C:2005:417. 
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 The presentation of the case is provided after KANNINEN (note 659), p. 194. 
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(g) Judgment of the Korkein oikeus of 2007 

In the sixth judgment, pronounced also on 2 April 2007, the Korkein oikeus declared 

inadmissible a motion for retrial, because of the expiry of the time limit to submit such a 

request.
677

   

In that case, after the delivery of the final judgment on motor vehicle insurance, the 

Korkein oikeus changed the way it interpreted the EU provision at issue in the contested 

judgment. Moreover, the ECJ handed down a judgment
678

 which interpreted the 

provisions of the EU directive in a way which was favourable to the applicant.
679

 

However, as the motion was submitted later than one year after the contested 

judgment acquired res judicata, the request was dismissed.
680

 

(h) Assessment 

In summary, reopening a case – in terms of the Finnish rules, the ‘annulment’ of the 

final judgement – by reason of violation of EU law is possible and subject to the 

evaluation of a case’s specific circumstances under Finnish administrative and civil 

law.
681

 As such, the necessity to set aside the res judicata is evaluated on a case-by-case 

basis. 

The time limit to submit a motion for retrial differs in administrative and civil 

matters. As for the former, they must be presented within five years following the 

judgment acquired res judicata;
682

 as for the latter, the time limit is only one year.
683

 

To conclude, Finnish law does not seem to attribute importance to the distinction 

whether the ECJ judgment has rendered before or after the national decision. In fact, 

under Finnish rules, the mere breach of law may be sufficient to justify retrial. The 

question whether the violation became apparent due to an ECJ judgment delivered 

before or after the decision, seems to be irrelevant.  

(27) Sweden 

Swedish procedural laws provide a general possibility for the courts to remedy a 

substantive defect in the final judgment.
684

 This remedy can eventually be applied for 

misinterpretation of EU law by a final judgment.
685 

However, there is no available case-

law regarding the application of this remedy to violations of EU law. 
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 (FI) Hallintolainkäyttölaki (note 522), 11 luku, 64 § (2). 
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(28) United Kingdom 

(a) National rules on retrial 

In the UK, cases can be reopened on discretionary grounds, on condition that the 

party has suffered substantive injustice as a result of unfair proceedings.
686

 Two 

judgments delivered in cases based on an alleged violation of EU law are worth being 

mentioned in this regard.  

(b) Judgment of the Supreme Court of England of 2011 

In the first judgment, rendered in the Edwards case on 15 December 2010, the 

Supreme Court of England admitted the theoretical possibility of reopening cases due to 

the inconsistency of the final judgment with the ECJ case-law. However, it denied 

retrial in the case at hand, since it found that the applicant had not suffered injustice as a 

result of unfair proceedings.
687

  

At the origin of the proceedings was the decision of the Environment Agency, which 

approved the operation of a cement works, including waste incineration. The applicant 

contested the decision in the light of environmental law, claiming in particular that the 

project had not been the subject of an environmental impact assessment. After the 

request was dismissed, the applicant applied for a protective cost order in advance of 

her appeal. The House of Lords rejected the application, as the panel had found that the 

information provided by the applicant was insufficient to conclude that proceedings 

would be ‘prohibitively expensive’ for her. Nevertheless, the applicant proceeded with 

her appeal. When it was dismissed, the House of Lords ordered the applicant to pay the 

respondents’ costs. She contested this decision and argued that it was contrary to the EU 

directives, since it rendered the litigation ‘prohibitively expensive’ for her. 
688

 

                                                                                                                                               
(SE) Skattebetalningslag (note 309), 21 kap, § 3, GÖRANSSON (note 80), p. 493. The fiscal and criminal 

dispositions in this regard will probably be subject to amendment following the recent judgment of the 

ECJ in the case Akerberg Fransson. See (ECJ) judgment of 26 February 2013 in Åkerberg Fransson, 

C-617/10, ECR, EU:C:2013:105. 
686

 (UK) Civil Procedure Rules (note 524), Part 52.17. See also ACA (note 22), National report of the 

United Kingdom, Questions 8 and 14; and KORNEZOV (note 19), p. 830. 
687

 (UK) Supreme Court, judgment, 15/12/2010, R (on the application of Edwards) v Environment 

Agency [2010] UKSC 57 [2011] 1 WLR 79, paragraphs 34–36.  
688

 In the meantime, the jurisdiction of the House of Lords was transferred to the newly-established 

Supreme Court of the United Kingdom. In accordance with the Supreme Court Rules 2009, the detailed 

assessment of the costs was carried out by two costs officers appointed by the President of the Supreme 

Court. In that context, the applicant relied on Directives 85/337 and 96/61 to challenge the costs order that 

had been made against her. The Supreme Court costs officers accepted that they had power to give effect 

to Article 10a of the Directive by moderating the amount of costs payable to the respondents. The 

respondents appealed to a panel of five Supreme Court judges. The Supreme Court accepted the 

respondents’ claim that the costs officers had acted outside their jurisdiction. That panel delivered its 

decision on 15 December 2010. It found that the costs officers ought to have confined themselves to the 

jurisdiction which the Supreme Court Rules 2009 conferred on them and thus to have limited themselves 

to quantifying the costs. The panel took the view that the question whether the procedure was 

prohibitively expensive, within the meaning of Directives 85/337 and 96/61, was within the sole 

jurisdiction of the court adjudicating on the substance of the case, which may adjudicate either at the 

outset of the proceedings, when determining the request for a protective costs order, or in its decision on 

the substance. 
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The newly-established Supreme Court – to which the jurisdiction of the House of 

Lords had been transferred – pointed out that it has the power to reopen its prior 

decision, if it is necessary to correct any injustice.
689

 The decision to order the applicant 

to pay the respondents’ costs should be reopened if it had been based on a purely 

subjective approach to the question of whether litigation was ‘prohibitively expensive’ 

within the meaning of the directives
690

 The panel also stated that the question whether 

the order to pay the respondents’ costs was contrary to EU law had not been examined 

by the House of Lords when it considered the application for a protective costs order. In 

those circumstances the Supreme Court referred several questions on the interpretation 

of the term ‘prohibitively expensive’ to the ECJ for a preliminary ruling.
691

 Following 

the ECJ judgment, the Supreme Court determined the amount that the applicant had to 

pay as the respondents’ costs.
692

 

(c) Judgment of the Court of Appeal of 2010 

In the second judgment, delivered on 29 June 2010, the Court of Appeal concluded 

that the principle of effectiveness does not require setting aside national rules on the 

conditions of retrial.
693

 In this regard, the Court of Appeal specifically held that the 

principle of effectiveness did not require reopening criminal convictions in order to 

allow the appellants to invoke the unenforceability, by reason of violation of EU law,
694

 

of the legislation under which their convictions were secured. The position would only 

have been different if the conduct of the national authorities, in conjunction with the 

domestic limitation period, would have had the effect of depriving the appellants of any 

opportunity of enforcing their EU law rights.
695

 

In the case at hand, the appellants had been convicted under a national legislation 

which was subsequently found to be contrary to EU law. In fact, the government had 

failed to notify the Commission, in violation of the EU directive, the act adopted in 

1984. To remedy the defect, that act was declared unenforceable and Parliament 

accepted a new act in 2010. However, the question of how to remedy the convictions 

under the 1984 act was left open.  

Therefore, the appellants, arguing that the convictions had been based on an 

unenforceable law, sought permission to reopen the final decisions pronouncing their 

conviction. The question arose whether the failure by the government to give 
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 This power extends to decision of the House of Lords prior to the creation of the Supreme Court. 
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 (EU) Council Directive 85/337/EEC (note 316); Council Directive 96/61/EC of 24 September 1996 

concerning integrated pollution prevention and control (OJ L 257, 10.10.1996, p. 26–40). 
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 See (ECJ) judgment of 11 April 2013 in Edwards and Pallikaropoulos, C-260/11, ECR, 

EU:C:2013:221. 
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 (UK) Supreme Court, judgment, 11/12/2013, R (on the application of Edwards) v Environment 

Agency, [2013] UKSC 78. 
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 (UK) Court of Appeal, judgment, 29/06/2010, R v Budimir (Nikolas), [2011] 2 WLR 396, paragraphs 

58–72, reported by CLÉMENT-WILTZ (note 310), pp. 450–451. 
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 In particular, the national legislation would be unenforceable as a consequence of its non-notification 

by the government under the EU directive. See (EU) Council Directive 83/189/EEC of 28 March 1983 

laying down a procedure for the provision of information in the field of technical standards and 

regulations (OJ L 109, 26.4.1983, p. 8–12). 
695

 AUBURN, Jonathan, MOFFETT, Jonathan, and SHARLAND, Andrew. Judicial Review: Principles and 

Procedure (Oxford University Press, 2013), § 4.82. 
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appropriate notification under the EU directive had created an injustice which it was not 

otherwise possible to remedy.  

The Court of Appeal dismissed the claims. Referring to constitutional writings and 

to ECJ and ECtHR jurisprudence, the court concluded that the convictions in these 

cases had not given rise to any substantial injustice and therefore there were no grounds 

to set aside the convictions. The court emphasized that, in terms of the Kapferer 

judgment
696

, there was no obligation under EU law to set aside the convictions. The 

position would only be different if the appellants had been deprived of any opportunity 

of enforcing their EU law rights. However, in the case at hand, as the appellants could 

have raised the argument at trial, the principle of effectiveness of EU law was therefore 

not infringed.
697

 

It is noteworthy that the Court of Appeal arrived at this conclusion on the basis of 

the EU law, and its argumentation is in line with the requirements set by the ECJ.  

(d) Assessment 

In conclusion, under UK law, retrial is possible but subject to the condition that the 

applicant suffered injustice as a result of unfair proceedings. This conclusion is in line 

with Kornezov’s statement, according to which in England and Wales, while the bar 

created by cause of action estoppel is, in principle, absolute, issues previously decided 

may be reopened where ‘special circumstances’ make it unjust not to do so.
698

  

In UK law, the discretionary nature of judicial review is an important factor. 

According to the procedure rules, the re-opening of a final decision must be necessary 

to avoid real injustice, and there must be no alternative effective remedy.
699

 Moreover, 

an applicant in judicial review proceedings must obtain the permission of the court for 

the case to proceed to a full hearing, and permission will only be granted if the claim is 

arguable, i.e. it has a real prospect of success. However, the process of judicial review is 

less formalized and is intended to provide a speedy remedy.
700

 

5. Conclusion on the remedy of retrial 

a) Effective remedy under national regimes 

It results from the above points that retrial on the ground of breach of EU law 

appears to be an effectively used remedy in Finland,
701

 in Romania (in administrative 

matters)
702

 and in Slovakia (in civil matters).
703

 It has also been accepted in Lithuania 
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(in administrative cases),
704

 and under special circumstances in the UK. Moreover, in 

Lithuania, Finland, Romania and Slovakia, cases have actually been reopened due to 

violation of EU law in the final judgment.  

In two national laws, legislative provisions had been introduced into the procedural 

codes in 2008 in order to recognize the violation of EU law as specific ground for 

retrial. It has been the case in Romania, where amendments concerned the 

administrative procedural code, and in Slovakia, where the civil procedural code was 

amended. In Lithuania, Finland, and the UK, the application of retrial to breaches of EU 

law is possible due to the broad scope of application of this remedy. In these legal 

systems, retrial is granted in the event of manifest, substantive or extraordinary breach 

of law. In this regard, legal rules in Denmark, Malta and Sweden are also similar and, 

therefore, seem also capable to offer adequate protection. 

Moreover, in Poland, fiscal authorities hold and exercise, themselves, the right to 

revoke their previous decisions on the ground of infringement of EU law.
705

  

In the above cases, the remedies of reopening or revocation seem to offer an at least 

equivalent protection to individuals’ rights as Köbler liability. Retrial even appears to be 

more efficient than a liability claim in practice. This is partly due to the fact that while 

retrial is of an objective nature, liability is a subjective remedy, where the gravity of the 

breach is also evaluated. Consequently, even the tort on the part of the court is not 

necessary for retrial – as opposed to a liability claim.
706

 

b) Relation to the liability claim  

It is also interesting to note that the relationship between the remedies of state 

liability and retrial varies from state to state. However, the conclusion that the 

cumulative use of them is not necessary, seems to be uniform.
707

  

(a) No hierarchy between the two remedies 

In the six Member States where retrial is available on the general grounds of 

‘manifest infringement of substantial rules’ (Denmark, Malta, Finland, Sweden, the UK 

and Lithuania in administrative cases), national provisions appear to be sufficiently 

wide to embrace violations of EU law. The case-law of Finnish, Lithuanian, and UK 

courts has already confirmed this statement. Since most of these Member States accept, 

at least theoretically, the application of the Köbler principle as well, there is a 

                                                                                                                                               
703

 (SK) Občiansky súdny poriadok (note 533), § 228 (1) e). 
704

 (LT) Lietuvos vyriausiojo administracinio teismo, 10/04/2008, nutartis administracinėje byloje Nr. 

P444-129/2008 (note 201); Lietuvos Respublikos Administracinių Bylų Teisenos Įstatymo Pakeitimo 

Įstatymas (note 525), 153 straipsnis. See also ACA (note 22), National report of Lithuania, Questions 1–

4, 11; and VALUTYTÉ 2014 (note 102), p. 301. 
705

 In Poland, the reopening of the administrative procedure on the ground of breach of an international 

agreement does also exist. See (PL) Prawo o postępowaniu przed sądami administracyjnymi (note 103); 

as well as ACA (note 22), National report of Poland, Question 1 and 4; and MIKŁASZEWICZ (note 240), 

pp. 373–375. 
706

 Retrial has a wider scope of application than liability, also because the infringement of the 

substantive EU norm is in itself sufficient to reopen the case, and the violation by the court of (one of its) 

procedural obligation is not a condition. 
707

 I will not address here the issue when damages action in initiated to be given additional remedy for 

the damages suffered (p. ex. interest). 
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possibility of double remedies. Moreover, no hierarchy appears to exist between the two 

courses of action in these Member States. Consequently, it is for the claimant to decide 

which remedy to seek; and there is no sign of clear preference for the use of one or 

another in this regard. This can be explained by the fact that the criteria to evaluate the 

gravity of the breach are very similar in the two types of remedies. 

This duplication of remedies is also a theoretical possibility in the three Member 

States where retrial is guaranteed on the ground of inconsistency with judgments of 

international courts (Latvia, Poland, and Portugal). However, if these rules imply 

requiring the identity of parties in the national procedure and before the international 

court, retrial will have a much narrower and quite different scope of application than 

Köbler liability.  

As for the two states where specific rules have been introduced to allow retrial on 

the ground of infringement of EU law (Romania, Slovakia), the duplication of remedies 

is not excluded either.
708

  

To conclude, the cumulative use of the two remedies seems unnecessary. As the 

Romanian government in the Târșia
709

 case has suggested: it is irrelevant for EU law 

which possibility is granted in the Member State, if the rights of the individual are 

effectively protected.
710

 Therefore, where a retrial can be used to remedy a violation of 

the EU rights by a final judgment, a liability claim may be superfluous and unnecessary. 

Moreover, in cases where there is no need to prove a qualified breach of law to allow a 

retrial (Romanian administrative and Slovakian civil law), this remedy offers a higher 

standard of judicial protection than the Köbler liability.  

(b) Retrial as an exceptional remedy  

However, in most legal systems retrial is more exceptional than a liability claim. 

Even the case-law of the ECJ reflects this position.
711

  

What is interesting for the present analysis is that several legal systems expressis 

verbis establish a hierarchy between retrial and state liability. Such explicit statements 

have been found in six Member States, although not necessarily in the context of EU 

law (Bulgaria, Czech Republic, Estonia, Greece, Spain, and Netherlands). 

                                                 
708

 However, due to absence of available information as for the position of Romanian and Slovak court 

with regard to the application of Köbler liability, it is not possible to draw further consequences in this 

regard. 
709

 (ECJ) Judgment in Târșia (note 34). The main facts that lie at the basis of the dispute are the 

following: the claimant had purchased a car that had previously been registered in France. At that time, 

registration in Romania had been contingent on the payment of a special tax on motor vehicles. After 

having paid the tax and having registered the vehicle, the claimant had sought the repayment of the tax 

levied before the civil court on the ground that the tax was inconsistent with EU law. However, the 

Tribunalul Sibiu had dismissed the claim in a civil law action and the judgment became final. In a 

subsequent judgment, the ECJ held that Romania’s tax on motor vehicles was incompatible with EU law. 

On the ground of this case-law and the Romanian rules on retrial, the claimant argued that he was entitled 

to recovery of the taxes paid due to the primacy of EU law. However, as the contested final judgment had 

been rendered in a civil action and not in an administrative procedure, the reopening of the judgment was 

refused to the claimant. 
710

 The subsidiary nature of the liability claim to the retrial seems to be accepted by the ECJ as well. See 

(ECJ) judgment in Târșia (note 34), paragraph 40. 
711

 (ECJ) Judgments in Kapferer (note 488), paragraphs 20–21; in Fallimento Olimpiclub (note 488), 

paragraphs 22–23; in Impresa Pizzarotti (note 34), paragraphs 54, 59, 62, 64; and in Commission v 

Slovakia (note 488), paragraphs 59–60. See also KORNEZOV (note 19), pp. 839–840. 
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Under Bulgarian legislative rules, retrial is only possible if it is necessary to remedy 

an injustice suffered.
712

 In the Czech Republic, a motion for retrial on the ground of 

breach of fundamental rights is inadmissible if the consequences of the violation have 

already been remedied, e.g. by providing just satisfaction’.
713

 Similarly, Estonian law 

gives priority to a liability claim over retrial.
714 

The Riigikohus (Supreme Court) stated, 

concerning ECHR violations, that reopening cases is only possible if compensation by 

damages is not available.
715

 In Greece, the Areios Pagos pointed out that a judgment of 

the ECtHR can only give rise to compensation, but not to retrial.
716

 In the Netherlands, 

the House of Representatives reasoned that there was no reason to adopt legislative 

amendments allowing reopening of cases on the ground of their inconsistency with ECJ 

and ECtHR judgments. To arrive at that conclusion, the House of Representatives 

emphasized that the state is already obliged to compensate for the damages suffered.
717

 

The Spanish Tribunal Supremo pronounced on 1 September 1991, that even if retrial 

was not possible, a liability claim could be lodged.
718

  

(c) Liability as a secondary remedy 

On the other hand, in several legal systems, liability claims are considered as 

offering only subsidiary, secondary relief in cases where primary actions have not 

succeeded.  

For example, the case-law of the German BGH reflects this position.
719

 Similarly, in 

Poland, the declaration of unlawfulness of a final judgment – which is a procedural 

element of a liability claim – can only be introduced if the claimant has used all 

remedies available to them before lodging the liability claim. State responsibility is 

therefore secondary to all other remedies.
720

 

c) Prior or subsequent judgment 

As for the date of the delivery of the ECJ judgment, Slovakian rules reveal an 

interesting question, concerning the extent to which it is relevant whether the ECJ 

rendered its judgment on which the applicant relies before or after the delivery of the 

                                                 
712

 (BG) Grazhdanski protsesualen kodeks (note 536), Art. 303; and Aministrativen protsesualen kodeks 

(note 536), Art. 239. 
713

 (CZ) Zákon o Ústavním soudu (note 526), § 119. 
714

 (EE) Riigivastutuse seadus (note 105), § 7(1), (2
1
). 

715
 (EE) Riigikohtu halduskolleegiumi, 22/02/2010, n° 3-3-2-1-10; and Riigikohtu üldkogu, 10/03/2008, 

n° 3-3-2-1-07. However, as retrial is not guaranteed on the ground of infringement of EU law, available 

case-law comes from the field of fundamental and constitutional rights violations. 
716

 (EL) Άρειος Πάγος, 24/02/2012 (note 159); and Άρειος Πάγος, 14/12/2004 (note 549). 
717

 (NL) House of Representatives, 12/08/2005 (note 221). The Netherlands’ Parliament has asked the 

Government to consider amending article 8:88 of the General Administrative Law Act in order to create 

the possibility of reviewing the judgment of an administrative court, if it follows from judgments of the 

ECtHR or the ECJ that the national judgment is contrary to ECHR or EU law. The Cabinet held that there 

was no reason for such a provision, in view of [...] the right to sue the state for errors made by the highest 

administrative courts. See also ACA (note 22), National report of the Netherlands, Question 8. 
718

 (ES) Tribunal Supremo, Sentencia, 01/09/1991. See also SARMIENTO (note 162), pp. 170–174. 
719

 (DE) BGH, Urteil, 09/10/2003, III ZR 342/02, NJW 2004, S. 1241, reported by DITTERT (note 140), 

p. 77. 
720

 (PL) Kodeks postępowania cywilnego (note 103), Art. 424
1
, § 1. See also MIKŁASZEWICZ (note 240), 

p. 379. 
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national decision. As regards the gravity of the breach, the violation of an already 

established case-law is more serious than a breach that became clear only after the 

national decision was made.  

It can therefore be wondered whether it does make any difference if the ECJ 

judgment was delivered before or after the erroneous national decision. This issue can 

be examined from several points of view.  

First, from the point of view of the EU law, two remarks can be made. On the one 

hand, in Kühne & Heitz, the ECJ especially made reference to a subsequent ECJ 

judgment as a ground for revocation.
721

 This conclusion appears logical, since, in 

comparative law, the theory of retrial is strongly associated with the concepts of new 

facts or new law.  

However, and on the other hand, the ECJ interprets an EU norm with retroactive 

effect in a preliminary procedure.
722

 The legal doctrine and the case-law seem to agree 

on the conclusion that an ECJ judgment giving interpretation of an EU provision is 

neither a new law nor a new fact.
723

  

On this basis, there is no underlying legal foundation to grant retrial by reason of 

inconsistency of a national judgment with a subsequent ECJ judgment. The ECJ case-

law – which is especially restrictive in this regard and requires retrial only in 

exceptional circumstances – does not seem to contradict this main, theoretical rule. 

Second, considering the above two issues from the Member States’ point of view, 

the following conclusions can be reached. On the one hand, the date of the ECJ 

judgment seems to be irrelevant in Member States where retrial is provided due to 

inconsistency with the EU law of a final judgment. The only exception is Slovakian 

law. However, neither Finnish, nor Romanian or Polish laws distinguish according to 

the date of the delivery of the ECJ judgment.
724

 Considering the above statement on the 

role of the preliminary ruling of the ECJ, – i.e. to give a general explanation for the 

correct application of the already existing EU rule – this latter standpoint cannot be 

questioned.  

On the other hand, the main reason that most Member States refuse to allow 

reopening cases on the ground of infringement of EU law in a final judgment that only 

became clear in hindsight, is the absence of any new law or new fact. 

  

                                                 
721

 Evidently, conditions set out by national law can always be more favourable than the minimum 

requirements determined by ECJ case-law.  
722

 (ECJ) Judgments of 27 March 1980 in Denkavit italiana, 61/79, ECR, EU:C:1980:100, paragraph 

16; of 13 December 1983 in Apple and Pear Development Council, 222/82, ECR, EU:C:1983:370, 

paragraph 36; in Kühne & Heitz (note 490), paragraph 21; of 12 February 2008 in Kempter, C-2/06, ECR, 

EU:C:2008:78, paragraph 35; and of 14 April 2015 in Manea, C-76/14, ECR, EU:C:2015:216, paragraph 

53 as well as order of 6 August 2009 in Commission v Ireland, C-455/08, EU:C:2009:491, paragraph 39.  
723

 In fact, this is also why most Member States refuse to acknowledge the reopening of final judgments 

on the ground of a breach of the EU law which only became clear in hindsight. 
724

 If a time limit is applied by national laws, it seems to start running at the earliest on the day of the 

delivery of the national judgment. If there is a subsequent ECJ judgment, it starts running when the ECJ 

decision is pronounced. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61979CJ0061
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62006CJ0002
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62014CJ0076
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:
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C. Constitutional complaint on the ground of infringement of the 

lawful judge principle 

1. The right to one’s lawful judge and the obligation to make a preliminary 

reference to the ECJ 

There is a constitutional path in several Member States to annul a final judgment 

that is contrary to EU law, in particular by reason of the violation of the obligation to 

request a preliminary ruling. This remedy is the constitutional complaint on the ground 

of breach of the right to a lawful judge
725

 or a fair trial.
726

 Should the constitutional 

court conclude that such a violation had taken place during the procedure before the 

national court, the usual consequence of that finding is to annul the judgment 

concerned. Via this constitutional path, constitutional courts contribute, on the one 

hand, to secure citizens’ access to the ECJ, and, on the other, to remedy any violation of 

the obligation by the national court to consult the ECJ in the case.
727

  

The application of this remedy is strongly related to the method of cooperation 

between national courts and the ECJ, provided under the EU treaty. Therefore, 

considering the connection between the constitutional remedy and the procedure for 

preliminary ruling, the main characteristics of the latter will be briefly discussed here. 

The role of this procedure is to provide possibility for national courts to ask for – and 

for the ECJ to give – an authentic interpretation of the EU rule relevant to the case. Due 

to the direct effect of EU law, EU provisions are applied by national courts within the 

national proceedings, without the necessary involvement of the ECJ. However, national 

courts can turn for help to the more competent judicial organ regarding the correct 

interpretation of EU norms, through the procedure for preliminary ruling. Moreover, the 

preliminary proceedings allow the ECJ to retain the final word on the interpretation of 

EU rules. This authority of interpretation is guaranteed by the rule declaring that – with 

regard to national courts adjudicating at last instance – the option of submitting a 

                                                 
725

 In several Member States the English equivalent of the original term would be ‘the right to one’s 

statutory judge’, or ‘the right to a judge assigned by the law’ or ‘the right of access to the court appointed 

by law’. In this paper, only the term ‘right to a lawful judge’ will be used. 
726

 The violation of the can equally be construed more generally as disregard of the right to judicial 

protection or a right to a fair trial. This approach is based on an idea that the right to judicial protection 

contains a guarantee that a national court shall make use of the interpretation provided by the competent 

judicial body (the ECJ). The failure to engage the ECJ does not represent a correctly provided judicial 

protection; the question of the lawful judge is secondary. This is the solution adopted by the Spanish and 

Polish Constitutional Courts. Regarding the latter, even if the right of the party to have their case 

submitted to the ECJ for a preliminary ruling is considered as a constitutional right, this cannot be 

enforced through constitutional means if the individual constitutional complaint does not exist in Polish 

law. See NAVRÁTILOVÁ, Makréta. ‘The Preliminary Ruling before the Constitutional Courts’, n.d. 

http://www.law.muni.cz/sborniky/dp08/files/pdf/mezinaro/navratilova.pdf as well as (PL) Trybunał 

Konstytucyjny, Wyrok, Kp 3/08, OTK ZU 2009/2A/9, reported by MIKŁASZEWICZ (note 240), p. 363; and 

Konstytucja Rzeczypospolitej Polskiej (note 241), Art. 45, § 1. 
727

 VALUTYTÉ, Regina. ‘Legal Consequences for the Infringement of the Obligation to Make a 

Reference for a Preliminary Ruling under Constitutional Law’. Jurisprudencija 19, no. 3 (2012): 1171–

1186, pp. 1173–1174. See also OSZTOVITS, András. ‘A törvényes bíróhoz való jog a német szövetségi és 

az osztrák Alkotmánybíróságok joggyakorlatában’. Jogtudományi Közlöny 60, no. 10 (2005): 420–429; 

and VÁRNAY, Ernő. ‘Az előzetes döntéshozatali eljárás - Nemzetközi kitekintés’ in OSZTOVITS (note 

210): 51–69, pp. 64–67. 
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request for preliminary ruling turns into an obligation under certain circumstances. This 

is the element where the right of the party to have a question referred to the ECJ in their 

case emerges. 

However, several important limitations must be set before examining whether, and, 

to what extent, a constitutional complaint can be compared with Köbler liability. On the 

one hand, this remedy internalises the breach, in the sense that a constitutional 

complaint is offered against a breach of a national fundamental provision and not on the 

basis of violation of EU law.
728

 Consequently, the use of this remedy is not required 

under EU law, but remains at the entire discretion of the Member States.
729

 

Accordingly, there is no ECJ case-law on this matter either. On the other hand, this 

remedy can only be provided if two preconditions are fulfilled in the Member State’s 

constitutional law. As the violation of the constitutional right usually consists of the 

violation of the right to a lawful judge,
730

 the ECJ must be recognized as such a judge in 

the Member State. Consequently, if the ECJ, as lawful judge of the case at hand, has 

been unlawfully excluded from the procedure, this could amount to a breach of the 

party’s constitutional right. However, only five Member States have so far qualified the 

ECJ as a legal judge within the meaning of their fundamental laws (Czech Republic,
731

 

Germany,
732

 Austria,
733

 Slovakia,
734

 and Slovenia
735

). The other condition is the 

existence of individual constitutional complaint in the national legal order.
736

 This 

remedy, which provides infringed individuals with the right to bring their case before 

the constitutional court, is recognized in eleven Member States (Belgium, Czech 

Republic, Germany, Spain, Croatia, Cyprus, Latvia, Hungary, Austria, Slovenia and 

                                                 
728

 LENAERTS, Koen. ‘Interlocking Legal Orders in the European Union and Comparative Law’. 52 

International & Comparative Law Quarterly, no. 4 (2003): 873–906, p. 881. 
729

 It is, however, interesting whether the question of the violation of the right to a lawful judge can be 

raised with regard to the right to an effective remedy, as provided under Art. 47 of the Charter.  
730

 The violation of the obligation to make a preliminary reference can equally be construed more 

generally as disrespect towards the right to judicial protection or a right to a fair trial.  
731

 (CZ) Listina základních práv a svobod (Charter of Fundamental Rights and Basic Freedoms) Předpis 

č. 2/1993 Sb., Novely 162/1998 Sb., Znění od 01.01.1999., Čl. 38 odst.1. on the Pravo na zákon ného 

sudce (right to a lawful judge). 
732

 (DE) GG (note 138), Art. 101, Abs 1, S 2 on the Recht auf den gesetzlichen Richter (right to a lawful 

judge): “Niemand darf seinem gesetzlichen Richter entzogen werden”. 
733

 (AT) B-VG (note 226), Art. 83 (2) on the Recht auf den gesetzlichen Richter: “Niemand darf seinem 

gesetzlichen Richter entzogen werde.” 
734

 (SK) Ústava Slovenskej republiky (note 291), čl. 46, čl. 48 ods. 1 on the Právo nebyť odňatý 

zákonnému sudcovi (the right not be deprived of one’s lawful judge). 
735

 (SI) Ustava Republike Slovenije (note 287), 23. člen on the principle of pravica do sodnega varstva 

(right to justice) or naravni sodnik (natural judge). 
736

 In most Member States, the constitutional court’s competence is to examine the constitutionality of 

legal provisions in abstracto, but not their application in a specific case. See Les juridictions des États 

membre de l’Union européenne. Structure et organisation (Luxembourg 2009) 32, 67, 103, 127, 151, 

195, 228, 266, 284, 367, 396, 417, 432, 447, 478, 505, 532, 534, 548, 565, 589, 660 and 685; as well as 

‘Study on individual access to constitutional justice’. Venice Commission, 30 May 2011, Strasbourg, 

CDL-AD(2010)039 rev., especially pp. 16, 23–24, 49–50, 61–63.  

However, in Member States where the constitutional relevance of the right of the parties to be referred 

before the ECJ is recognized, but where the individual constitutional complaint does not exist, this right 

might be invoked before and defended by the courts of general jurisdiction in appeal proceedings. See 

VALUTYTÉ 2012A (note 727), p. 1183; as well as the case-law of the OGH on this matter.  
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Slovakia).
737

 However, not all of these regimes allow individuals to contest a judicial 

act before the constitutional court (Belgium, Latvia). 

It is equally important that that there are several rules under EU law determining the 

conditions under which a request for preliminary ruling must be submitted to the ECJ. 

Article 267 TFEU establishes the primary rule in this regard. Under this provision, if a 

question on the interpretation of the EU law is raised before a court against whose 

decisions there is no judicial remedy, this court is bound to bring the matter before the 

ECJ. However, the ECJ has set a threefold limit to the obligation to make a reference in 

its judgment in Cilfit.
738

 According to this judgment, the national supreme court is 

exempted from the obligation to refer a question in the following situations: first, if the 

question is not relevant; second, if the question raised is materially identical to a 

question which has already been subject to a preliminary ruling in a similar case;
739

 and 

third, if the correct application of the EU law is so obvious as to leave no scope for any 

reasonable doubt.
740

 The second and third Cilfit criteria – known respectively as acte 

                                                 
737

 Only the following Member States seem to acknowledge the individual constitutional complaint: 

Belgium, Czech Republic (ústavní stížnost), Germany (Verfassungsbeschwerde), Spain (recurso de 

amparo), Croatia (ustavna tužba), Cyprus, Latvia (konstitucionālā sūdzība), Hungary (alkotmányjogi 

panasz), Austria (Entscheidungsbeschwerde), Slovenia (ustavna pritožbah), and Slovakia (sťažnosti).  

See (CZ) Ústava České republiky (Constitution of the Czech Republic), Předpis č. 1/1993 Sb., Čl. 87, 

d); and Zákon o Ústavním soudu (note 526), § 64, § 72; (DE) GG (note 138), Art. 93, Abs 1, Nr. 4a; and 

Bundesverfassungsgerichtsgesetz (BVerfGG) (Law on the Federal Constitutional Court), 

Bundesverfassungsgerichtsgesetz in der Fassung der Bekanntmachung vom 11. August 1993 (BGBl. I S. 

1473), das zuletzt durch Artikel 8 der Verordnung vom 31. August 2015 (BGBl. I S. 1474) geändert 

worden ist, § 13, Abs. 8bis, § 90, Abs. 1, und § 95, Abs. 2; (ES) Constitución Española (note 160), Art. 

53, 161–162; and Ley Orgánica 2/1979, de 3 de octubre, del Tribunal Constitucional (Organic law on the 

constitutional court), «BOE» núm. 239, de 05/10/1979, Última actualización publicada el 17/10/2015, 

Art. 41–44; (HR) Ustav Republike Hrvatske (Constitution of the Republic of Croatia), pročišćeni tekst 

(Narodne novine broj 85/10.), članak 129; and Ustavni zakon o Ustavnom sudu Republike Hrvatske (Act 

on the Constitutional Court of the Republic of Croatia), pročišćeni tekst objavljen u Narodnim novinama, 

broj 49 od 3. svibnja 2002. godine, članak 62; (CY) Constitution of the Republic of Cyprus (note 95), art. 

146.1; (LV) Satversmes tiesas likums (Constitutional Court Law), “Latvijas Vēstnesis”, 103 (588), 

14.06.1996., "Ziņotājs", 14, 25.07.1996., Attēlotā redakcija: 01.01.2014, 17-19. pants; (HU) Az 

Alkotmánybíróságról szóló 2011. évi CLI. törvény (Act on the Constitutional Court), 2016. január 1-jén 

hatályos állapota, 27. § (1); (AT) B-VG (note 226), Art. 144; and Verfassungsgerichtshofgesetz 

(Constitutional Court Act), BGBl. Nr. 85/1953 zuletzt geändert durch BGBl. I Nr. 33/2013, Art. 82; (SI) 

Ustava Republike Slovenije (note 287), 160. člen; and Zakon o ustavnem sodišču (Constitutional Court 

Act), (Uradni list RS, št. 64/07 – uradno prečiščeno besedilo in 109/12), 24. člen, 50. člen; (SK) Ústava 

Slovenskej republiky (note 291), čl. 127, 130; and Zákon Národnej rady Slovenskej republiky o 

organizácii Ústavného súdu Slovenskej republiky, o konaní pred ním a o postavení jeho sudcov (Law on 

the Organisation of the Constitutional Court), Predpis č. 38/1993 Z. z., Novely 402/2015 Z. z., Aktuálne 

znenie 1/1/2016, § 18 h), 49; as well as Venice Commission (note 736), pp. 16, 23–24, 49–50, 61–63.  
738

 (ECJ) Judgment in Cilfit and Others (note 124).  
739

 The second exception is the doctrine known in the francophone legal world as acte éclairé – i.e. 

‘explained’. This condition is also applicable to a decision rendered in other proceedings where the ECJ 

has dealt with the point of law in question, even though the question at issue is not strictly identical. 
740

 The third exception is called acte clair, i. e. ‘clear’. However, a subjective conviction of a national 

court is not sufficient; a national court must be convinced that the matter is equally obvious to the courts 

of the other member states and to the ECJ. Interpreting EU law, a national court must take into 

consideration the specific characteristics of the EU law. It should compare different language versions, 

and be aware of possible divergences in the meaning of the legal concepts in EU law and in the law of the 

various Member States. Finally every provision of the community law should be placed in its context and 

interpreted in the light of community law as whole.  
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éclairé and acte clair doctrines – link the referral obligation to the substantive EU norm 

that need to be interpreted. Consequently, the characteristics of this substantive norm 

will also determine whether the request for preliminary ruling is necessary. The above 

different EU rules hence determine altogether the scope of the obligation to refer a 

question to the ECJ. Due to the subjective nature of these conditions, there remains 

considerable discretion with the national court on whether to make a preliminary 

reference. This margin of discretion makes it difficult to evaluate whether the violation 

of referral duty has indeed taken place.
741

  

Moreover, it is still an unresolved issue of Köbler liability whether the 

misapplication of a substantive EU norm or the violation of the referral duty determines 

the gravity of the breach of EU law by the national court.
742

 Similarly, it has not yet 

been decided whether the sole violation of the obligation to have a question referred to 

the ECJ is sufficient for the Köbler liability to be incurred.
 743

 

All considered, despite uncertainties on the judicial error which can trigger the 

annulment of the final judgment in a constitutional complaint, on the one hand and the 

Köbler liability on the other hand, there is certainly common ground in the application 

of these two remedies. 

In addition, a successful constitutional complaint may result not only in the 

annulment of the concerned judgment, but also in the allocation of damages in several 

Member States.
744

 

In the following sections, the case-law of Member State courts applying the lawful 

judge doctrine to the ECJ will be briefly presented. The presentation will cover the 

jurisprudence of Member States that have acknowledged applying this doctrine to 

violation of EU law, e.g. Czech Republic, Germany, Austria, Slovenia and Slovakia. In 

addition, the ECtHR, the Hungarian and the Spanish case-law will also briefly 

mentioned, as they raise several interesting issues. 

                                                                                                                                               
See also LENAERTS and others (note 3), pp. 97–101, and from the Hungarian literature OSZTOVITS, 

András. ‘A nem létező acte clair tan az Európai Közösségek Bíróságának gyakorlatában’. Magyar Jog 51, 

no. 5 (2004): 292–299; and VÁRNAY, Ernő. ‘Az ACTE CLAIR-tan és a CILFIT-feltételek, avagy az 

előzetes döntéshozatalra irányuló előterjesztési kötelezettség korlátozott korlátozása’ Magyar Jog 52, no. 

2 (2005): 95–108. 
741

 The same holds true with regard to the breach of the right to a lawful judge. That is because national 

constitutional courts assess the violation of the right to a lawful judge either using the criteria set by ECJ 

in the Cilfit judgment, or, eventually, by means of its own specific criteria. Constitutional courts which 

adopt the first approach have to take into account not only Article 267(3) TFEU, but also, to some extent, 

the substantive EU norm relevant to the case. Constitutional courts which adhere to the second solution 

may evaluate the violation of the fundamental right without taking the substantive norm into 

consideration. 
742

 ANAGNOSTARAS, Georgios. ‘Erroneous judgments and the prospect of damages: The scope of the 

principle of governmental liability for judicial breaches’. European Law Review 31, no. 5 (2006): 735–

747, p. 745; CLASSEN (note 4), p. 821; JANS (note 4), p. 172; TRIDIMAS 2007 (note 31), p. 156–157; and 

RODRÍGUEZ (note 5), p. 619. 
743

 ANAGNOSTARAS 2006 (note 742), pp. 745–757; CABRAL and CHAVEZ (note 4), p. 122; CLASSEN 

(note 4), pp. 816–817; DOUGAN, Michael. ‘The “disguised” Vertical Direct Effect of Directives?’ The 

Cambridge Law Journal 59, no. 3 (2000): 586–612, pp. 606–608; NASSIMPIAN (note 9), p. 824; and 

RODRÍGUEZ (note 5), p. 618.  
744

 (HR) Ustavni zakon o Ustavnom sudu Republike Hrvatske (note 737), članak 63(3); and Venice 

Commission (note 736), p. 110; (CY) Constitution of the Republic of Cyprus (note 95), art. 146.6; and 

ACA (note 22), National report of Cyprus, Question 14; (MT) Constitution of Malta (note 111), Art. 46; 
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2. ECHR case-law on the obligation to make a preliminary reference 

The question whether the violation of the referral duty constitutes a violation of the 

right to a fair trial enshrined under the ECHR has also been dealt with by the ECtHR.  

The European Commission of Human Rights stated, in a judgment delivered on 12 

May 1993 in the Divagsa Company case that the ECHR does not guarantee the absolute 

right to have an issue of EU law discussed before the ECJ. However, this right is 

protected indirectly by securing the right to a fair trial laid down in Article 6(1) 

ECHR.
745

 In particular, the right to a fair trial may be infringed when the refusal by a 

national court to submit a request for preliminary ruling to the ECJ appears to be 

arbitrary.
746

 According to the Commission, this was not the case in the main 

proceedings in Divagsa. This jurisprudence has been confirmed on several occasions, 

also by the ECtHR, with the final conclusion that the decision of the national court had 

not been arbitrary.
747

 

For example, in the judgment in Ullens de Schooten and Rezabek, rendered on 20 

September 2011,
748

 the ECtHR found no violation of the applicants’ right to a fair 

hearing under Article 6 ECHR. The ECtHR reminded that the obligation to refer a 

question to the ECJ is not absolute, as it is clear from the Cilfit judgment. In particular, 

national courts are not required to submit a referral where they established that it was 

irrelevant or that the EU provision in question had already been interpreted by the ECJ, 

or where the correct application of EU law was so obvious as to leave no scope for any 

reasonable doubt. In the case at hand, the national supreme courts had given reasons for 

their refusal, citing the exceptions under the Cilfit case-law. In the light of the reasons 

given by the national courts and having regard to the proceedings as a whole, the 

ECtHR held that there had been no violation of the applicants’ right to a fair hearing 

under Article 6 ECHR in the case at hand. 

By a judgment rendered on 8 April 2014,
749

 the ECtHR concluded for the first time 

in the Dhahbi case that a refusal to request a preliminary ruling was arbitrary to such an 
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 (ECtHR) Divagsa Company v. Spain, Decision of 12 May 1993, no. 20631/92. 
746
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européennes. Rapport introductif’ in COUTRON (note 8): 13–58, pp. 19–20; and VALUTYTÉ, Regina, ‘State 

Liability for the Infringement of the Obligation to Refer for a Preliminary Ruling under the European 

Convention on Human Rights’. 19 Jurisprudencija (2012): 7–21. 
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748

 (ECtHR) Ullens de Schooten and Rezabek v. Belgium, Judgment of 20 September 2011, nos. 
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extent that it amounted to a violation of the right to a fair trial under the ECHR.
750

 

According to the ECtHR, national courts whose decisions are not open to appeal under 

domestic law are required to give reasons for their refusal to refer a preliminary 

question to the ECJ on the interpretation of EU law. This statement of reasons should be 

based on the interpretation of the applicable law and the exceptions laid down in ECJ 

case-law. In other words, Member State courts should set out reasons for considering 

that the question is not relevant, that the provisions had already been interpreted by the 

ECJ, or that the correct application of EU law is so obvious as to leave no scope for 

reasonable doubt. The ECtHR especially pointed out that, in the case at hand, it was not 

possible to evaluate whether the national court even considered the request of the 

complainant to submit a referral for preliminary ruling. In fact, the national judgment 

contained neither reference to ECJ case-law nor a statement of reasons for such a 

refusal. Consequently, if a national court of last instance refuses to make a reference to 

the ECJ, for no reason whatsoever, such refusal amount to a breach of Article 6 ECHR. 

Moreover, in the Schipani judgment delivered on 21 July 2015,
751

 the ECtHR went 

even further as it found a violation of Article 6 ECHR on the ground of a non-referral in 

a case where the national court had considered the arguments of EU law, but omitted all 

reference to whether the issue was an acte clair or an acte éclairé. According the 

ECHR, it was not clear from the reasoning of the impugned judgment whether the 

question was considered not to be relevant or to relate to a provision which was clear or 

had already been interpreted by the ECJ, or whether it was simply ignored. Therefore, 

the ECHR came to the conclusion that the refusal by the national court to submit a 

referral constituted a breach of Article 6 ECHR. 

Two conclusions are particularly interesting concernant the ECtHR case-law. On 

one hand, the ECtHR takes into account the Cilfit exceptions when evaluating the 

breach of fair trial on the ground of an arbitrary decision by a national court not to make 

a referral to the ECJ. The two judgments in which the ECtHR have found a violation 

suggest a development in the relevant ECtHR case-law. In the first case, the breach of 

the obligation to give reasons was obvious as the supreme court had not provided any 

reason based on EU law for the refusal. Nevertheless, in the second judgment, the 

national court had dealt with the question of EU law, but omitted to clarify the reason 

why it considered the referral unnecessary. It appears, therefore, that the ECtHR 

demands Member State supreme courts to give clear and professional reasons, based on 

EU law arguments, when refusing to make a referral to the ECJ. The question remains 

whether the ECtHR will ever set even more stringent conditions in this regard and will 

ever consider in substance whether the reference to the Cilfit exceptions was justified. 

On the other hand, the ECtHR does not take into account the gravity of the 

interference of the contested decision with the right of the applicant. In other words, it 

seems to be irrelevant for the ECtHR whether the failure to give reasons and the 
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absence of a preliminary reference have actually entailed a loss for the applicant.
752

 In 

the context of Köbler liability, this is an issue that gives rise to causality problems 

concerning damages claims for a simple failure to refer.  

Concerning the above two issues, the pending Repcevirág case is noteworthy.
753

 

These proceedings concern a Hungarian case, in which the Kúria
754

 and the 

Alkotmánybíróság
755

 rendered judgments, after having refused to refer questions to the 

ECJ. The particularity of this case is that by the impugned decision, the Kúria decided 

on a Köbler liability claim. 

In the underlying, preliminary proceedings, the Hungarian supreme administrative 

court confirmed the decision of the tax authority rejecting the applicant’s request for 

deduction of the VAT paid. This judgment was the subject of a liability claim lodged 

against the state. According to the applicant, the supreme administrative court’s 

decision infringed EU law as it had not interpreted the domestic rules on VAT 

deduction in conformity with the directive. The applicant pointed out that the supreme 

administrative court was under the obligation to apply EU law ex officio, and, therefore, 

it was irrelevant whether the company invoked the EU directive in the main appeal 

proceedings. After having its liability claim against the state rejected by the first and 

second instance courts, the company appealed to the Kúria and asked to submit several 

questions to the ECJ. Amongst others, the applicant sought to ask the ECJ whether the 

Köbler-style liability may be subject to such a precondition as requiring an explicit 

reference to the relevant EU law provisions made by the plaintiff in the main 

proceedings. The Kúria dismissed the motion for a preliminary reference on the ground 

that the questions proposed could have been considered in the previous, underlying 

proceedings, but they fell outside the scope of the tort action on account of alleged 

judicial malpractice. It further held that the assessment of the consequences of the 

applicant’s failure to put forward explicit allegations regarding EU law in the main 

proceedings is the task of the national court sitting on the liability claim. Moreover, the 

Kúria dismissed the liability action as it found that the Hungarian supreme 

administrative court had not been under the obligation to apply EU law ex officio. In 

that regard, the Kúria explained that Hungarian procedural rules – which limited the 

possibility for a supreme court to raise the application of EU law by its own motion – 

were justified and were also acceptable in the light of the principles of effectiveness and 

equivalence of the EU law. In fact, the applicant could have argued the alleged 

infringement of EU law before the supreme administrative court. Since the applicant 

failed to do so, the supreme administrative court cannot bear responsibility for the 

infringement of EU law.  

Subsequently, the applicant lodged a constitutional complaint claiming the 

unfairness of the proceedings before the Kúria on account of the latter’s allegedly 

arbitrary refusal to refer the case for preliminary ruling. According to the applicant, the 
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Kúria failed to recognize that a question whether a legal issue falls within the ambit of 

the national law of the EU law was itself a question belonging necessarily in the realm 

of EU law. Ignoring this concept, the Kúria rendered an arbitrary decision. Moreover, 

the applicant also requested the Alkotmánybíróság to turn to the ECJ in order to ask 

whether an arbitrary refusal by a Member State supreme court to make a preliminary 

reference may violate the Art. 47 of the Charter. The Alkotmánybíróság declared the 

constitutional complaint inadmissible, without putting forward a preliminary reference. 

It held that the question whether a referral should be made was to be decided by the 

judge hearing the case, and the Alkotmánybíróság lacked jurisdiction to review such 

decisions. It also added that there was no possibility under the domestic law for it to 

submit a preliminary reference.  

Now it is for the ECtHR do decide whether the proceedings before Kúria and/or the 

Alkotmánybíróság were conform to the principle of fair trial, enshired under Article 6 

ECHR. 

3. Lawful judge cases before the Member State courts 

(1) Czech Republic 

(a) National rules on constitutional complaint  

The right of the parties to introduce a constitutional complaint (ústavní stížnost) 

before the Ústavní soud is enshrined in the Czech Constitution.
756

 Moreover, the Czech 

Charter of Fundamental Rights protects the right of the parties to their lawful judge 

(pravo na zákon ného sudce).
757

 These conditions made it possible for the Ústavní soud 

to declare – following its German and Austrian counterparts – that the violation of the 

referral obligation may amount to the violation of the national fundamental laws as 

well. Two judgments are illustrative in this regard. 

(b) Judgment of the Ústavní soud of 2009 in the Pfizer case 

By the first judgment rendered on 8 January 2009 in the Pfizer case, the Ústavní 

soud concluded that the arbitrary decision by the Nejvyšší správní soud on the refusal to 

make a preliminary reference had amounted to a violation of the constitutional right to a 

lawful judge.
758 

 

At the origin of the judgment was a dispute on the registration of a medicinal 

product. Pfizer considered the product to copy its own brand, and invoked the violation 

of its property rights in proceedings for registration initiated by a competitor company. 

The administrative authority and the first instance court refused to join Pfizer as party to 

the administrative proceedings on the basis of a provision of national law. Then the 

Nejvyšší správní soud confirmed the judgment of the administrative court. Afterwards, 
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Pfizer introduced a constitutional complaint before the Ústavní soud, claiming the 

violation of its right to a fair process,
759

 as the relevant provisions of EU law had not 

been considered in the main proceedings. 

The Ústavní soud upheld the complaint. In the view of the constitutional court, the 

Nejvyšší správní soud had committed a breach of the complainant’s fundamental rifhts 

as it had shed no light at all on the ECJ’s jurisprudence while interpreting EU law. In 

fact, neither had it made reference to the exceptions to the obligation to refer 

preliminary questions, nor had it taken the arguments of the complainant into 

consideration. Moreover, the court had not dealt with the interpretation of the aims 

pursued by the directive in an appropriate manner. In fact, Pfizer had already invoked 

before the court of first instance the jurisprudence of the Swedish supreme court, which 

had spoken in favour of the complainant’s interpretation. However, the Nejvyšší správní 

soud had not taken this argument into consideration. These findings led the Ústavní 

soud to draw the conclusion that the Nejvyšší správní soud had violated Pfizer’s right to 

its lawful judge. The violation consisted, in particular, in the arbitrary failure to submit a 

preliminary question to the ECJ regarding the complainant’s participation in the 

proceedings. The national court had also failed both to explain and to substantiate why 

its interpretation of the pertinent EU norm was quite clear and obvious in the light of 

EU law.
760

 

(c) Judgment of the Ústavní soud of 2011 

The Ústavní soud confirmed the above jurisprudence in a judgment of 29 November 

2011.
761

 

(d) Assessment 

In all, the Ústavní soud has recognized that the violation of the right to one’s lawful 

judge may emerge where a Czech court has failed to refer a preliminary question to the 

ECJ.
762

 Particularly, the breach of right occurs when a court of last instance applied EU 

law but failed – in an arbitrary manner, and in conflict with the principle of the law-

based state
763

 – to make a request for preliminary ruling.
764

  

The Ústavní soud has devised its own standard regarding the arbitrary violation of 

the obligation to refer. In this regard, the Ústavní soud defines arbitrary conduct by a 

court of last instance first, where the court has entirely omitted to consider whether it 

should refer a preliminary question to the ECJ; and second, where the court has not 

complied with its obligation to state reasons for its refusal to refer, including an 

assessment of the exceptions which the ECJ has elaborated in its jurisprudence.
765

 In the 

Ústavní soud’s view, the bare opinion of a court, that it considers the interpretation of 

the given problem to be obvious, cannot be considered as adequate reasoning. Such an 
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assertion does not suffice, particularly in a situation where the court’s opinion is 

contested by a party to the proceedings. The reasoning is also insufficient where it fails 

to explain how and why the solution chosen is in line with the purpose of a relevant EU 

legal norm. This is the case where the court entirely fails to take into consideration the 

existence of the peremptory rule contained in Article 267 TFEU, which is binding upon 

it.
766

  

This principle was first formulated in 2009 but there has not yet been much 

jurisprudence on its application. However, it has already resulted in the annulment of 

the above two judgments of the Nejvyšší správní soud. 

(2) Germany 

(a) National rules on constitutional complaint 

With the remedy of individual constitutional complaint (Verfassungsbeschwerde) 

provided in the Grundgesetz (German Fundamental Law, hereinafter referred to as 

GG),
767

 and the right to a lawful judge (Recht auf den gesetzlichen Richter) recognized 

as a fundamental right,
768

 the preconditions for the development of this principle have 

been secured under German law. Moreover, the BVerfG was the first court to recognize, 

in 1986, that the breach of the referral duty might amount to a breach of the party’s 

constitutional rights. Since then, numerous decisions followed; several were successful, 

others not. The following account of the BVerfG’s case-law is not exhaustive, but aims 

to provide a general overview on the reasoning followed by the court on this matter. In 

this context, twelve cases will be briefly presented.  

(b) Decision of the Bundesverfassungsgericht of 1986 

The first case that must be mentioned is the Solange II decision rendered on 22 

October 1986.
769

 By this judgment, the BVerfG recognized the ECJ as a legal judge 

within the meaning of the GG for the first time. However, it declared that no violation 

of the lawful judge principle occurred in this case, since the decision by the court not to 

refer a preliminary question to the ECJ was neither arbitrary nor non-justifiable.  

According to the BVerfG’s decision, the ECJ is a sovereign judicial body that 

renders final judgments independently. Since the ECJ enjoys a judicial monopoly 

regarding the interpretation and the validity of EU law in its preliminary ruling, it 

represents a lawful judge in this sphere. According to the BVerfG’s reasoning, if there 

is a need for the ECJ to participate in the proceedings and the national court infringes its 

obligation to bring the case before the ECJ, a violation of the right to a lawful judge is 

present. However, a mere procedural defect is not sufficient; the violation of the 

obligation must be considered arbitrary and non-justifiable.
770

  

Since such qualified violation had not occurred in the case at hand, the BVerfG 

dismissed the constitutional complaint. In the subsequent case-law of the BVerfG, 
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constitutional complaints were dismissed on several occasions, basically for the same 

reason.
771

 

(c) Decision of the Bundesverfassungsgericht of 1987  

In the second decision, delivered in the Kloppenburg case on 8 April 1987, the 

BVerfG provided an example for a situation where the failure by the national court to 

make a referral is considered ‘arbitrary and non-justifiable’. As the refusal in this case 

amounted to an infringement of the right to a lawful judge, the contested judgment by 

the Bundesfinanzhof was annulled.
772

  

The circumstances of the case are as follows. A lower instance court submitted a 

question for preliminary ruling to the ECJ. Afterwards, an appeal was lodged before the 

Bundesfinanzhof against the final judgment of the referring court. However, the 

Bundesfinanzhof did not respect the judgment of the ECJ given in the preliminary ruling 

when rendering its decision.  

According to the BVerfG, if the Bundesfinanzhof did not intend to comply with the 

opinion expressed by the ECJ, it was compelled to refer the matter again to the ECJ and 

set forth new argumentation in its favour. The disregard of a binding opinion of the ECJ 

was deemed as an arbitrary violation of the duty to make a referral.
773

  

Consequently, the BVerfG found that the violation of the a right to lawful judge had 

occurred, since the Bundesfinanzhof had deliberately deviated in its final instance ruling 

from the case-law of the ECJ, without making a renewed submission. It therefore 

annulled the contested final judgment. 

(d) Decision of the Bundesverfassungsgericht of 1987  

In the third case, by its decision rendered in the Zusatstoff case on 9 November 

1987, the BVerfG clarified the conditions under which it is possible for a national court 

to rely on the acte clair doctrine.
774
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DERLÉN (note 771), pp. 87–89. 
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This case concerned the possible conflict of a German patent for additives in 

foodstuffs with EU law. However, the Regional Court of Appeal did not find it 

necessary to request a preliminary ruling from the ECJ. The case was appealed at the 

Federal Court for Criminal and Civil Matters, but this court denied leave. Following this 

denial, one of the parties filed a constitutional complaint to the BVerfG, claiming that 

the absence of reference to the ECJ violated their right to a lawful judge.  

The court discussed the acte clair doctrine and concluded that its application 

required the use of an objective concept of clarity. Referring to the Cilfit judgment, the 

opinion of the Commission and the opinion in the legal literature, the BVerfG stated 

that the acte clair principle could only be employed if the interpretative question had 

only one answer, according to the reasonable opinion of all experienced lawyers. After 

this discussion, the BVerfG concluded that a duty to refer a question to the ECJ would 

not arise solely because a party claimed that acte clair was not at hand. Rather, the 

national court has to evaluate whether the EU provision in question could reasonably 

allow more than one interpretation according to an objective criterion, as judged from 

the perspective of an experienced lawyer. The court also has to take into consideration 

EU law as a whole and its goals and development at the time of the decision.  

(e) Decision of the Bundesverfassungsgericht of 1998  

In the fourth decision, delivered on 5 August 1998,
775

 the BVerfG dismissed the 

constitutional complaint lodged on the ground of infringement of the right to a lawful 

judge, submitted by reason of the non-referral of a preliminary question to the ECJ. The 

BVerfG found that, in the case at hand, the refusal by the Bundesarbeitsgericht (Federal 

Labour Court) to make a preliminary reference was defensible and the court did not 

exceed its discretionary powers. 

In the contested decision, the Bundesarbeitsgericht held that the Deutsche 

Bundespost Telekom had unlawfully excluded part-time workers from its occupational 

pension scheme. According to the Bundesarbeitsgericht, the exclusion was contrary to 

the general principle of equality enshrined under the GG. Consequently, it ordered the 

Deutsche Bundespost Telekom to pay retroactive pension contributions. 

The company introduced a constitutional complaint before the BVerfG, invoking the 

violation of their right to a lawful judge. They argued that the Bundesarbeitsgericht, 

before giving its judgment, should have referred a question to the ECJ on the 

interpretation of EU law. Particularly, it should have asked the ECJ whether the rule of 

non-retroactive application established in the case-law and in the Treaty,
776

 precluded 

the application of the non-discrimination principle for the period preceding the date of 

the Barber judgment.
777

 

The BVerfG dismissed the complaint. It highlighted its well established case-law, 

according to which the fact that the Bundesarbeitsgericht failed to refer a question to the 

ECJ does not violate as such the principle of a lawful judge. For a violation to occur, it 

is necessary that the court of final instance has gone fundamentally against a decision of 

the ECJ on a question that was material to the settlement of the dispute. Alternatively, it 
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 (DE) BVerfG, Beschluß, 05/08/1998 (note 771).  
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 (EU) Treaty on European Union, Protocol (No 2) on the application of the principles of subsidiarity 

and proportionality (OJ C 326, 26.10.2012, pp. 1–30).  
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 (ECJ) Judgment of 17 May 1990 in Barber, C-262/88, ECR, EU:C:1990:209. 
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also amounts to a manifest violation if, in the absence of a decision of the ECJ, the court 

had manifestly gone beyond its discretionary power to decide whether it must refer the 

question to the ECJ.  

In the case at hand, the BVerfG held that the Bundesarbeitsgericht had provided 

adequate grounds for declining to refer the question to the ECJ.
778

 Therefore, the view 

taken by the Bundesarbeitsgericht was not an excess of its discretionary powers, 

according to the BVerfG. The Bundesarbeitsgericht’s position regarding the 

unnecessary nature of the preliminary ruling was defensible.  

(f) Decision of the Bundesverfassungsgericht of 2001  

In the fifth decision, delivered in the Rinke case on 9 January 2001, the BVerfG 

found the constitutional complaint on the ground of breach of the lawful judge principle 

well founded, and, consequently, annulled the contested judgment given by the 

BVerwG.
779

 

The main facts at the origin of the dispute are as follows. A registered doctor applied 

to work as an officially-approved doctor for social security purposes in Hamburg. She 

was denied the right to use the title of ‘general practitioner’ by the Hamburg City 

Medical Council on the ground that she had not worked full-time with an officially-

approved doctor for six months.
780

  

Her action at first instance and her appeal failed. The BVerwG dismissed the 

application for review. It based its decision on the mandatory provisions of EU law, 

requiring six months’ full time experience in a general medical practice, which the 

complainant had not acquired. It admitted that the ECJ had not yet ruled on the question 

whether such requirements were contrary to the prohibition on indirect sex 

discrimination, enshrined in the equal-treatment directive.
781

 However, even if the ban 

on indirect discrimination was applicable in the specific case, there was no need to 

apply to the ECJ for a preliminary ruling. Directives on medical practice clearly and 

unequivocally provided that training in general medicine must include full-time 

experience periods. The BVerwG held that, by virtue of the principle that the specific 

provision prevails over the general, these directives prevailed over the equal-treatment 

directive.  

The complainant brought a constitutional complaint before the BVerfG, which 

upheld the complainant’s request by reference to its long line of cases on the matter. It 
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 In fact, the ECJ had already repeatedly held that the Barber Protocol aimed solely to specify and 
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 (DE) BVerfG, Beschluss, 09/01/2001, 1 BvR 1036/99, Rinke, ECLI:DE:BVerfG:2001:rk20010109.-

1bvr103699, NJW, 2001, no 17, p. 1267, reported in Reflets nº 1/2001, p. 4; in the XIXth Annual Report 
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 (EU) Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of 
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and working conditions (OJ L 39, 14.2.1976, pp. 40–42). 
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accordingly concluded that, in the case at hand, the BVerwG had violated its obligation 

to refer the question to the ECJ to an unacceptable degree. 

The BVerfG held that the BVerwG had answered the question on the conflict 

between directives in a manner that was not acceptable in terms of EU law. The 

BVerwG had given a ruling on the question of the conflict between the directives on 

medical practice and the directive on equal treatment on the basis of national law alone. 

The BVerwG had not referred to a single decision of the ECJ regarding the problem of 

conflicts between directives, even though there were many of them. Nor had it specified 

on what instrument of EU legislation it based its own right to resolve the conflict on the 

basis of the principles of German law (principles of priority and speciality). The 

BVerfG stated that a BVerwG had not investigated EU law properly, and it had been in 

general breach of the conditions in which a reference for a preliminary ruling was 

mandatory. 

The BVerfG further held that the BVerwG was in breach of its obligation to seek a 

preliminary ruling and of the second sentence of Article 101(1) GG. In this regard, 

according to the BVerfG, the BVerwG had overlooked the fact that the principle of 

equal treatment of women and men was one of the fundamental principles of unwritten 

EU law recognized by the ECJ.
782

 As the BVerfG argues, the protection of the 

complainant’s fundamental rights would be rendered nugatory if the BVerfG was 

prevented by want of jurisdiction from reviewing the case on its merits in terms of the 

fundamental rights in the present case. Similarly, the violation of the fundamental rights 

occurs, if the ECJ is prevented, by the absence of references for preliminary rulings, 

from reviewing EU secondary legislation. 

Therefore, the BVerfG found the constitutional complaint well founded and, 

consequently, annulled the BVerwG’s judgment by reason of a fundamental disregard 

of the obligation to make a preliminary reference.
783

 

(g) Decision of the Bundesverfassungsgericht of 2001  

In the sixth decision, delivered on 10 May 2001, the BVerfG dismissed the 

constitutional complaint introduced on account of violation of the lawful judge 

principle. The BVerfG held that it had not been demonstrated that legal opinions 

contrary to the opinion taken by the the Oberverwaltungsgericht (Higher Administrative 

Court) were clearly preferable.
784

  

The complainants at the main proceedings were two environmental groups seeking 

to protect the valuable ecosystem of some freshwater wetlands, home to highly 

threatened species, against the enlargement of a production plant. The area was 

protected under EU directives,
785

 but the Commission issued an opinion in which it 

accepted that compelling reasons of public interest may justify projects in the protected 

area. Subsequently, the local authorities adopted a plan authorizing the project.  
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 VALUTYTÉ 2012A (note 727), p. 1175. 
784

 (DE) BVerfG, Beschluss, 10/05/2001, 1 BvR 481/01 (note 771). 
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The complainants’ requests for provisional measures against the project were denied 

by the Verwaltungsgericht (Administrative Court) as well as by the 

Oberverwaltungsgericht. The courts stated that the complainants did not fulfil standing 

requirements in the proceedings. The courts refused, therefore, to accept the position of 

the complainants, who argued that the EU directives created individual rights. 

Afterwards, the complainants lodged a constitutional complaint before the BVerfG, 

invoking the violation of their constitutional right to have their lawful judge hearing the 

case.
786

 In particular, they contested the position of the national courts regarding the 

interpretation of the directives, as German courts refused to recognize that the directives 

had created individual rights.  

The BVerfG pointed out that, since as it was not an additional appellate court, it 

could not engage in a general review of all procedural details. It emphasized that if a 

question of EU law had not been clarified through the ECJ’s case-law, or a development 

of the case-law in a particular direction is not only a farfetched possibility, violation 

only occurs where the court of last instance used its discretion in an unreasonable way. 

It is the case if legal opinion contrary to the opinion taken by the court of last resort is 

clearly preferable.  

According to the BVerfG, the complainants did not fulfil that standard in their 

argument. Although they referred to a possible alternative interpretation that EU law 

would provide them with a basis for standing, they did not demonstrate that their 

reasoning was clearly preferable to the position taken by the German courts.
787

 Because 

of this, the BVerfG dismissed the constitutional complaint, as it was not demonstrated 

that the Oberverwaltungsgericht used its discretion regarding the interpretation of the 

EU law in an unreasonable way. 

(h) Decision of the Bundesverfassungsgericht of 2002  

In the seventh decision, given in the Biobronch case on 30 January 2002, the 

BVerfG dismissed a constitutional complaint as inadmissible as the complainant failed 

to state clearly that the case concerned the interpretation of EU law.
788

 

The constitutional complaint was lodged against a decision of the Oberlandesgericht 

München (Higher Regional Court, Munich). In the contested judgment, the 

Oberlandesgericht had held that the marketing of cough sweets under the name 

‘Biobronch’ was not contrary to EU law.
789

  

The complainant brought the case before the BVerfG, invoking the violation of their 

right to a lawful judge. In particular, they contested that the Oberlandesgericht had not 

submitted a question to the ECJ on the interpretation of the EU provision relevant to the 

case. 

The BVerfG reiterated that it had only competence to examine whether the 

Oberlandesgericht had manifestly violated its obligation to make a preliminary 
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reference. The BVerfG emphasized that the ECJ had no jurisdiction to apply the rules of 

EU law to a specific case, but solely to supply the basis for the interpretation of EU law. 

Consequently, a constitutional complaint relating to the violation of the referral duty 

must make it clear whether the action concerns the interpretation of EU law rather than 

a question of application of an EU rule to the individual case. However, the complainant 

failed to fulfil this requirement in the case at hand. For this reason, the BVerfG 

dismissed the constitutional complaint as inadmissible.  

This judgment is interesting for several reasons. First, it illustrates again the limited 

review conducted by the BVerfG. Here, the court admitted that the interpretation 

performed by the Oberlandesgericht was, in all likelihood, flawed, but emphasized that 

only arbitrariness could be subject to review. Second, it demonstrates clearly that the 

burden to demonstrate the existence and importance of the interpretative question of EU 

law is placed on those arguing a violation of Article 101 GG.
790

 

(i) Decision of the Bundesverfassungsgericht of 2004  

In the eighth decision, rendered on 29 July 2004, the BVerfG held a constitutional 

complaint on the ground of breach of the right to a lawful judge well founded and 

annulled the judgment of the Oberlandesgericht Frankfurt am Main (Higher Regional 

Court, Frankfurt am Main).
791

  

The facts at the origin of the dispute can be summarized as follows. A company 

participated in a public procurement procedure but was rejected. It contested the 

decision before the administrative authority, which held that the company did not have 

locus standi to introduce the claim. The company appealed against the decision to the 

administrative court, referring to the ECJ case-law on the matter.
792

 The 

Oberlandesgericht Frankfurt am Main dismissed the appeal. The court pointed out that 

the case at hand was different from the case at the origin of the ECJ judgment, and, 

therefore, the precedent was not applicable to the present proceedings.  

The company introduced a constitutional complaint before the BVerfG, claiming the 

violation of its right to a lawful judge, since the ECJ had not been consulted by the 

Oberlandesgericht.  

The BVerfG upheld the complaint and concluded that the violation of the right to the 

lawful judge had occurred. The BVerfG pointed out that the simple referral by the 

Oberlandesgericht to the fact that the ECJ case-law had not been applicable to the case 

was insufficient and therefore constituted a violation of the right to a lawful judge. The 

Oblerlandesgericht should have analysed, in a detailed manner, the circumstances 

which led it to this final conclusion. The court should also have had to present the ECJ 

case-law in this matter in the statement of reasons for its judgment. 

(j) Decision of the Bundesverfassungsgericht of 2005 

In the ninth decision, rendered on 27 April 2005, the BVerfG annulled a judgment of 

the Bayerischer Verwaltungsgerichtshof (Administrative Appeal Court of Bavaria), 
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because of the violation of the right to a lawful judge in the main proceedings.
793

 The 

BVerfG ruled that the failure to submit a preliminary question to the ECJ on the 

interpretation of the EU law amounted to the violation of the complainant’s 

constitutional right to effective judicial protection.  

The complainant, a bookmaker for horse racing, applied for an authorization to the 

administrative authority to act as a betting intermediary for sports events. The authority 

rejected the request and prohibited the complainant, with immediate effect, to carry on 

his activity as a bookmaker. Moreover, the authority excluded the suspensive effect of 

an appeal against the decision. The decision was justified with reference to the German 

Criminal Code, which penalized the organization of games of chance without 

administrative authorization. The complainant appealed against the decision, and asked 

to suspend the immediate effect of the prohibition while the appeal was pending. After 

the authority refused the request concerning the exclusion of the suspensive effect of the 

appeal, the bookmaker contested the decision before the Bayerischer 

Verwaltungsgerichtshof. The administrative court sustained the authority’s decision by 

pointing out that the reasoning seemed to be correct. 

The bookmaker introduced a constitutional complaint before the BVerfG. The 

BVerfG declared the complaint well founded. The constitutional court made reference 

to the Gambelli judgment
794

 of the ECJ, which revealed serious doubts about the 

compatibility of the relevant German legislation with the EU law. In terms of this ECJ 

judgment, the prohibition of betting activity under criminal prosecution was contrary to 

the EU law. 

Therefore, according to the BVerfG’s reasoning, the Bayerischer 

Verwaltungsgerichtshof could not have rendered its decision without submitting a 

request for preliminary ruling to the ECJ. The referral to the ECJ would have been 

necessary to evaluate the compatibility of the German legal provision with the EU law 

in the main proceedings. Without such a referral, the right of the complainant to an 

effective judicial protection had been infringed. Consequently, the BVerfG annulled the 

judgment of the Bayerischer Verwaltungsgerichtshof. 

(k) Decision of the Bundesverfassungsgericht of 2006 

In the tenth decision, dated 14 July 2006, the BVerfG concluded that the failure to 

submit a reference for preliminary ruling to the ECJ had not infringed the right of the 

complainant to a lawful judge. According to the BVerfG, the BGH examined in detail 

the relevant ECJ case-law, and explained why the reference had not been necessary in 

the case at hand.
795

  

At the origin of the proceedings was a decision by the governing body of a public 

limited company which, on the one hand, raised the capital of the company, and, on the 

other, waived some preferential rights of the shareholders. A minority shareholder 

contested the decision and brought the case before the court. He argued that the 

governing body should have established a written report to inform the shareholders of 
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the removal of their preferential rights. To support this allegation, he referred to the EU 

directive,
796

 and asked the BGH to make a reference for preliminary ruling to the ECJ.  

The BGH found that the reference had not been necessary in the case. The court 

pointed out that in terms of the directive, the general meeting can authorize in advance 

the governing body to waive preferential rights, as happened in the case at hand. 

Moreover, the provision of the directive that requires the establishment, by the 

governing body, of a written report regarding such a decision, applies only to certain 

preferential rights, not applicable to this case. Moreover, the directive does not grant 

preferential rights to shareholders with regard to capital increase through contribution in 

kind. The BGH therefore concluded that the preliminary reference had not been 

necessary in the case.  

The shareholder introduced a constitutional complaint before the BVerfG, invoking 

the violation of his rights to a lawful judge. The BVerfG dismissed the claim. The 

BVerfG pointed out that the BGH examined the relevant EU law and exposed the 

reasons which led it to the conclusion that the preliminary ruling had not been 

necessary. Therefore, the constitutional rights of the complainant had not been infringed 

in the case. 

(l) Decision of the Bundesverfassungsgericht of 2010 

In the eleventh decision, of 30 August 2010, the BVerfG established again the 

infringement of the complainant’s right to a lawful judge, and annulled the contested 

judgment of the BGH. According to the BVerfG, the BGH had unjustifiably treated the 

situation under the acte clair doctrine, and infringed its obligation to refer a preliminary 

question to the ECJ on the interpretation of the EU disposition relevant to the case.
797

 

The facts at the origin of the dispute are as follows. The complainant, an artist 

management company, brought a claim against a company that manufactured and 

imported printers and plotters, requesting, among other things, that the BGH recognize 

the defendant’s obligation to pay royalties for those devices. The BGH threw out the 

claim on the ground that German legislation
798

 only provided that royalties be paid for 

the reproduction of printed works, and not for the reproduction of digital versions, thus 

excluding printers and plotters.
799

 

Afterwards, the artist management company brought the case before the BVerfG, 

invoking the violation of its constitutional right to a lawful judge hearing his case. It 
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argued that the obligation to pay royalties should have applied not only to hard copies 

but also for the reproduction of digital versions.  

Assessing whether there was an arbitrary violation of the obligation to initiate 

preliminary ruling proceedings, the BVerfG first took into account the attitude of the 

BGH in the principal proceedings towards application of the EU law, and, second, the 

likelihood of counterviews to the interpretation adopted by the BGH on the merits of the 

case.
800

 As to the attitude of the national court, the BVerfG noted that the BGH’s 

statement of reasons should have demonstrated that it had sufficiently taken EU law into 

account, and thereby enabled a review by the BVerfG under the lawful judge doctrine. 

Unfortunately, in this case, there was no indication that the BGH had considered the 

relevant EU law and the ECJ case-law at all.
801

 As to the counterviews, the BVerfG 

noticed that there were strong arguments in favour of an obligation to refer. At the very 

least, defensible opinions different from those held by the BGH certainly did not appear 

impossible. Besides the text of the directive,
802

 the BVerfG also took into account 

different legal regulations in the Member States and the fact that, with regard to the 

Spanish legislation, a reference for a preliminary ruling was already pending
803

 at the 

ECJ.
804

 

Consequently, given that the BGH had not considered referring the matter for a 

preliminary ruling and had thus committed a fundamental breach of the right to a lawful 

judge, the BVerfG annulled the contested judgment.
805
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(m) Decision of the Bundesverfassungsgericht of 2011 

By the twelfth decision, delivered on 15 December 2011, the BVerfG dismissed a 

constitutional complaint lodged on the ground of breach by the national courts of their 

referral duty.
806

 

The dispute at the origin of the complaint concerned the ne bis in idem principle, 

enshrined in Article 50 of the Charter. In the preliminary proceedings, the BGH had 

interpreted this rule by taking the restrictive criteria set down in Article 54 of the 

Convention implementing the Schengen Agreement into account.
807

  

In the constitutional complaint the claimant invoked that the BGH had violated their 

fundamental right to a hearing before their lawful judge. They argued that the ECJ had 

not yet established any case-law regarding the relation between the parallel provisions 

on the ne bis in idem principle of the Charter and the Convention.  

The BVerfG dismissed the constitutional complaint as unfounded 

(Nichtannahmebeschluss). It reiterated that a violation of Article 267 TFEU does not 

automatically constitute a violation of the fundamental right to a lawful judge, as the 

national court has a certain degree of discretion when it comes to deciding whether it is 

necessary to make a reference for a preliminary ruling. In the view of the BVerfG, the 

BGH did not go beyond the limits of this discretion in the case at issue. It held that 

taking account of the restrictive criteria laid down in Article 54 of the Convention when 

interpreting Article 50 of the Charter was a defendable interpretation. As such, the 

infringement of the right of the complainant to their lawful judge had not occurred in 

the case. 

(n) Assessment 

Overall, the most elaborate case-law related to this matter has definitively been 

developed by the BVerfG, which has been the first court to apply the lawful judge 

principle to the ECJ. 

Apparently, the BVerfG does not use the criteria given in the Cilfit judgement but 

has created its own standards. As Valutyté points out, the criteria set by the ECJ are 

substantive, whereas the German ones tend to be procedural, thus emphasising the 

foreseeability of the procedure. These latter criteria are closer to reality and the practice 

of the national courts and reflect the procedural character of the fundamental right to a 

lawful judge.
808

  

As shown, not all violations of the obligation under EU law to make a preliminary 

reference constitute a breach of the German constitutional right to a lawful judge.
809

 The 
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review conducted by the BVerfG does not protect against misapplications of law due to 

mistakes or misinterpretation, but only against arbitrariness.
810

 The BVerfG gives a 

quite clear and extensive explanation of the criterion of arbitrary conduct of national 

courts with regard to violation of the referral duty. Under the established jurisprudence, 

the obligation to make a referral is dealt with in a manifestly untenable manner, 

particularly if an action of a national court – or its failure to act – falls into one of the 

three following categories:
811

 first, fundamental disregard of the obligation to refer,
812

 

second, deliberate deviation from the ECJ case-law,
813

 and third, unjustifiable 

application of the acte clair approach.
814

 The first two situations are clear violations of 

the duty to request a preliminary ruling. However, the third situation only amounts to a 

violation of the referral duty – and of Article 101 GG –, if the violation is obvious.
815

 

The German BVerfG has thus developed its own criteria and Cilfit exceptions only 

serve as the first filter.
816

 While deciding whether to make a reference or not, German 

courts of last instance have to evaluate all circumstances of the case, the goal and 

content of a relevant EU legal act, the existing practice of the ECJ and its possible 

development, and besides that, the practice of other states and possible counterviews.
817
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(3) Austria 

In Austrian law, the right to a lawful judge is protected under the Constitution (B-

VG),
818

 and an individual constitutional complaint (Entscheidungsbeschwerde) is 

recognized in administrative matters.
819

 In these proceedings, the VfGH exercises its 

jurisdiction as a special administrative court (Sonderverwaltungsgerichtsbarkeit). The 

legal consequence of a successful constitutional complaint is the annulment of the 

unconstitutional decision of the administrative body by the VfGH.  

In this way, the underlying constitutional conditions for the recognition of the lawful 

judge doctrine have been united in Austrian law. Under these circumstances, the VfGH 

concluded that the violation of the referral duty may constitute a violation of the B-VG. 

Several judgments concerning the decisions of the Bundesvergabeamt (Federal 

Procurement Office, hereinafter referred to as BVA), and one judgment concerning a 

decision of the Oberste Berufungs- und Disziplinarkommission (Supreme Appeal and 

Disciplinary Committee, hereinafter referred to as OBDK) will be presented to illustrate 

the case-law of the VfGH. 

(a) Judgment of the Verfassungsgerichtshof of 1995 concerning the BVA 

In a judgment rendered on 11 December 1995, the VfGH acknowledged the ECJ as 

lawful judge within the meaning of the Constitution, with regard to the application of 

the right to a lawful judge.
820

 

The circumstances of the case can be summarized as follows. A social insurance 

agency awarded a public works contract for the construction of a rehabilitation centre to 

a company via an open tender. In the appeal procedure, the Bundesvergabeamt 

concluded that the contracting authority had not chosen the most economically 

advantageous offer. The decision of the BVA was the subject of the social insurance 

agency’s appeal to the BVerfG. The complainant invoked, amongst other issues, the 

violation of its right to a lawful judge. It particularly contested that the BVA had made 

its decision without having referred a question to the ECJ on the interpretation of the 

relevant EU directive.
821

 

The VfGH pointed out that a national authority violating its duty to refer a question 

to the ECJ deprives the parties of their lawful judge, since the ECJ is prevented from 

deciding on a question that is reserved to its exclusive jurisdiction. The VfGH declared 

that a violation of the duty to make a preliminary reference under the Treaty also gives 

rise to a violation of the fundamental right to a lawful judge, as provided under the 

Austrian Constitution. In the terms of the latter, no one may be deprived of their lawful 

judge. According to the VfGH, the term ‘judge’ does not only refer to a court, but also 

to each public authority provided on the legal basis of a statute or a regulation for 

deciding something, therefore the ECJ has to be considered a lawful judge. Moreover, 

according to the Treaty, the ECJ has a monopoly concerning the interpretation of EU 
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law. The national body, when deciding in the case before it, is bound by the preliminary 

ruling of the ECJ.
822

 

However, it results from the acte clair doctrine that a national body only infringes 

its duty under the Treaty to make a preliminary reference if it has doubts about the 

compatibility of its interpretation of the national law with the applicable EU law. Since, 

in the case at hand, the BVA neither decided inconsistently with the existing 

jurisprudence of the ECJ, nor did it ignore EU provisions, the VfGH did not see any 

violation in the case at hand. 

(b) Further judgments of the Verfassungsgerichtshof concerning the BVA 

In contrast to the above judgment, the VfGH saw a violation of the right to a lawful 

judge caused by the BVA in failing to make a preliminary reference in several cases. In 

a judgment handed down 30 September 1996,
823

 the VfGH declared that all violations – 

and not only gross violations – of the referral duty lead to a breach of the right to a 

lawful judge. The application of this principle led to the annulment of two decisions of 

the BVA, in judgments delivered on 26 June 1997, and 8 March 2001.
824

 

(c) Judgment of the Verfassungsgerichtshof of 2003 concerning the OBDK 

Similarly, in a judgment pronounced on 30 September 2003, the VfGH annulled a 

decision of the Oberste Berufungs- und Disziplinarkommission, for violating the 

complainant’s right to his lawful judge.
825

  

The case concerned rules on the admission to the bar of lawyers, and, especially the 

refusal by the OBDK to admit and register the complainant. In this regard, the OBDK 

referred to the ECJ case-law
826

 on multidisciplinary companies to justify the refusal. 

The VfGH pointed out that the OBDK had erroneously applied the acte clair 

principle in the case, since the facts at the origin of the dispute before the OBDK (on 

which there had been no relevant jurisprudence) and at the origin of the judgment on the 

ECJ had been different. Hence, the OBDK was in breach of its duty to make a referral 

to the ECJ for a preliminary ruling. As a result, the VfGH annulled the unlawful 

decision. 

(d) Assessment 

It results from the case-law of the VfGH that a violation of the duty to make a 

preliminary reference under Article 267 TFEU may induce a violation of the right to a 

lawful judge under the B-VG.  
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In this regard, the VfGH has explicitly stated that all violations – not just gross 

violations – of the duty to make a preliminary reference lead to a breach of the right to a 

lawful judge.
827

 Moreover, the VfGH has elaborated no rules specifying the 

arbitrariness in the failure to refer the matter to the ECJ but applies the Cilfit criteria in a 

rather modified way. According to this case law of the VfGH, the application of the EU 

law must not be in the apparent conflict with the stable interpretation provided by the 

ECJ.
828

 Applying this principle, the VfGH has concluded on several occasions that such 

violation by the administrative body had indeed taken place. 

However, an important limitation rationae materiae of the use of this remedy is that 

the VfGH can only review rulings by administrative courts of first instance. Therefore, 

the right of the party to have his case referred to the ECJ cannot be protected via the 

constitutional complaint, if the court adjudicating in the main proceedings is a civil 

court or the VwGH.
829

 

(4) Slovenia 

(a) National rules on constitutional complaint 

The Slovenian Constitution assures the right of parties to their lawful judge,
830

 and 

enables them to introduce a constitutional complaint (ustavna pritožbah) on the ground 

of breach of their human rights or fundamental freedoms by an individual act.
831

 This 

legal background made it possible for the Ustavno sodišče (Constitutional Court) to 

declare the violation of the referral duty as violation of the parties’ fundamental 

procedural rights. Two judgments are noteworthy in this context. 

(b) Judgment of the Ustavno sodišče of 2009 

In the first judgment, rendered on 24 November 2009, the Ustavno sodišče accepted 

that an unexplained departure from settled case-law of the ECJ might constitute a 

violation of the Constitution, which entails a prohibition of arbitrary judgments.
832

 

However, the court did not satisfy the constitutional complaint on its merits, due to the 

absence of rationae temporis applicability of EU law in the case.  

The circumstances of the case can be summarized as follows. The Slovenian 

competition authority stated that a Slovenian company had abused its dominant position 
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by rejecting an offer from another company for business cooperation. This decision of 

the public authority was confirmed by the administrative courts in both the first and 

second instances. Thereupon, the company lodged a constitutional complaint alleging, 

inter alia, a violation of Article 22 of the Constitution by virtue of the fact that both 

courts had failed to apply the settled case-law of the ECJ. 

The Ustavno sodišče explained that the facts of the case related entirely to the time 

before the accession of Slovenia to the EU. In such circumstances EU law cannot be 

applied and the ECJ is not entitled to give a decision in the case. Therefore, it concluded 

that the alleged non-compliance with the settled case-law of the ECJ could not have 

caused a violation of the Slovenian Constitution.
833

 

(c) Judgment of the Ustavno sodišče of 2013 

By the second judgment, dated 21 November 2013, the Ustavno sodišče ruled on the 

constitutional requirements regarding a refusal to make a preliminary reference. 

Applying these principles to the case at hand, it annulled the judgment of the Vrhovno 

sodišče (Supreme Court).
834

  

The Ustavno sodišče was faced with the following situation. In a case before the 

Vrhovno sodišče related to tax law, the complainant referred to the ECJ jurisprudence, 

claiming that it should be applied in his case and a request for a preliminary ruling 

should be made by the Vrhovno sodišče. The Vrhovno sodišče dismissed these 

allegations by a simple statement that the case-law of the ECJ concerned a different 

factual background. Moreover, it did not explicitly take any view on the complainant’s 

proposal to make a reference to the ECJ. Afterwards, the complainant introduced a 

constitutional complaint before the Ustavno sodišče, invoking a violation of a right to a 

lawful judge, enshrined under the Constitution. 

In its decision, Ustavno sodišče stressed that the ECJ is the sole body entitled to give 

a preliminary ruling on questions relating to the interpretation and validity of EU law. 

As the ECJ is to be regarded as a court within the meaning of the Slovenian 

Constitution, the constitutional right to access to justice includes the obligation of a 

national court to make a reference for a preliminary ruling to the ECJ. Hence a national 

court of last instance is obliged to make such a reference, unless the Cilfit conditions are 

fulfilled. In this regard, any refusal must be justified adequately so that the Ustavno 

sodišče is able to verify the compatibility of the decision with the Constitution. The 

court of last instance is especially obliged to explain, in a clear and sufficient manner, 

why it did not follow the proposal of a party to make such a preliminary reference.  

In the case at hand, the Vrhovno sodišče admitted that the main proceedings 

concerned the application of EU law. However, it had refused to make a preliminary 

reference as it was of the opinion that the ECJ rulings were not applicable to the facts of 

the main proceedings. Under these conditions, the Ustavno sodišče concluded that it 

was possible that a new question of EU law was involved in the proceedings. Hence, the 

failure to make a reference to the ECJ amounted to a breach of the lawful judge 
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principle. As a result, the Ustavno sodišče annulled the ruling of the Vrhovno sodišče 

and referred the case back to it for re-examination. 

(d) Assessment 

In summary, the Ustavno sodišče has acknowledged the constitutional relevance of 

the referral duty. Moreover, it has already found an infringement of the complainant’s 

right to their lawful judge on the ground that the Vrhovno sodišče had refused to make a 

preliminary reference. The conditions applied by the Ustavno sodišče appear to be strict, 

obliging the supreme court to explain in detail the reasons that led it to refrain from 

making a referral.   

(5) Slovakia 

(a) National rules on constitutional complaint 

As the individual constitutional complaint (sťažnosti) exists in the Slovakian legal 

order, individuals have the possibility to invoke the violation of their constitutional 

rights before the Ústavný súd (Constitutional Court).
835

 Moreover, both the right to an 

effective judicial protection, and right to a lawful judge are enshrined under the 

Constitution of the Slovak Republic.
836

 Given this legal framework, the Ústavný súd has 

developed its own case-law regarding the lawful judge principle. Two judgments 

deserve attention in this context. 

(b) Decision of the Ústavný súd of 2007 

In the first decision, delivered on 29 May 2007, the Ústavný súd held that a violation 

of the constitutional right to effective judicial protection may occur when the Najvyšší 

súd (Supreme Court) unlawfully refuses to submit a question for preliminary ruling to 

the ECJ.
837

 However, due to the absence of rationae temporis applicability of EU law, 

in the end the conditions of such a violation were not analysed in the case at hand. 

At the origin of the decision was a competition law dispute. The Slovakian 

competition authority decided that a company had abused its dominant position in the 

relevant market when refusing to supply water to another company. The sanctioned 

company contested the decision before the administrative court, relying on the relevant 

provisions of the EC treaty.
838

 The administrative court, as well as the Najvyšší súd 

adjudicating as an appeal court, upheld the administrative decision. With regard to the 

application of EU law, the Najvyšší súd pointed out that the national law conformed to 

the EU rules. Regarding the preliminary reference, the court argued that it was not 

necessary as the proposed question concerned the application, and not the interpretation, 

of EU competition law.  
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The company introduced a constitutional complaint before the Ústavný súd invoking 

the violation of their fundamental rights by the Najvyšší súd in the proceedings. In this 

regard, it rebuked the Najvyšší súd for not having applied the EU law correctly, and for 

not having submitted a request for a preliminary ruling to the ECJ concerning the 

interpretation of the relevant EU law. 

Without analysing the merits of the assessment conducted by the Najvyšší súd, the 

Ústavný súd based its decision on the ECJ case-law
839

 concerning the inadmissibility of 

preliminary references. According to these judgments, the ECJ had no jurisdiction to 

answer preliminary questions when the facts of the main proceedings predated the 

accession of the Member State to the EU. In the case at hand, the administrative 

authority had delivered its decision before the accession of Slovakia to the ECJ. 

Therefore, if the Najvyšší súd had approached the ECJ, the latter would only have stated 

its lack of competence without addressing the substance of the questions. As a result, 

the lawful judge principle had not been infringed in that case. 

(c) Decision of the Ústavný súd of 2008 

In the second decision, rendered on 3 July 2008, the Ústavný súd further developed 

its case-law on the violation of constitutional rights by reason of the absence of a 

preliminary reference to the ECJ.
840

 In this decision, the Ústavný súd ruled explicitly for 

the first time that the violation of the obligation to refer a question to the ECJ 

constitutes a violation of the right to a lawful judge within the meaning of the 

Constitution. As the contested judgment had been delivered by the Krajský súd v 

Bratislave (Regional Court of Bratislava), the Ústavný súd stated, however, that the 

Najvyšší súd had competence to rule on the violation of the fundamental right in the 

case at hand.  

The main case concerned a dispute regarding the amount of compensation a 

commercial agent was entitled to after termination of his agency contract. The court of 

first instance dismissed the action of the agent, and the Krajský súd v Bratislave 

confirmed this judgment. The courts reached their decisions on the basis of the national 

legislation, without considering the EU directive at the origin of the national law,
841

 and 

without making a preliminary reference to the ECJ. 

The agent introduced a constitutional complaint before the Ústavný súd, alleging the 

violation of EU law by the Krajský súd v Bratislave. He argued that the court had 

applied the national provision in a way that was contrary to the directive. Moreover, the 

Krajský súd v Bratislave had not referred a question for preliminary ruling to the ECJ. 

As regards the right of the complainant to have his case referred to the ECJ, the 

Ústavný súd argued as follows. The parties have the right that their dispute be judged on 

an adequate and correct legal basis. Since the accession of the Slovak Republic to the 

EU, Union rules have had to be applied before the Slovakian courts as well. According 

to the treaty, the ECJ is the authentic authority to give an interpretation of these rules. 

Therefore, the ECJ case-law must be considered as a legal basis when adjudicating 
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matters. Moreover, the refusal to make a preliminary reference constitutes – similarly to 

Germany – a violation of the right to a lawful judge enshrined under the constitution 

and the ECHR. In this regard, the Ústavný súd referred to the Cilfit judgment. It 

concluded that, if the ECJ is excluded from the procedure where the interpretation of 

EU norms is a relevant question, it means that the court has not been legally composed. 

However, the Ústavný súd did not decide on the merits of the case at the end. The 

constitutional court pointed out that the alleged violation of the right to a lawful judge 

may serve as a legal basis to introduce an extraordinary remedy before the Najvyšší súd. 

Under Slovakian procedural rules, this remedy can be lodged if a court has not been 

legally composed. Therefore, the Najvyšší súd is the competent court to decide on 

whether the right of the complainant to his lawful judge had been infringed in the 

procedure before the Krajský súd v Bratislave.
842

 If the extraordinary remedy before the 

Najvyšší súd is admissible, the competence of the Ústavný súd would be excluded and 

the constitutional complaint would be inadmissible. 

(d) Assessment 

The Ústavný súd thus referred to the right to an effective judicial protection, as well 

as to the right to a lawful judge – both enshrined under the Constitution – to sanction the 

unlawful refusal by the supreme courts to make a preliminary reference.  

However, as Procházka points out, there is an important limitation to a possible 

finding of a breach of constitutional rights on these grounds. The Ústavný súd insists 

that it is only where the national judge ‘did not recognize’ their referral duty (in the 

sense of being aware of it) that its breach makes an extraordinary appeal available. A 

mere error in procedendo does not entitle the complainant to pursue any such claim, 

whether by means of an extraordinary appeal or by means of constitutional 

complaint.
843

 

Hence, as Procházka warns, in spite of the evolution of the original domestic case-

law, there have not yet been any successful objections against a breach of the referral 

duty in Slovakia. Judicial protection seems, therefore, only guaranteed in abstracto.
844

  

4. Member States reluctant to apply the lawful judge principle to the ECJ 

Not only the above five Member States have constitutional complaint in their legal 

system, but also Belgium, Spain, Croatia, Cyprus, Latvia and Hungary acknowledge 

this remedy. However, these is no available case-law as yet from Belgium, Croatia, 
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Cyprus and Latvia regarding the use this constitutional protection to assert individuals’ 

rights under EU law. Nevertheless, interesting developments can be oberved in the 

Hungarian and Spanish constitutional case-law on this matter. 

(1) Spain 

(a) National rules on constitutional complaint 

In Spain, a constitutional complaint (recurso de amparo) can be lodged by the 

parties in the event of violation of their constitutional rights during the main 

proceedings.
845

   However, the Tribunal Constitucional (Constitutional Court) had 

refused to interpret a failure to make a preliminary reference as breach of due process
846

 

for a long time. Nevertheless, it has revised its consolidated doctrine on the 

constitutional relevance of the reference for preliminary ruling at the end.
847

 Even so, 

the Tribunal Constitucional has yet used this path to guarantee the application of 

national law – and not that of individual rights enshrined under EU law. Three 

judgments are worth being mentioned in this regard. 

(b) Judgment of the Tribunal Constitucional of 2004  

In the first judgment, rendered 19 April 2004, the Tribunal Constitucional declared a 

recurso de amparo well founded on the ground, inter alia, that the lower court had not 

submitted a request for preliminary ruling to the ECJ.
848

  

The recurso de amparo arose subsequently to a request introduced before the tax 

authorities in Barcelona, in which the complainant contested the amount of the tax on 

gambling. This request having been rejected, the complainant brought an action before 

the Tribunal Superior de Justicia de Cataluña (High Court of Justice of Catalonia), 

which partially accepted the claim. In particular, the High Court ordered a refund of the 

tax on the ground that the national tax was contrary to the Sixth Directive. Afterwards, 

the regional Government of Catalonia lodged a recurso de amparo against this 

judgment on the ground that it did not observe the system of sources of law.
849

  

With regard to the non-application of the Regional Act due to its incompatibility 

with EU law, the Tribunal Constitucional emphasized that it did not have jurisdiction to 

decide whether the claimed contradiction between domestic and EU law existed. 

Instead, it could only examine whether the Spanish court adopted its decision within the 

limits of its discretionary powers, i.e. by observing due process and providing all 
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guarantees, or, conversely, whether it should have previously requested a preliminary 

ruling from the ECJ in order to leave Spanish law unapplied.  

In this regard, the Tribunal Constitucional stated that the decision not to apply 

domestic law because it is supposedly incompatible with EU rules might imply a 

violation of the guarantees that constitute due process. This is especially true if the court 

of last instance renders such a decision without having previously requested a 

preliminary ruling, and if the decision constitutes a deviance from the national judicial 

doctrine. The Tribunal Constitucional highlighted in this respect that the existence of a 

prior ruling by the ECJ does not release a judicial body from the need to request a new 

preliminary ruling when it uses interpretative criteria in a manner that leads to a 

conclusion different from that expressed by the other judicial bodies.
850

   

In the case at hand, the Tribunal Constitucional found that “the system of sources of 

law had been disregarded, both due to the fact that the judicial body failed to request a 

preliminary ruling on constitutionality as laid down in Article 163 of the Constitution – 

which was the only avenue open to it to set aside the rule applicable to the case in 

question – as well as to its total disregard for the effectiveness of a legal rule with force 

of Law. Such disregard has caused a violation of one of the guarantees that shape the 

content of due process”. 

(c) Judgment of the Tribunal Constitucional of 2006 

The principle was confirmed by the Tribunal Constitucional in the second judgment, 

dated 19 June 2006.
851

 

(d) Judgment of the Tribunal Constitucional of 2010 

In the third judgment, delivered on 20 October 2010, the Tribunal Constitucional 

clarified its jurisprudence by stating that the breach of a fair trial can only established 

under the above circumstances if the question of EU law had not previously been 

answered by the ECJ.
852

  

This adjustment of jurisprudence was necessary especially with regard to the ECJ 

case-law, which clearly states that the national court is not obliged to submit a request 

for preliminary ruling before leaving the domestic rule contrary to EU law unapplied.
853

 

Consequently, the Tribunal Constitucional confirmed that Spanish courts are 

obliged to make a reference to the ECJ before leaving a national rule unapplied only 

where the acte éclairé doctrine cannot be applied. Therefore, violation of the right to a 

fair trial and judicial protection can occur where the supreme court decides not to apply 

a national rule apparently contrary to EU law and, at the same time, breaches its 

obligation to submit a preliminary reference.
854
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(e) Assessment 

In conclusion, the Tribunal Constitucional considers that the non-application of 

domestic law might constitute a breach of due process if it is supported by a wrong 

interpretation of EU requirements and a preliminary reference had not been previously 

made.
855

 

Therefore, according to Valutyté, a recurso de amparo is available not against a 

breach of the obligation to request a preliminary ruling, but against the arbitrary or 

clearly unreasonable, or patently erroneous grounds used in deciding on the merits of 

the case.
856

  

I find it even more important that, even though the recurso de amparo has been used 

to oblige national courts to refer questions to the ECJ, the final aim was not to protect 

the substantive rights conferred by EU rules. On the contrary, the Tribunal 

Constitucional referred to the duty under Article 267 TFEU to prevent the direct 

application of EU rules and to protect the application of national rules.
857

 Therefore, this 

jurisprudence serves neither the effectiveness of EU rules, not the protection of 

individual rights under EU law. In conclusion, it can be excluded from the scope of the 

present analysis.       

(2) Hungary 

(a) National rules on constitutional complaint 

In Hungary, individuals have the right to introduce a constitutional complaint 

(alkotmányjogi panasz) before the Alkotmánybíróság (Constitutional Court), invoking 

the violation of their constitutional rights during judicial proceedings.
858

 Despite the 

conditions being present for the application of this constitutional protection, the 

Alkotmánybíróság has declined to implement it to EU law violations so far. 

(b) Order of the Alkotmánybíróság of 2014 

In particular, by its order handed down on 19 May 2014, the Alkotmánybíróság 

dismissed a complaint lodged due to the violation of the complainant’s right to a lawful 

judge.
859

  

The constitutional complaint was introduced in connection with proceedings before 

the Kúria. This Kúria delivered its judgment denying liability of the state for violation 

of EU law committed by national courts in previous proceedings.
860

 The Kúria reached 
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its decision without making a preliminary reference to the ECJ, despite the motion of 

the complainant to submit such a request. Then the complainant rebuked the Kúria 

before the Alkotmánybíróság for not having submitted the proposed preliminary 

question to the ECJ regarding the interpretation of EU rules on state liability. In this 

regard, they invoked a violation of his constitutional rights to a fair trial and to access to 

justice. They referred to the obligations of national courts under Article 6 ECHR and 

under EU law, invoking ECJ judgments in Köbler and in Cilfit. 

First of all, the Alkotmánybíróság refused to recognize the ECJ as lawful judge 

within the meaning of the Hungarian Fundamental Law. Moreover, the 

Alkotmánybíróság also denied that the refusal by the national court to submit a request 

for preliminary ruling had any relevance under the fundamental law at all. In this regard, 

the Alkotmánybíróság emphasized that the judge of the main proceedings is the only 

instance competent to evaluate the need for a preliminary ruling. The exercise of the 

discretion that the national judge holds in this regard does not have any constitutional 

relevance. Therefore, it refused to examine the complaint on its merits.  

(c) Further orders of the Alkotmánybíróság  

In its subsequent case-law, the Alkotmánybíróság has confirmed the above 

jurisprudence and refused constitutional complaints on the same grounds on several 

occasions.
861

   

(d) Decision of the Alkotmánybíróság of 2015 

The decision of the Alkotmánybíróság, of 14 July 2015, also concerns the obligation 

of the Hungarian courts to make a referral, albeit from a different point of view.
862

 In 

this decision the Alkotmánybíróság concluded that the national legislation had 

committed a violation of the Constitution by omission. Specifically, it ruled against the 

national legislation for not having introduced in the civil procedure code a provision 

requiring that a court refusing to submit a request for preliminary ruling must state 

reasons for such a decision. Consequently, it also ordered the legislation to adopt the 

necessary amendments by 31 December 2015.
863

  

The factual and legal background of this case can be summarized as follows. The 

complainant asked before the Alkotmánybíróság the annulment of a judgment of the 

Kúria, delivered in a proceeding where he was a party. In these prior proceedings, he 

had asked the Kúria to make a reference to the ECJ concerning the interpretation of the 

EU rules relevant to the dispute. Nevertheless, the Kúria refused to submit a request 

without providing reasons for its decision. The complainant then turned to the 

Alkotmánybíróság, claiming the infringement of his right to a lawful judge by the 

arbitrary decision of the Kúria on not to make a referral. 

                                                 
861

 (HU) Alkotmánybíróság, végzés, 16/12/2014, n° 3004/2015. (I. 12.), ABH 2015. január 44; 

Alkotmánybíróság, végzés, 15/12/2014, n° 3007/2015. (I. 12.) ABH 2015. január 53; Alkotmánybíróság, 

végzés, 09/02/2015, n° 3036/2015. (II. 20.); and Alkotmánybíróság, végzés, 09/02/2015, n° 3037/2015. 

(II. 20.).  
862

 (HU) Alkotmánybíróság, határozat, 14/07/2015, n
o
 26/2015 (VII. 21.), reported by VARGA, Zsófia, 

Reflets n
o
 3/2015, p. 33. See the annotation of the case by BLUTMAN, László. ‘Az Alkotmánybíróság és az 

előzetes döntéshozatali eljárás’. Közjogi Szemle 8, no. 4 (2015): 1–8.  
863

 These amendments have been adopted and entered into force 4 December 2015. 



 

 

Other remedies 

170 

 

The Alkotmánybíróság refused the constitutional complaint, as it found that the 

interpretation of the EU law was not necessary in the main case. It reached this 

conclusion after having analysed the scope of referral duty of the national courts under 

Article 267 TFEU, as well as the ECJ case-law on the matter.       

Nevertheless, the Alkotmánybíróság decided to examine, on its own initiative, the 

constitutionality of the national procedural rules with regard to the referral obligation. In 

this context, it contended that the civil procedure code does not contain any obligation 

for the Hungarian courts to duly explain their decisions concerning the refusal of the 

party’s request to make a preliminary reference to the ECJ. According to the 

Alkotmánybíróság, this absence of obligation infringes the right of the parties to a fair 

trial.  

(e) Assessment 

To summarize, the Hungarian Alkotmánybíróság consistently refuses to satisfy 

constitutional complaints lodged on the ground of infringement of the obligation to 

make a preliminary reference; in spite of the fact the constitutional conditions for the 

application of the legal judge principle are fulfilled. Even though complainants often 

make reference to the BVerfG case-law on this matter, the Alkotmánybíróság refuses to 

acknowledge the constitutional relevance of the decision whether or not to make a 

preliminary reference to the ECJ. 

The only achievement in this regard is that the Alkotmánybíróság has, nevertheless, 

acknowledged the importance of giving a due statement of reasons for such a refusal. In 

this regard, it has concluded that the procedural code shall foresee the obligation for the 

national courts to provide adequate reasoning.     

5. Conclusion on the remedy of constitutional complaint 

Certainly, national constitutions do not explicitly guarantee the right of the parties to 

have a question referred to the ECJ. In several legal orders, this right is, however, 

considered as a constituent part of the right to a fair trial or the right to a lawful judge, 

which is guaranteed at constitutional level. This is where the connection between 

constitutional rights and EU rights can be established. 

However, the function of constitutional courts is to observe constitutionality – and 

not to guarantee the application of EU law. Therefore, the determination of the criteria 

concerning the violation of constitutional rights lies within the competence of 

constitutional courts. These courts are free to decide whether they follow the standard 

set by the ECJ or establish their own criteria. In fact, constitutional courts usually assert 

a violation of constitutional rights if the decision on the refusal by the national court is 

arbitrary. This seems to be the situation in the case of fundamental disregard of the 

applicable EU law, or of the obligation to refer, as well as in the event of deliberate 

deviation from the ECJ case-law. However, for less evident situations, the level of 

substantiation required from a national court differs from court to court. It is especially 

the situation concerning the application of the Cilfit exceptions.  
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In this regards, the Czech Ústavní soud created its own rules to safeguard the right to 

one’s lawful judge.
864

 The Ústavní soud demands a comprehensive report on the 

decision to opt for acte clair or acte éclairé arguments. Therefore, a national court 

cannot justify its refusal just by stating that the interpretation of a given problem is 

obvious in the ECJ case-law. In this regard, mentioning the Cilfit criteria is not in itself 

sufficient to restrain from the referral duty. On the contrary, Czech courts are obliged to 

include the assessment of the ECJ jurisprudence and to duly explain how and why the 

solution chosen comports with the purpose of a relevant EU legal norm.
865

 These rules 

by the Ústavní soud guarantee, even though indirectly, a high level of protection 

regarding the application of EU law.
866

  

The German BVerfG has also developed its own criteria; and the Cilfit exceptions 

only serve as the first filter to evaluate the infringement of constitutional rights. While 

deciding whether to make a reference or not, German courts have to evaluate all 

circumstances of the case: the goal and content of a relevant EU legal act, the existing 

practice of the ECJ and its possible development and, besides that, the practice of other 

states and even the possible counterviews.
867

 Moreover, there are concurrent views on 

whether the unjustifiable application of the acte clair approach might in itself constitute 

a violation, regardless of the breach of a substantive EU right. According to the more 

pro-European view, the constitutional complaint should only be evaluated against the 

procedural rule regarding the obligation to refer, and, therefore, a breach can occur even 

if the substantive EU norm had been correctly applied.
868

 If accepted, this later stance 

might even guarantee protection beyond the Köbler requirements. On the other hand, it 

is also true that the German constitutional complaint does not protect against 

misapplications of law due to mistakes or misinterpretation in general.
869
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In this regards, the Austrian VfGH has not devised specific rules concerning the 

arbitrariness in the failure to refer a matter to the ECJ, but applies the Cilfit criteria in a 

modified way. According to the VfGH, the application of EU law must not be in 

apparent conflict with the stable interpretation provided by the ECJ.
870

 

As there are very few decisions from the Slovenian Ustavno sodišče, and the 

Slovakian Ústavný súd, it is difficult to draw any conclusion from their jurisprudence. It 

seems, however, that the Slovenian constitutional court requires national courts to 

explain to a clear and sufficient degree why it did not follow the proposal of a party to 

make such a preliminary reference. As for the Slovakian constitutional court, it 

recognizes violation of the constitutional rights only where the national supreme court 

has not shown any awareness of being subject to the referral duty. Therefore, it 

dismisses actions in cases where the court has recognized that it was subject to a referral 

duty but has decided not to comply with it – whether because of the acte clair doctrine 

or by reference to rationae temporis arguments.
871

 

The application of the Spanish recurso de amparo with regard to referral duty has, 

however, been very specific. In fact, even though it has been used to oblige the national 

courts to refer to the ECJ, the final aim was not to protect the substantive rights 

conferred by EU law. On the contrary, the Tribunal Constitucional referred to the duty 

under Article 267 TFEU to hinder the direct application of EU rules.
 872

      

Given these points, the constitutional complaint may provide – under several laws 

and certain circumstances – an effective judicial protection for the individuals regarding 

their rights to have their case referred to the ECJ. Through the protection of 

constitutional rights to a fair trial and to a lawful judge, this remedy can ensure that a 

case concerning the interpretation of EU law is referred to the ECJ. Therefore, this can 

indirectly lead to the protection of their substantive rights conferred by EU rules. As for 

EU law, the ECJ has also linked the Köbler liability to the violation of Article 267 

TFEU; furthermore, the scope of the referral obligation is not obvious under EU law 

either. Therefore, it is not excluded that the remedy of constitutional complaint might 

provide – as applied under certain national regimes – at the least an equivalent 

protection to the Köbler doctrine. 
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D. Special remedies 

Moreover, there are other special remedies which can prevent the occurrence or can 

make good of damages already incurred in the event of violation of the EU law in a 

final judicial decision. Some examples are provided, without being exhaustive, with the 

aim of reflecting the variety of possibilities in this regard. 

(a) Amtshaftungsanspruch under Austrian law 

For example, under Austrian law, the Amtshaftungsanspruch can be used to claim 

damages from the state on the ground of breach of law by the courts.
873

 The law 

excludes, however, responsibility for acts of the supreme courts – the VfGH, the 

VwGH, and the OGH.
874

 The courts of general jurisdiction have competence to 

adjudicate on such claims, with the OGH deciding as court of last resort. In fact, the 

OGH has already decided on several appeals raised in state liability actions on the 

ground of infringement of the right to a lawful judge, due to the refusal to submit a 

preliminary question to the ECJ. Inspired by the case-law of the VfGH, the OGH 

stressed that such a refusal has to be carefully reasoned.
875

 However, it has not yet 

found such an appeal well-founded.
876

 

(b) Domvilla under Swedish law 

In Sweden, the remedy of domvilla (miscarriage of justice) appears to correspond to 

the needs of EU law.
877

 A judgment can be set aside as a result of a miscarriage of 

justice even if the stipulated appeal period has expired. It could, for example, be so if 

the case is taken up despite the fact that there are impediments to a hearing (if, for 

example, the case should be dealt with by another type of court), the judgment is written 

in such a way that it is not clear what the court has adjudicated, or another serious 

procedural error has emerged which can be assumed to have had an impact on the 

outcome of the case. 

(c) Vollstreckungsabwehrklage and Drittwiderspruchsklage under German law 

Furthermore, under German law, the Vollstreckungsabwehrklage (action raising an 

objection to the claim being enforced)
878

 or the Drittwiderspruchsklage (action to 

prevent the enforcement of a judgment)
879

 can serve to prevent the enforcement of a 

final, albeit unlawful, judgment.
 
These remedies have already been used in cases with 

EU law relevance, by the Landgericht Wiesbaden (Regional Court, Wiesbaden) and the 

BVerwG, respectively.  
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 (AT) Amtshaftungsgesetz (note 107). See also PELZL (note 225), p. 69. 
874

 (AT) Amtshaftungsgesetz (note 107) Art. 2 § 3. 
875

 The OGH made especially reference to the following judgment: (AT) VfGH, Erkenntnis, 11/12/1995 

(note 820). 
876

 (AT) OGH, Beschluß, 27/05/1997 (note 829); OGH, Beschluß, 25/06/2002 (note 829); OGH, Urteil, 

26/11/2002 (note 829); and OGH, Urteil, 22/10/2007 (note 829). 
877

 (SE) Rättegångsbalken (note 523), 59. kap on domvilla (miscarriage of justice). 
878

 (DE) Zivilprozessordnung (note 547), § 767 on Vollstreckungsabwehrklage (action raising an 

objection to the claim being enforced). 
879

 (DE) Zivilprozessordnung (note 547), § 771 on Drittwiderspruchsklage (action to prevent the 

execution of a judgment). 
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In a decision of 7 February 2011, the Landgericht Wiesbaden did not impose a fine 

on an individual for having accepted and having collected sports bets without holding 

the required licence. Even though an enforceable decision had already prohibited the 

individual to pursue such activity, the Landgericht Wiesbaden arrived at the conclusion 

that it was contrary to EU law and therefore, it refused to give effect to the decision.
 880 

Similarly, the BVerwG suspended, by a judgment of 22 October 2009, the execution of 

a final decision ordering the expulsion of a foreign national to his country of origin, 

invoking his rights under EU law.
 881 

 

The German courts rendered the above judgments despite the fact that national rules 

do not provide a legal basis to oppose the enforcement of a final judgment on the 

ground of violation of EU law.
 882

  

(d) Recours dans l'intérêt de la loi under French law 

According to commentators, the French recours dans l'intérêt de la loi (remedy in 

the interest of justice) is an extraordinary remedy which is suitable for the needs of EU 

law. This is a jurisprudential remedy, which does not concern the unlawful decision 

itself but prevents making a precedent of it.
883

 

(e) Wytyk under Polish law  

Under Polish law, an appeal court has the possibility to issue a wytyk (reproach) 

against a judge sitting in an inferior court where it finds that the later has committed a 

manifest breach of law.
884

 Furthermore, the disciplinary liability of the judge can also be 

invoked in case of obvious and flagrant violation of law.
885

  

(f) Recovery of tax declared incompatible with EU law 

In its case-law, the ECJ has stated that the recovery of sums levied by a Member 

State in breach of EU law is a remedy under EU law. Member States are therefore in 

principle required to repay these charges.
886

 

Even if this paper has not dealt with this remedy, it is not excluded that it can also be 

relied on where the breach of EU law was committed by national courts of last instance. 

In fact, a lot of cases for breach of EU law by Member State bodies originate from the 

violation of the VAT directives by one or more arms of government. If the use of this 

remedy is possible, the recovery action is more favourable to the applicant, as only the 

unlawfulness of the contested decision must be established, and it must not be qualified 

                                                 
880

 (DE) Landgericht Wiesbaden, Urteil, 07/02/2011, 13 O 119/06, BeckRS 2011, n° 3386, reported by 

DITTERT (note 140), p. 69.  
881

 (DE) BVerwG, Urteil, 22/10/2009, 1 C 26.08, reported by DITTERT (note 140), pp. 69–70.  
882

 According to legal commentators, the same solution could also be adopted in criminal matters. 

PELZL (note 225), p. 69. 
883

 DUBOS, KATZ and MOLLARD (note 174), pp. 216–217. 
884

 MIKŁASZEWICZ (note 240), p. 384. 
885

 MIKŁASZEWICZ (note 240), p. 384. 
886

 (ECJ) Judgments in Târșia (note 34), paragraphs 24–25; in San Giorgio (note 383), paragraph 12; in 

Comateb and Others (note 14), paragraph 20; and of 2 December 1997 in Fantask and Others, C-188/95, 

ECR, EU:C:1997:580, paragraph 38. See also the analysis of VAN GERVEN (note 18), pp. 516–521; and, 

from the Hungarian literature, SOMSSICH, Réka. ‘Az uniós jogba ütköző adók visszatérítése a magyar 

jogban’. Európai Jog 10, no. 4 (2010): 25–29. 
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or serious.
887

 However, as practice shows, restitution claims are mainly used as an 

alternative to the Francovich liability and not instead of the Köbler doctrine. In fact, it 

primarily serves as a method to make good an administrative breach.   

E. Conclusion on other remedies 

a) Summary on the Member States’ position 

The choice between judicial remedies is generally conditioned by the national legal 

system. There are several Member States where it is possible to identify a clear 

preference for one or other means of remedy.
888

 As we have seen, Member States may 

have other methods than Köbler liability to protect individual rights and to make good 

damages caused by final judicial decisions contrary to the EU law.  

These remedies may eventually offer a real alternative to Köbler claims in making 

good damages suffered as a result of the violation of EU law by the national supreme 

courts. Moreover, the reliance upon them may even assure, depending on the conditions 

attached to them, a higher standard of protection of individual rights than a judicial 

liability claim.
889

  

As for retrial, in four Member States, cases have actually been reopened due to 

violation of EU law in a final judgment (Lithuania, Romania, Slovakia and Finland). In 

two of them, legislative provisions had been introduced into the procedural codes in 

order to recognize the violation of EU law as specific grounds for retrial in 2008. It has 

been the case in Romania, where amendments concerned the administrative procedural 

code, and in Slovakia, where the civil procedural code was amended. In the other two 

Member States (Lithuania and Finland), the application of retrial to breaches of EU law 

was possible due to the broad scope of application of this remedy. In these legal 

systems, retrial is granted in the event of manifest, substantive or extraordinary breach 

of law. In this regard, legal rules in Denmark, Malta, Sweden and the UK are similar 

and, therefore, seem also capable to offer adequate protection.
890

  

As for constitutional complaint, in five Member States, individuals can indirectly 

invoke the violation of their rights under EU law before the constitutional court 

(Austria, Germany, and recently in the Czech Republic, Slovakia, and Slovenia). 

Through the protection of constitutional rights to a fair trial and to a lawful judge, this 

remedy can ensure that a case concerning the interpretation of EU law is referred to the 

ECJ. Therefore, this can indirectly lead to the protection of their substantive rights 

                                                 
887

 On the controversial relationship between the recovery action and the Francovich liability, see the 

following publications: ANAGNOSTARAS 2001A (note 15), pp. 356–361; ANAGNOSTARAS 2007 (note 16), 

pp. 727–739; VAN GERVEN (note 18), in particular pp. 506–520; and WATTEL (note 21), pp. 109–132.  
888

 While liability claims are preferred in Bulgaria, Czech Republic, Estonia, Greece, Spain and 

Netherlands; in Germany and Poland they can only be subsidiary to other forms of remedies. 
889

 It is certainly true if we take into consideration the (overly) strict condition established by the ECJ 

with regard to a ‘sufficiently serious breach’. On the question whether the condition set by the ECJ in this 

regard is adequate, see BEUTLER (note 5), p. 792; GOLECKI and WOJCIECHOWSKI (note 5), pp. 195–197; 

KOMÁREK (note 5), p. 17; RODRÍGUEZ (note 5), pp. 614–615; and VALUTYTÉ 2011 (note 5), pp. 37 and 

47. 
890

 Therefore, even if (one of) these Member States happens to deny a Köbler claim, it does not mean 

that an effective remedy is not accessible under these laws for breach of EU law by the national supreme 

court. 



 

 

Other remedies 

176 

 

conferred by EU rules. One might not forget that the ECJ has also linked the Köbler 

liability to the violation of Article 267(3) TFEU. Furthermore, the scope of the referral 

obligation is not obvious under EU law either. Therefore, it is not excluded that the 

remedy of constitutional complaint might provide – as applied under certain national 

regimes – at the very least an equivalent protection to the Köbler doctrine.    

With regard to the strict conditions attached to a liability claim, these remedies 

might not be considered, in general, less favourable for an individual than to invoke the 

Köbler principle.  

Therefore, even if (one of) these Member States happen to set overly restrictive 

conditions regarding a Köbler claim, it does not necessarily mean that an effective 

remedy is not accessible under these laws for breach of EU law by the national supreme 

court.
891

 The question arises, however, whether the ECJ accepts these alternative forms 

of remedies to substitute Köbler liability actions.
892

  

b) Effectiveness and effective judicial protection 

Before analysing the available ECJ case-law and the doctrinal opinions, it is 

noteworthy to remind the two underlying principles of EU law that may have an 

influence on the recognition of alternative national remedies: the principle of 

effectiveness and the right to effective judicial protection.  

As it is well-known, in terms of the effectiveness principle, the enforcement of EU 

rights at national level must not be ‘virtually impossible or excessively difficult’.
893

 This 

principle, together with the principle of equivalence, operates as a framework limiting 

the procedural or remedial autonomy of the Member States. These principles aim 

primarily to guarantee an effective application of substantive EU law. 

Since the entry into force of the Lisbon treaty, the principle of effective judicial 

protection has acquired written primary law status, and is now enshrined in Article 47 of 

the Charter.
894

 Prechal and Widdershoven argue that national procedural and remedial 
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 See the summary table in the Annex to this paper. 
892

 Even if this specific issue has yet been addressed neither in the ECJ case-law nor in the legal writing, 

there exist some indications on the same question with regard to state liability for breach by the 

administrative authorities. The following considerations will be based on jurisprudential and doctrinal 

analysis on the issue. See ANAGNOSTARAS 2001A (note 15), pp. 355–383; ANAGNOSTARAS 2007 (note 

16), pp. 727–739; ARNULL (note 48), pp. 51–70; EECKHOUT (note 17), in particular pp. 66–70, 72; VAN 

GERVEN (note 18), in particular pp. 506–520; KORNEZOV (note 19); LECZYKIEWICZ 2015 (note 20); and 

WATTEL (note 21), pp. 109–132. 
893

 (ECJ) Judgments in Rewe-Handelsgesellschaft Nord and Rewe-Markt Steffen (note 47); in Comet 

(note 43), paragraphs 13 and 15; of 27 June 2013 in Agrokonsulting-04, C-93/12, ECR, EU:C:2013:432, 

paragraph 35; and of 15 January 2013 in Križan and Others, C-416/10, ECR, EU:C:2013:8, paragraph 85. 

See also ACCETTO, Matej, and ZLEPTNIG, Stefan. ‘The Principle of Effectiveness Rethinking Its Role in 

Community Law’. European Public Law 11, no. 3 (2005): 375–403; DOUGAN 2004 (note 37), pp. 26–34; 

FLYNN, Leo. ‘When National Procedural Autonomy Meets the Effectiveness of Community Law, Can It 

Survive the Impact?’ in ERA Forum, 9 (Springer, 2008): 245–258; and GALETTA (note 26), 34–38. 
894

 (EU) Charter, Art. 47 and Art. 19 TUE. Even prior to that date, effective judicial protection has 

already been inserted into several secondary law instruments. See in this regard the following acts: (EU) 

Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common 

regulatory framework for electronic communications networks and services (Framework Directive) (OJ L 

108, 24.4.2002, p. 33–50); Directive 2004/38/EC of the European Parliament and of the Council of 29 

April 2004 on the right of citizens of the Union and their family members to move and reside freely 

within the territory of the Member States amending Regulation (EEC) No 1612/68 and repealing 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62012CJ0093
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62010CJ0416


 

 

Other remedies 

 177   

  

provisions should therefore be tested not only against the principle of effectiveness but 

also against the right to effective judicial protection. They point out that while there is a 

connection between the two principles, there are also a number of differences. In 

particular, the right to effective judicial protection imposes a positive obligation on the 

Member States to create new remedies at national level.
895

 Therefore, effective judicial 

protection can be regarded as a more robust manifestation of the principle of 

effectiveness.
896

 

According to Lenaerts, the partial overlap between the two principles is the aspect of 

the principle of effectiveness which focuses on the need for judicial supervision. Thus, 

where Member States are implementing EU law, the rights that EU law confers on 

individuals must be accompanied by effective judicial remedies (ubi ius ibi remedium). 

Where EU rights are violated, the national court must be empowered to grant remedy.
897

 

Thus, although it is for the Member States to establish a system of legal remedies and 

procedures, EU law requires them to do so in a way that ensures respect for the right to 

                                                                                                                                               
Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 

90/365/EEC and 93/96/EEC (Text with EEA relevance) (OJ L 158, 30.4.2004, p. 77–123); and Directive 

2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for 

granting and withdrawing international protection (OJ L 180, 29.6.2013, p. 60–95). See also DOUGAN 

2004 (note 37), pp. 62–65; PERNICE, Ingolf. ‘The Right to Effective Judicial Protection and Remedies in 

the EU’ in ROSAS, LEVITS, and BOT (note 23): 381–395; and PRECHAL, Sacha and WIDDERSHOVEN, Rob. 

‘Redefining the Relationship between “Rewe-Effectiveness” and Effective Judicial Protection’. Review of 

European Administrative Law 4, no. 2 (2011): 31–50. 
895

 PRECHAL and WIDDERSHOVEN 2011 (note 894), pp. 39–42, 50; and VAN CLEYNENBREUGEL (note 

26), p. 93. See also (ECJ) judgment of 22 December 2010 in DEB, C-279/09, ECR, EU:C:2010:811, 

paragraphs 36, 45–47, 49–51; and the annotation of the case by ENGSTRÖM, Johanna. ‘The Principle of 

Effective Judicial Protection after the Lisbon Treaty’. Review of European Administrative Law 4, no. 2 

(2011): 53–68. 

In the main proceedings in DEB, the claimant sought to bring state liability proceedings against 

Germany for failure to transpose two directives into the domestic legal order. As it lacked resources to 

pay the advance of the court costs, it applied for legal aid, which was refused according to national rules. 

In the procedure for preliminary ruling, the ECJ concluded that Art. 47 of the Charter must be interpreted 

so that it is not impossible for legal persons to rely on the principle of effective judicial protection to 

claim legal aid in national proceedings. Therefore, DEB does not preclude particular national rules, but, 

on the contrary, requires these rules to be in conformity with the EU approach.
 
According to VAN 

CLEYNENBREUGEL, the ECJ has therefore expressly confirmed its willingness to rely on the Charter to 

develop directly applicable judicial standards of national procedure. 
896

 Moreover, effective judicial protection means that individuals should be able to enforce all rights 

conferred on them by EU law, i.e. they should have the opportunity to assert these rights before the 

courts. Nonetheless, effectiveness has a much broader scope of application and it can work also against 

the individual instead of in their favour. Furthermore, the effective judicial protection introduces more 

demanding standards than the principle of effectiveness. See PRECHAL and WIDDERSHOVEN 2011 (note 

894), pp. 39–42. One may assume that the principle of effectiveness as a procedural requirement and the 

principle of effective judicial protection as a material right serve the same objectives. 
897

 According to LENAERTS, the principle of effectiveness can be examined from three different 

perspectives. First, it gives expression to the right to effective judicial protection. Second, it may be 

examined as a means of upholding the primacy of EU law vis-à-vis conflicting national procedural law. 

Third, it ensures the effective application of EU law (the principle of effectiveness in stricto sensu). See 

LENAERTS and others (note 3), p. 110.  

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62009CJ0279
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effective judicial protection. This judge-made principle is now codified in the second 

paragraph of Article 19(1) TUE.
898

 

Therefore, the principle of effective judicial protection has primary importance in 

the context of national remedies.
899

  

c) ECJ case-law on alternative remedies 

As for the relationship between effectiveness and effective judicial protection, there 

is no clear rule in the ECJ’s case-law. In Unibet
900

 and in Impact,
901

 the ECJ considered 

the effectiveness as part of the more encompassing effective judicial protection 

principle; in Alassini,
902

 they had their specific focus on their own. In Mono Car 

Styling,
903

 the two principles were placed in juxtaposition; while in DEB,
904

 they were 

considered interchangeable.
905
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 See also (ECJ) judgment in Johnston (note 375); as well as DOUGAN 2004 (note 37), pp. 4–7; and 

SAFJAN, Marek. ‘A Union of Effective Judicial Protection - Adressing a Multi-Level Challenge through 

the Lens of Article 47 CFREU’ (King’s College London, 2014). 
899

 ADINOLFI, Adelina. ‘The “Procedural Autonomy” of Member States and the Constraints Stemming 

from the ECJ’s Case Law: Is Judicial Activism Still Necessary?’ in MICKLITZ and DE WITTE (note 48): 

281–303, p. 298. It is interesting to note that the question debated in the context of the application of 

substantive EU law concerning the relationship between the ‘trigger’ and ‘supremacy’ models, seems to 

reappear in the context of remedies. In that regard, there are cases built on the ‘national procedural 

autonomy restricted by the Rewe test’, on the one hand, and others based on the ‘supremacy coupled with 

the full effectiveness of EU law’, on the other hand. According to PRECHAL and WIDDERSHOVEN, the 

reasons behind the difference in the approach and outcome of the cases are difficult to grasp. See 

PRECHAL and WIDDERSHOVEN 2011 (note 894), p. 32. 
900

 (ECJ) Judgment in Unibet (note 53), paragraphs 40–41. 
901

 In Impact, the ECJ held that, insofar as dividing the action into two separate complaints would result 

in procedural disadvantages for individuals seeking to rely directly on EU law, the principle of 

effectiveness mandates specialized national courts to extend their jurisdiction accordingly, in order to 

remedy that discrepancy. See (ECJ) judgment of 15 April 2008 in Impact, C-268/06, ECR, 

EU:C:2008:223, paragraph 51. 
902

 The case concerned a mandatory out-of-court settlement procedure that had to be followed before the 

person concerned could bring legal proceedings. Without such a settlement procedure, the action was not 

admissible. The ECJ looked first at whether the Rewe principles had been observed and, in particular, 

whether the exercise of rights conferred by the directive concerned in this case might be rendered ‘in 

practice impossible or excessively difficult’. After that, the ECJ turned to the principle of effective 

judicial protection. It then concluded that a mandatory attempt at settlement amounts to an additional step 

for access to the courts and that condition might prejudice the implementation of the principle of effective 

judicial protection. Even so, fundamental rights do not constitute unfettered prerogatives and may be 

restricted on several conditions. See (ECJ) judgment of 18 March 2010 in Alassini and Others, C-317/08 

to C-320/08, ECR, EU:C:2010:146; as well as PRECHAL and WIDDERSHOVEN 2011 (note 894), pp. 45–46. 
903

 According to the ECJ, “whilst it is, in principle, for national law to determine an individual’s 

standing and legal interest in bringing proceedings, [EU] law nevertheless requires, in addition to 

observance of the principles of equivalence and effectiveness, that the national legislation does not 

undermine the right to effective judicial protection.” See (ECJ) judgment of 16 July 2009 in Mono Car 

Styling, C-12/08, ECR, EU:C:2009:466, paragraph 49. 
904

 In DEB, which concerned the availability of legal aid to legal persons, the national court asked a 

question about the principle of effectiveness, the ECJ translated this into a question of effective judicial 

protection. As the Charter is binding ever since the entry into force of the Treaty of Lisbon and, 

moreover, the third paragraph of Article 47 deals with legal aid, the ECJ made Article 47 of the Charter 

central to its judgment. See (ECJ) judgment in DEB (note 895), paragraphs 36, 45–47, 49–51; as well as 

PRECHAL and WIDDERSHOVEN 2011 (note 894), p. 46. 
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 PRECHAL and WIDDERSHOVEN 2011 (note 894), pp. 44–46. 
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Therefore, as Prechal and Widdershoven point out, both principles are relevant to 

examine the compatibility of national remedial rules with the requirements under EU 

law.
906

 

As for the question whether it is possible to remedy breaches of EU law by national 

supreme courts through means other than the Köbler liability, there is no explicit 

guidance from the ECJ. Nonetheless, there are some indications with regard to the 

autonomous nature of the Francovich liability, which can be useful to address this 

issue.
907

 Moreover, in several cases the ECJ has dealt with the question whether the 

individual was entitled to insist on a particular remedy when the national system offered 

alternative means which might have used to protect its rights under EU law. 

In Bonfaci
908

 and in Maso,
909

 the question emerged whether a Member State is 

entitled to apply retroactively the adopted implementing measures in making good the 

damage sustained by employees as a result of the belated transposition of the 

directive.
910

 The ECJ concluded that retroactive and proper application in full of these 

measures suffices to ensure reparation. However, the ECJ pointed out that Member 

States must also make good any eventual complementary loss sustained.
911

 

Nevertheless, the ECJ appears to have accepted the retroactive application of the 

belatedly transposed directive in place of the damages claim against the state for non-

implementation of the directive in time. 

The case Stockholm Lindöpark
912

 concerned whether the violation of the VAT 

directive
913

 constituted a serious breach of EU law that entails liability of the state. 

Examining the circumstances of the case, the ECJ qualified the infringement sufficiently 

serious to render the state liable for damages. However, the ECJ also mentioned that 

such a liability action did not seem necessary at first sight. In this regard, the ECJ 

pointed out that the claimant might properly pursue the debts directly on the provisions 

of the directive which are in its favour.
914

 The ECJ appears to have admitted that a 

liability claim against the state is not necessary if the recovery of unlawfully paid taxes 

is possible through other means of remedy. 
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EU:C:1995:193, paragraphs 193–201; of Advocate General JACOBS in Denkavit Internationaal 
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In Levez,
915

 the question emerged whether the right to equal pay under EU law
916

 

precluded the application of a national limitation period to bring proceedings before the 

employment tribunal. Under national law, the claimant also had the possibility to bring 

proceedings before the courts of general jurisdiction, where the time limit would not 

have applied. Therefore, the national time limit – that was eventually contrary to the 

effectiveness principle – applied only to one type of remedy, and not to another type of 

action. Grounding its judgement on the principle of equivalence, the ECJ held that the 

existence of this alternative remedy makes no difference if it is likely to entail 

procedural rules or other conditions that were less favourable than those applicable to 

claims brought before employment tribunals under domestic employment law.
917

 

In Impact,
918

 the issue of availability of alternative remedies was addressed again. In 

this case, the national legislature had conferred jurisdiction to hear actions based on the 

national measure implementing the framework agreement on fixed-term work on 

specialized courts.
919

 Since the EU directive was belatedly implemented, the claimants 

were obliged to split their actions into separate claims – the specialized courts having 

jurisdiction only for claims concerning the period after the entry into force of the 

national implementation measure. Nonetheless, as the jurisdiction of the specialized 

courts was only optional, individuals could also pursue a single action before the courts 

of general jurisdiction. In this regard, they had the possibility to bring proceedings 

either against their employer for failure to apply the directive directly, or against the 

state for failure to transpose it on time. However, the ECJ found that, in so far as 

dividing the action would result in procedural disadvantages for individuals seeking to 

rely directly on EU law, the principle of effectiveness mandates specialized national 

courts to extend their jurisdiction accordingly, in order to remedy that discrepancy.
920

 

In Pontin,
921

 the essential question raised was whether national law could restrict the 

remedies available to a dismissed pregnant worker to nullity and reinstatement, to the 

exclusion of all other remedies under employment law, such as an action for 

damages.
922

 The ECJ concluded that national legislation laying down a specific remedy 

with its own procedural rules, where pregnant workers were dismissed, was legitimate 

as long as the principles of equivalence and effectiveness were satisfied. However, if 
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this specific remedy does not comply with the principle of effectiveness, this would 

infringe the requirement of effective judicial protection.
923

  

In Unibet,
924

 the ECJ was asked whether national law had to permit a free-standing 

action for review of a national provision’s compatibility with the EU law where there 

were other legal remedies available to a claimant that would allow the issue to be 

examined. The answer of the ECJ to this question was essentially negative. The ECJ 

held that EU law does not interfere with national remedies unless it is apparent from the 

overall scheme of the national legal system that no legal remedy exist to ensure, even 

indirectly, the respect of individual’s right under EU law.
925 

Therefore, it is up to the 

Member States to guarantee the effective judicial protection of EU rights. When laying 

down the respective rules, Member States must ensure that the principles of equivalence 

and effectiveness are respected.
926

 The legal arrangements on national remedies remain 

intact, so long as they suffice to guarantee effectiveness. Only where these would be 

infringed, requires the EU law the creation of new remedies within the national legal 

system. 

The case of Samba Diouf
927

 concerned the implementation of the directive on 

granting and withdrawing refugee status,
928

 which lays down the right to effective 

remedy. The question arose whether the Luxemburgish remedy system complied with 

this right and Article 47 of the Charter. The ECJ found that the absence of a remedy 

against the decision to examine the asylum application under an accelerated procedure 

does not infringe the right to an effective remedy if the legality of the final decision 

adopted in that procedure may be thoroughly reviewed within the framework of an 

action against the decision rejecting the application. This notably concerns the reasons 

for applying the accelerated procedure. 

The case Târșia
929

 concerned the compatibility with EU law of a national remedial 

system which allows for cases to be reopened  where the final judgement is contrary to 

EU law exclusively in administrative proceedings but excludes such reopening in civil 

or administrative proceedings. The ECJ stated that EU law, in particular the principles 

of equivalence and effectiveness, does not preclude such legal arrangements. It also 

mentioned that, according to settled case-law, individuals are entitled to bring a liability 

claim against the state in order to obtain legal protection of their rights in such 

situations.
930

  

Even if the cases Jégo-Quéré
931

 and Inuit
932

 did not concern national remedies but 

the remedial system of the EU, several considerations by the ECJ may be interesting for 
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the purposes of the present analysis. Both cases concerned the locus standi of 

individuals in direct actions for annulment of EU legislative acts.
933

  

In Jégo-Quéré, the General Court stated that the applicant could not be regarded as 

individually concerned by the contested legislative measure,
934

 even if the provisions of 

general application had directly affected his legal situation. Then, it went on to examine 

whether, in such a case, the inadmissibility of the action for annulment would deprive 

the applicant of the right to an effective remedy. In this regard, it pointed out that there 

exist two further procedural routes through which the applicant might bring the case 

before the ECJ. However, neither proceedings before national courts giving rise to a 

reference for a preliminary ruling, nor an action for damages based on the non-

contractual liability of the EU were found to provide a satisfactory solution to protect 

the interest of the individual.
935

 The General Court therefore concluded that the strict 

interpretation of the notion of a ‘person individually concerned’ as applied until then, 

must be reconsidered.
936

 

In Inuit,
937

 the ECJ concluded that the applicants did not satisfy the conditions of 

admissibility. In its reasoning, the ECJ highlighted the principle of procedural autonomy 

of the Member States.
938

 It then held that neither the TFEU nor Article 19 TEU intended 

to create new remedies before national courts to ensure the observance of EU law other 

than those already laid down by national law. This would be otherwise only if the 

structure of the domestic legal system concerned were such that there was no remedy 

making it possible, even indirectly, to ensure the observance of the rights which 

individuals derive from EU law.
939

 

The common point in the above judgments is that the ECJ appears to have 

considered the structure of the remedial system when evaluating whether it fulfils the 

requirements of effectiveness and effective judicial protection.
940

 Therefore, one may 

conclude that state liability claims are unnecessary when the effet utile of EU rules can 

be assured by alternative means.
941

 Conversely, the introduction of a new remedy into 

the national legal order in the form of a liability action is not required if it is 
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unnecessary in order to protect individuals’ rights.
942

 Moreover, we can observe that 

both Francovich
943

 and Köbler liability have been recognized as a matter of EU law to 

ensure individual rights in cases where this protection could not have been provided by 

other means.
944

  

Nonetheless, ECJ judgments being formulated in a general way, the rulings in 

Köbler and Traghetti del Meditarraneo merely state a general principle, without making 

reference to the wider context of remedies and the inter-relationship between national 

remedies.
945

 Moreover, it is widely accepted that remedies and procedures are two 

distinct legal concepts. Since remedies are governed by the ubi ius, ibi remedium 

principle, they are determined by EU law.
946

 In this regard, Francovich and Köbler 

claims are considered to be autonomous and independent from other existing remedies 

in national laws.  

d) Doctrinal views on alternative remedies 

Scholars have dissenting opinions on whether a claimant has the right to a particular 

remedy when the national system offers alternative means which might have been used 

to protect its rights under EU law. 

Leczykiewicz expressly states that national courts are, in certain situations, obliged 

to make a state liability action available to individuals, even if other enforcement 

mechanisms could ensure effective judicial protection of EU rights.
947

 However, this 

position is highly criticized by, amongst others, Wattel
948

 and Harlow
949

 who oppose the 

overly intrusive measures taken by the ECJ in national remedial competence. Adinolfi 

points out that remedial provisions are tightly linked to national legal traditions, and are 

usually embodied in long-standing codes or deeply rooted case-law. Therefore, 

whenever the ECJ declares that national rules cannot provide adequate judicial 

protection, the ruling is likely to produce a critical response in the Member State 

concerned.
950

 

As Anagnostaras points out, EU law does not interfere with the nature of the action 

that claimants bring in their national courts, so long as the principle of effectiveness is 

satisfied. In this regard, the very existence of liability proceedings is demanded by EU 
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law, because this is considered necessary to satisfy the effectiveness requirements.
951

 

Moreover, according to Eilmansberger, neither the loyalty principle, nor the principle of 

uniform application of EU law, nor the principle of effet utile, can explain why a 

particular remedy must be provided.
952

 Dougan even suggests that state liability does 

not create a right specifically to damages against the state for its breach of EU law, but 

has instead introduced a general right to reparation in whatever form the Member State 

finds it most convenient to provide.
953

  

e) ECtHR case-law on effective judicial protection  

Given that Article 47(1) of the Charter corresponds, substantially, to Article 13 of 

the ECHR, it seems useful to briefly recall the relevant ECtHR case-law as well.
954

 It is 

further justified by the fact that the ECJ has often referred to the ECtHR’s case-law 

when interpreting Article 47 of the Charter.
955

 Furthermore, in terms of the Charter, the 

level of protection guaranteed by Article 47 may never be lower than the level of 

protection guaranteed by the ECHR.
956

  

The Kudła case
957

 concerned the right to an effective remedy in respect of a 

complaint about the length of court proceedings. In its judgment, the ECtHR reiterated 

that Article 13 of the ECHR guarantees the availability at national level of a remedy to 

enforce the substance of the Convention rights in whatever form they may happen to be 

secured in the domestic legal order. In this regard, even if a single remedy does not by 

itself entirely satisfy the requirements of Article 13, the aggregate of remedies provided 

for under domestic law may do so. However, the required remedy must meet the 

standard of ‘effectiveness’, i.e. it must be effective both in law and in practice.
958

 

Therefore, according to the established case-law of the ECtHR, Contracting States 

are afforded some discretion as to the manner in which they conform to their 

Convention obligations under Article 13 of the ECHR.
 959
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f) Effective remedial system instead of effective remedies 

As already emphasized, the question of whether an individual possesses a specific 

remedy or standing in a given situation is not definitely decided. As such, the division 

of competences between EU law and national law needs to be clarified and it needs to 

be determined why and what remedies must be available by national law.
960

 

Several academics are in favour of a unified system of judicial protection, and of a 

harmonization of national remedial and procedural rules. They argue that the absence of 

such harmonization jeopardises the uniformity and effectiveness of EU law.
961

 

However, other scholars insist that national procedural autonomy must be respected. 

More reasons may justify this autonomy, such as legitimate national interests, local 

cultural choices, and the integrity of national law.
962

 Furthermore, several commentators 

argue in favour of a sectorial approach. They support that the EU’s remedial 

competence should be selectively matched to the degree of EU substantive competence 

exercised over any given policy.
963

 

In my view, there is no reason for not accepting the use of alternative remedies. As 

for the ECJ, it can easily accommodate its case-law with that position. In fact, if the ECJ 

confirms clearly that Member States have the right to set a hierarchy between Köbler 

actions and other remedies, that means that Köbler will offer only a standard of 

protection and not necessarily a new remedy.  

After all, legal writing has observed that, in its recent case-law, the ECJ leaves the 

assessment to national courts more frequently, and is more selective with regard to the 

national rules with which it takes issue.
964

 The underlying rationale behind this selective 

deference seems to be that, since the general principles of the law governing remedies 

have now been established, the ECJ can entrust national courts to apply those 

principles.
965

 

As a consequence, overly restrictive conditions concerning Köbler claims may cause 

problems with regard to the right to effective judicial protection only in Member States 

where the remedial structure does not provide other effective remedy either.
966

 

Nonetheless, it is not obvious from the ECJ case-law whether the Köbler liability 

should be secured in cases where other possible remedies are also available. 
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V. Theory of the Köbler principle 

Köbler liability is neither a frequently used, nor an efficient method to remedy 

violations of EU rights in practice. As follows from the research presented in Chapter II, 

only on four occasions has the principle given rise to pecuniary compensation so far.
967

  

This is for several reasons. On the one hand, reasons inherent to the principle – 

namely the overly strict condition on the gravity of the breach – hinder its practical use. 

On the other hand, reasons external to the doctrine – such as the remedial structure of 

Member States and the reticence to accept judicial liability – have also an influence on 

its application. These latter circumstances have already been subject of detailed analysis 

in Chapters III and IV.  

The subject of Chapter V is the criterion established by the ECJ regarding the 

gravity of the breach of EU law by the national court.   

A. The criterion of the manifestly serious breach 

Academics have predicted shortly after the pronouncement of the ECJ judgment that 

the practical effect of Köbler would depend on how the ECJ interprets the term of a 

‘manifest’ breach.
968

 

In this regard, it seems to be useful to recall the relevant paragraphs of the Köbler 

judgment. According to the ECJ, state liability for damage caused by Member State 

bodies is governed by the same conditions, whichever body is responsible for the 

infringement.
969

 However, the ECJ added that the specific nature of the judicial function 

and the legitimate requirements of legal certainty justify a more restricted interpretation 

of ‘a sufficiently serious breach’:  

“State liability for an infringement of Community law by a decision of a 

national court adjudicating at last instance can be incurred only in the 

exceptional case where the court has manifestly infringed the applicable 

law.”
970

   

In order to determine whether this condition is satisfied, various factors must be 

taken into account, including:  
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“the degree of clarity and precision of the rule infringed, whether the 

infringement was intentional, whether the error of law was excusable or 

inexcusable, the position taken, where applicable, by a Community 

institution and non-compliance by the court in question with its obligation to 

make a reference for a preliminary ruling under the third paragraph of 

Article 234 EC.”
971

 

“In any event, an infringement of Community law will be sufficiently 

serious where the decision concerned was made in manifest breach of the 

case-law of the Court in the matter.”
972

 

The ECJ has summarized its conclusions in the operative part of the judgment in the 

following words:  

“[…] the principle that Member States are obliged to make good damage 

caused to individuals by infringements of Community law for which they 

are responsible is also applicable where the alleged infringement stems from 

a decision of a court adjudicating at last instance where the rule of 

Community law infringed is intended to confer rights on individuals, the 

breach is sufficiently serious and there is a direct causal link between that 

breach and the loss or damage sustained by the injured parties. In order to 

determine whether the infringement is sufficiently serious when the 

infringement at issue stems from such a decision, the competent national 

court, taking into account the specific nature of the judicial function, must 

determine whether that infringement is manifest. It is for the legal system of 

each Member State to designate the court competent to determine disputes 

relating to that reparation.” 

What is the most interesting for the purposes of the present analysis is to examine 

whether, and under which circumstances, the breach of EU law may be qualified as 

manifestly serious. 

According to the doctrine, two factors are of most relevance: The first is the clarity 

and precision of the law in the area where the violation has taken place. The second is 

the disregard of the duty to make a reference. The problems that transpire from the 

practical application of these two criteria are, nevertheless, more than what they first 

seem.
973

 

B. Procedural obligations of the Member State courts 

Due to the decentralized enforcement of EU law, EU norms are primarily applied 

and enforced by national courts and authorities.
974

 One might think that Member State 

bodies, including courts, are obliged to apply these substantive EU rules in every case. 

However, the non-application or misapplication of such norms does not amount to a 
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violation of EU law in every situation. This is because substantive EU norms must not 

be applied directly and obligatorily by Member State authorities in every case.
975

  

As a matter of fact, the application of substantive EU rules is obligatory for Member 

State bodies only under the conditions developed in the case-law of the ECJ.
976

 It means 

that substantive EU norms must only be enforced if correspondent procedural EU 

obligations are imposed on Member State bodies with regard to the application of EU 

law apply in the case. As Prechal has pointed out, state liability “originates from the 

breach of a Community law obligation and not from the Community law provisions 

itself, such as a Treaty provision or a directive”.
977

 

It is therefore important for the purposes of this study to distinguish the substantive 

EU rules from the procedural EU obligations. Furthermore, it is necessary to recall the 

procedural duties of national courts, as Köbler liability arises in the event of violation of 

these obligations. The procedural duties of national courts of primary importance, in the 

view of this study,
978

  are the obligations to apply directly effective EU law and protect 

the rights which it confers on individuals; to leave unapplied national rules which are 

contrary to EU law; to interpret and apply national laws as far as possible so as to make 

them compatible with EU law. Moreover, if the national court encounters doubts 

regarding the above obligations, it is required to make a preliminary reference to the 

ECJ.
979

 These procedural obligations have, however, their own limits; and they apply 

only if certain conditions are fulfilled.  

Accordingly, the four main scenarios which may lead to the violation of EU law in 

terms of the Köbler judgment are the violation by the national supreme court of its 

duties to apply the doctrine of direct effect; to leave unapplied a national rule contrary 

to the EU law; to give an interpretation to the national law that is consistent with the EU 

norm; and to refer a preliminary question to the ECJ.
980

  

Logically, the breach of these procedural obligations should result in a breach of the 

substantive EU norm which confers rights to individuals, so that state liability arises. 

Furthermore, the violation of the above – substantive and procedural – EU rules by 

a supreme court is not sufficient in itself to entail liability for the state. According to the 
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ECJ, liability for judicial breaches “can only arise in the exceptional case where the 

court has manifestly infringed the applicable law”. This raises the questions whether 

and if so, under which circumstances, a breach can be qualified as such a serious 

infringement. To answer these questions, it is noteworthy to go through the relevant 

factors the ECJ enumerated in Köbler with regard to evaluation of the gravity of the 

breach.
981

  

Degree of clarity and precision of the rule infringed: In my understanding, this 

factor refers to the substantive EU norm which confers rights to individuals and which 

is not or incorrectly applied in the procedure. If this norm is clear, it means that the 

content and the extent of the right conferred to individuals are obvious, and the national 

courts should not encounter problems concerning its interpretation. However, the clarity 

of the substantive norm is independent from the question as to what extent and how this 

right should be applied in the national proceedings. This latter issue relates to the 

procedural obligation – that is to say to the obligation of the national court regarding the 

application of the substantive EU norm.  

The question whether the infringement was intentional, whether the error of law was 

excusable or inexcusable:
982 

In my view, this criterion is primarily related to the 

violation by the Member State court of its procedural obligation regarding the 

application of a substantive norm. Therefore, it should be analysed as regards the 

procedural obligation that the Member States court breaches when refuses to apply a 

substantive EU norm. In this regard, it is not the clarity of the substantive norm but the 

obviousness of the procedural obligation which needs be taken into account in the first 

place.  

Non-compliance by the national court with its obligation to make a reference for a 

preliminary ruling: I think that the referral duty cannot be isolated from the procedural 

obligation of the Member State to apply a substantive EU norm. On the contrary, the 

obligation to make a reference for preliminary ruling emerges only in situations where 

either the interpretation of the substantive norm or its application in the national 

proceedings is ambiguous. It is however a tricky question whether the consideration of 

this factor actually raises or lowers the standard of liability. A separate section will be 

dedicated to this issue.
983

 

Moreover, it is important not to forget that, in state liability, the general factor to 

evaluate the gravity of the breach of EU law is whether the Member State body has 

manifestly and gravely disregarded the limits on the exercise of its powers. Therefore, 

the margin of discretion at the Member State body’s disposal when deciding whether 

and how to apply EU law is of paramount importance.
984

 In my understanding, this 

                                                 
981

 (ECJ) Judgment in Köbler (note 1), paragraph 55. 
982

 As the ECJ continues: “the position taken, where applicable, by a Community institution”. 
983

 See Chapter V, section C, point 1. 
984

 (ECJ) Opinion of Advocate General TESAURO in Joined Cases Brasserie du pêcheur and Factortame 

(note 907), paragraph 78; as well as judgments in the Brasserie du pêcheur and Factortame (note 68), 

paragraph 55; of 26 March 1996 in British Telecommunications, C-392/93, ECR, EU:C:1996:131, 

paragraph 42; of 8 October 1996 in Dillenkofer and Others, C-178/94, C-179/94 and C-188/94 to 

C-190/94, ECR, EU:C:1996:375, paragraph 25; of 17 October 1996 in Denkavit and Others, C-283/94, 

C-291/94 and C-292/94, ECR, EU:C:1996:387, paragraph 50; of 2 April 1998 in Norbrook Laboratories, 

C-127/95, ECR, EU:C:1998:151, paragraph 109; of 15 June 1999 in Rechberger and Others, C-140/97, 

ECR, EU:C:1999:306, paragraph 50; of 4 July 2000 in Haim, C-424/97, ECR, EU:C:2000:357, paragraph 

38; of 28 June 2001 in Larsy, C-118/00, ECR, EU:C:2001:368, paragraph 38; in Stockholm Lindöpark 
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criterion is relevant when considering the freedom of choice of the national court on 

how to respect its procedural obligation to apply EU law and whether to make a 

preliminary reference.
985

 Besides, the ECJ emphasized in Köbler that the manifest 

breach of its case-law in the matter amounts to a sufficiently serious breach. I think that 

it is the logical consequence of the restricted margin of discretion of the court regarding 

the interpretation and the application of the EU law.  

1. Application of EU provisions with direct effect  

This obligation emanates from the seminal judgment of van Gend & Loos, which 

introduced the doctrine of direct effect to the EU legal order.
986

 In this landmark case, 

the ECJ established that certain EU rules are capable of producing direct effects and 

creating individual rights which national courts must protect.
987

 In other words, direct 

effect enables individuals to invoke EU provisions immediately before a national court.  

From the point of view of the procedural obligation of Member State courts, direct 

effect means that national courts are bound to enforce and apply directly those 

provisions of EU law that have direct effect.
988

 It appears to be a clear obligation, the 

violation of which amounts to a sufficiently serious breach of EU law at first sight. 

                                                                                                                                               
(note 423), paragraph 39; of 7 September 2006 in N, C-470/04, ECR, EU:C:2006:525, paragraph 64; of 

25 January 2007 in Robins and Others, C-278/05, ECR, EU:C:2007:56, paragraph 70; of 17 April 2007 in 

AGM-COS.MET, C-470/03, ECR, EU:C:2007:213, paragraph 80; of 16 October 2008 in Synthon, 

C-452/06, ECR, EU:C:2008:565, paragraph 37; and in Test Claimants in the Thin Cap Group Litigation 

(note 400), paragraph 118; as well as orders in Test Claimants in the FII Group Litigation (note 422), 

paragraph 212; and in Test Claimants in the CFC and Dividend Group Litigation (note 400), paragraph 

121. 
985

 It is noteworthy that according to Advocate General LÉGER, this factor is not relevant when 

evaluating a breach of EU law by Member State courts. He argues that it is not necessary to determine 

whether, in the exercise of the judicial function, the state has a broad discretion or not. In his opinion, the 

decisive factor is whether the error of law at issue is excusable or inexcusable. That characterization can 

depend either on the clarity and precision of the legal rule infringed, or on the existence or the state of the 

ECJ’s case-law on the matter. In my opinion, there is, however, no substantial difference between these 

factors. LÉGER’s inexcusable errors correspond in substance to situations where the infringed norm was 

obvious, and, therefore, the national court had restricted choice on the question how to interpret it. At last, 

this interpretation can even be deducted from Advocate General LÉGER’s opinion. See (ECJ) opinion of 

Advocate General LÉGER in Köbler, C-224/01, ECR, EU:C:2003:207, paragraphs 133–140. 
986

 (ECJ) Judgment of 5 February 1963 in van Gend & Loos, 26/62, ECR, EU:C:1963:1. On the 

conditions and the limits of the direct effect of EU norms in the Hungarian legal literature, see for 

example BLUTMAN (note 978), pp. 28–31; FAZEKAS, Judit.‘Az EU jogrendszere’ in OSZTOVITS (note 63): 

165–256, pp. 226–237; GOMBOS (note 978), p. 36; KECSKÉS (note 63), pp. 541–563; SZEGEDI (note 40), 

point 2.2.2.2, VARJU (note 37), pp. 190–193; VÁRNAY and PAPP (note 63), pp. 297–318. 
987
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only where they are expressly granted by the Treaty, but also by reason of obligations which the Treaty 
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institutions of the Community”. 
988

 See e.g. DA CRUZ VILAÇA, José Luís. ‘Le principe de l’effet utile du froit de l’Union dans la 

jurisprudence de la Cour’ in ROSAS, LEVITS, and BOT (note 23): 279–306, pp, 281–289. 
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Not all EU provisions have, however, direct effect. According to the threshold 

criteria developed by the ECJ, a substantive EU norm has to be clear, precise and 

unconditional in order to produce such an effect.
989

 It depends also on the type of the 

EU legislative act containing the EU norm whether this latter has direct effect. For 

example, directive provisions have direct effect only if the Member State has not 

transposed the directive into the national legal system by the deadline.
990

 Moreover, 

even under these conditions, directives only produce direct effect in legal relations 

between an individual and the state,
991

 but not between individuals.
992

 

There might be situations where it is not evident whether the substantive EU norm 

has direct effect. If there is such a doubt, the Member State court has to make a 

reference for a preliminary ruling to the ECJ, which is the competent court to decide on 

the direct effect of the substantive EU norm.
993

  

Taking into account the previous reflection, a question arises under which 

circumstances violating the obligation to apply directly a substantive EU provision in 

the national proceedings amounts to a sufficiently serious breach of EU law. To address 

this issue, it is important to distinguish between two situations, namely where there is 

no ECJ judgment available on the matter; and where it is established case-law that the 

norm at question has direct effect. 

In the first situation, a mistake in interpretation or application of a directly effective 

EU provision and the violation of the referral duty will – at least partially – coincide. 

Therefore, the question arises whether it is the non- or incorrect application of the norm, 

or the violation of the referral obligation which may entail state liability. This scenario 

will be developed further in the section devoted to the violation of the obligation to 

make a reference for preliminary ruling.
994

   

In the second situation, the procedural obligation of the national court to apply the 

substantive EU norm is straightforward. When it is obvious that the EU provision has 

direct effect, the national court has no room for discretion but has to apply the 

                                                 
989

 As for the conditions, a substantive EU provision must be clear, unconditional, must formulate a 
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 (EU) Art. 267 TFEU. 
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substantive rule. The Member State court which refuses to do so appears to commit a 

manifestly serious infringement of the applicable law. This conclusion is in line with the 

statement of the ECJ in Köbler, according to which “in any event, an infringement of 

Community law will be sufficiently serious where the decision concerned was made in 

manifest breach of the case-law of the Court in the matter.”
995

 Therefore, the national 

supreme court appears to commit a sufficiently serious breach to trigger liability of the 

state when it refuses to apply – in violation of the established ECJ case-law – a directly 

effective EU provision.      

There are, however, two limitations to this statement. The first one concerns the 

problems of causal link and the identity of the tortfeasor. This is most characteristically 

an issue in the context of the direct effect of directives. The direct effect of directives 

matters only if the national legislation has already failed to transpose the directive into 

the national legal order – in violation of its crystal-clear duty established in Article 288 

TFEU. One may therefore ask whether it is not the legislation that is responsible for 

such breach of EU law in the first place.
996

 Even if less evident at first sight, the 

problem may be similar with regard to the primary legislation. In situations concerning 

primary legislation, the necessity to invoke and apply directly substantive EU 

provisions originates from the fact that the national rules have not been harmonized 

with the EU law,
997 

and the responsibility for such inconsistency lies with the national 

legislation.
998

  

It is, however, true that there are situations where the infringement by the national 

court of its obligation to apply directly effective EU norms correctly is independent 

                                                 
995

 (ECJ) Judgment in Köbler (note 1), paragraph 56. 
996

 See Chapter IV, section A; and ANAGNOSTARAS 2006 (note 742), p. 747. 
997
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12, with regard to Art. 9 and 95 TEC; of 26 April 1988 in Commission v Germany, 74/86, ECR, 

EU:C:1988:198, paragraph 10, with regard to Art. 5 and 189 TEC and Art. 32 of Council Regulation 

(EEC) n
o
 337/79; of 11 July 1989 in Ford España, 170/88, ECR, EU:C:1989:306, paragraph 19, with 

regard to Art. 9 and 13 TEC; of 13 March 1997 in Morellato, C-358/95, ECR, EU:C:1997:149, paragraph 

20, with regard to Art. 30 TEC; of 11 June 1991 in Commission v France, C-307/89, ECR, 

EU:C:1991:245, paragraph 13, with regard to Art. 3(1) of Regulation (EEC) n° 1408/71; of 13 July 2000 

in Commission v France, C-160/99, ECR, EU:C:2000:410, paragraph 22, with regard to Art. 1 of Council 

Regulation (EEC) n
o
 3577/92; of 18 January 2001 in Commission v Italy, C-162/99, ECR, EU:C:2001:35, 
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invited to apply the provisions directly. 
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from the obligations of the legislative and administrative bodies. In this case, the 

judicial breach can give rise to Köbler liability.
999

   

The second limitation concerns the procedural restrictions on the obligation to apply 

directly effective EU provisions ex officio. Numerous Member States have such 

limitations, especially for procedures before courts of last instance. According to 

national procedural rules, supreme courts are often prevented from applying legal norms 

on their own initiative. This limitation applies to either national or EU rules.
1000

 In the 

name of the procedural rule of reason, the ECJ has accepted such restrictions under 

certain conditions.
1001

 

In this regard, the ECJ concluded in van Shijndel and in van der Weerd that EU law 

does not require a national court to apply EU law ex officio if the national court is not 

authorized to do so under the domestic rules, insofar this limitation is justified by 

principles of the domestic judicial system, such as the rights of defence, and the 

insurance of a proper conduct of the proceedings.
1002

  

There are, however, several exceptions to this rule. The first is where the applicant 

did not have a genuine opportunity to raise pleas based on EU law. Such a restriction 

has led the ECJ to require ex officio application of EU rules in Peterbroeck
1003

 and in 

Kraaijeveld.
1004

 The second exception is where the ex officio application of EU law is 

the only method to safeguard the effectiveness of EU law. For example, in Cofidis
1005

 

and Pannon GSM,
1006

 the ECJ pointed out that there is a duty for national courts to 

apply EU law of their own motion where the protection of the rights which consumers 

derive from EU directives makes it necessary.
1007 

 Third, the national court is obliged to 

raise the application of EU law by its own motion where the EU rule in question is of 
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 Such situation can emerge when the legislation has implemented, albeit incorrectly, the EU directive 
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such importance that its application is a matter of public policy. For example, in Eco 

Swiss, the ECJ declared the application of EU competition rules in an arbitration 

proceedings as such an important matter.
1008

 Moreover, when the possibility is given by 

the domestic rules to the court to raise questions of law on its own motion, it is an 

obligation with regard to the application of EU law.
1009

 

Thus, even if it appears obvious that national supreme courts are obliged to apply 

substantive EU norms which have direct effect according to the established ECJ case-

law, the violation of such an obligation will not necessarily amount to a manifest 

disregard of the applicable law.
1010

 Only under rare occasions appears to be possible to 

qualify a breach sufficiently serious to entail liability for the state under the Köbler 

doctrine. 

2. Disapplication of the national rule contrary to EU law 

The principle of primacy is another special feature which makes, together with the 

direct effect, EU law unique.
1011

 Due to the doctrine of primacy, EU law takes 

precedence over conflicting national law.
1012

 The ECJ established this principle in the 

Simmenthal judgment for the first time.
1013 
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08/03/2000, The Queen/Durham County Council and others, ex parte Rodney Huddleston, reported in 

Reflets nº 1/2001, p. 12; (IT) Corte di Cassazione, Sezione tributaria, sentenza, 14/07/2004, Società Sief e 

altra/Amministrazione delle finanze dello Stato, reported by IANNONE, Celestina, in Reflets nº 1/2005, p. 

16; (CZ) Ústavní soud, usnesení ze dne 21/02/2006, Pl. ÚS 19/04, reported by ŠKVAŘILOVÁ, Petra Ebel 

and NAVRÁTILOVÀ, Markéta, in Reflets nº 1/2007, p. 23; Ústavní soud, usnesení ze dne 02/12/2008, Pl. 

ÚS 12/08, reported by ŠKVAŘILOVÁ, Petra Ebel, in Reflets nº 2/2009, p. 20; and (HU) Kúria, ítélet, 

Kfv.II.38.010/2014/15, A Kúria Nemzetközi Kapcsolatok és Európai Jogi Irodájának Hírlevele, VI. 

évfolyam 4. szám, p. 37. 
1013

 (ECJ) Judgment in Simmenthal (note 344), paragraphs 21 and 24: “[A] national court which is 

called upon, within the limits of its jurisdiction, to apply provisions of EU law is under a duty to give full 

effect to those provisions, if necessary refusing of its own motion to apply any conflicting provision of 

 



 

 

Theory of the Köbler principle 

 195   

  

It means that national courts are under the procedural obligation to refuse of their 

own initiative to apply any conflicting provision of a national rule if it is necessary to 

give full effect of EU law.
1014

 At first sight, this procedural obligation is obvious. The 

conflict between the national provision and the EU rule appears to be the only criterion 

necessary to trigger the duty of the national court to leave the domestic rule unapplied. 

The question arises whether the violation of such an obligation amounts to a manifestly 

serious breach of EU law.   

The problem in this regard is that the limits of this obligation are not obvious, even 

in the ECJ’s jurisprudence. In fact, two differing concepts can be deduced from the 

case-law.
1015

  

According to the first theory, the obligation to leave a conflicting national rule 

unapplied is independent from whether the EU rule fulfils the threshold criteria of direct 

effect and whether the legal relationship between the parties is horizontal or vertical.
1016

 

As a consequence, the principle of direct effect is neither necessary, nor even relevant 

regarding the duty of the Member State court to leave a conflicting national rule 

unapplied. For example, the CIA Security,
1017

 Pafitis,
1018

 Ruiz Bernáldez,
1019

 

                                                                                                                                               
national legislation, even if adopted subsequently, and it is not necessary for the court to request or await 

the prior setting aside of such provisions by legislative or other constitutional means.” See also (ECJ) 

judgments of 4 June 1992 in Debus, C-13/91 and C-113/91, ECR, EU:C:1992:247, paragraph 32; of 8 

June 2000 in Carra and Others, C-258/98, ECR, EU:C:2000:301, paragraphs 16–17; of 18 September 

2003 in Morellato, C-416/00, ECR, EU:C:2003:475, paragraph 45; of 19 November 2009 in Filipiak, 

C-314/08, ECR, EU:C:2009:719, paragraph 81; of 22 June 2010 in Melki and Abdeli, C-188/10 and 

C-189/10, ECR, EU:C:2010:363, paragraph 43; of 5 October 2010 in Elchinov, C-173/09, ECR, 

EU:C:2010:581, paragraphs 25, 39, 31–32; of 6 September 2012 in Philips Electronics UK, C-18/11, 

ECR, EU:C:2012:532, paragraphs 38, 40; in Åkerberg Fransson (note 685), paragraph 45; of 11 

September 2014 in A, C-112/13, ECR, EU:C:2014:2195, paragraph 36; and of 4 June 2015 in 

Kernkraftwerke Lippe-Ems, C-5/14, ECR, EU:C:2015:354, paragraph 32. 

In several judgments, the ECJ has argued that Member States have to disapply national rules only where 

the result required under (directly applicable) EU law cannot be achieved by adopting a consistent 

interpretation of the domestic law. See in this regard (ECJ) judgments of 4 February 1988 in Murphy 

and Others, 157/86, ECR, EU:C:1988:62, paragraph 11; of 26 September 2000 in Engelbrecht, C-262/97, 

ECR, EU:C:2000:492, paragraphs 38–40; of 11 January 2007 in ITC, C-208/05, ECR, EU:C:2007:16, 

paragraphs 68–70; of 27 October 2009 in ČEZ, C-115/08, ECR, EU:C:2009:660, paragraphs 138, 140; 

and of 18 September 2014 in Vueling Airlines, C-487/12, ECR, EU:C:2014:2232, paragraph 47–48. 
1014

 It is interesting to note that this obligation encompasses both the duty to leave unapplied national 

substantive rules that are contrary to EU substantive norms, and the duty to set aside national procedural 

rules which hinder the application of EU law. See also COLGAN, Daniel. ‘Triangular Situations: The Coup 

de Grâce for the Denial of Horizontal Direct Effect of Community Directives’. European Public Law 8, 

no. 4 (2002): 545–568; GALETTA (note 26), pp. 68–75; TRIDIMAS, Takis. ‘Black, White, and Shades of 

Grey: Horizontality of Directives Revisited’. Yearbook of European Law 21, no 1 (1 January 2001): 327–

354.; and TRIDIMAS, Takis. ‘Horizontal Effect of Directives: A Missed Opportunity?’ European Law 

Review 19, no. 6 (1994): 621–636. 
1015

 DOUGAN 2007 (note 461), pp. 933, 951. See also DOUGAN 2004 (note 37), pp. 59–62. 
1016

 In DOUGAN’s classification, this concept is the ‘primacy model’ of the application of EU law, based 

on civil law traditions and on the importance principles, as opposed to remedies. 
1017

 (ECJ) Judgment of 30 April 1996 in CIA Security International, C-194/94, ECR, EU:C:1996:172. 

See also (EU) Council Directive 83/189/EEC (note 694); as well as DOUGAN 2000B (note 743), p. 594. 
1018

 (ECJ) Judgment of 12 March 1996 in Pafitis and Others, C-441/93, ECR, EU:C:1996:92. See also 

(EU) Second Council Directive 77/91/EEC (note 796), as well as DOUGAN 2000B (note 743), p. 595–596. 
1019

 (ECJ) Judgment of 28 March 1996 in Ruiz Bernáldez, C-129/94, ECR, EU:C:1996:143. See also 

DOUGAN 2007 (note 461), p. 949. 
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Unilever,
1020

 and Unilever Italia
1021

 cases were decided on the basis of this first concept. 

All cases concerned vertical situations, characterized by the absence of the relevant EU 

directive having direct effect.
1022

 Nevertheless, this has not prevented the ECJ from 

concluding that the national court had the obligation to leave the conflicting national 

rule unapplied in order to give effect to EU law. In these judgments, the ECJ has 

implicitly recognized the vertical direct effect of unimplemented directives in 

exclusionary situations.  

According to the second theory, the national court is not obliged to leave the 

conflicting national rule unapplied in the absence of direct effect of the relevant EU 

provision.
1023

 This conclusion results from the limits of the direct effect principle and, 

most practically, from the rule which excludes the vertical direct effect of directives. 

Therefore, the obligation of national courts is limited to the duty to interpret the national 

rule as far as possible in conformity with the EU provision.
1024

 The traditional case-law 

concerning the absence of directives’ vertical direct effect reflects this position.
1025

 

The doctrine struggles to find a rationale for the coexistence of these approaches and 

has not yet managed to isolate the decisive factors leading the choice between the two 

concepts.
1026

 Moreover, there have been cases before the ECJ where the Advocates 

General and the ECJ had differing opinions as to which concept to follow. For example, 

in the Pfeiffer
1027

 and Berlusconi
1028

 cases, the ECJ insisted on the absence of the 

horizontal direct effect of the EU directives, despite the proposals of Advocate General 

Ruiz-Jarabo Colomer
1029

 and Advocate General Kokott
1030

 to treat these cases as 

exclusionary situations. At last, in terms of the ECJ judgments, the Member State courts 

were not required to leave the national rule unapplied, but only to apply the consistent 

                                                 
1020

 (ECJ) Judgment of 28 January 1999 in Unilever, C-77/97, ECR, EU:C:1999:30. See also (EU) 

Council Directive 76/768/EEC of 27 July 1976 on the approximation of the laws of the Member States 

relating to cosmetic products (OJ L 262, 27.9.1976, p. 169–200); as well as DOUGAN 2000B (note 743), 

pp. 594–595. 
1021

 (ECJ) Judgment of 26 September 2000 in Unilever, C-443/98, ECR, EU:C:2000:496. See also (EU) 

Council Directive 83/189/EEC (note 694); as well as DOUGAN, Michael. ‘Case C-443/98, Unilever Italia 

v. Central Food, Judgment of the Court of Justice of 26 September 2000, [2000] ECR I-7535. Full Court’. 

Common Market Law Review 38, no. 6 (2001): 1503–1517. 
1022

 According to several scholars, in spite of the fact that these cases concerned vertical relations, they 

were characterized by some public law element. See HILSON and DOWNES (note 461), pp. 126–127. 
1023

 According to DOUGAN, this is a the ‘trigger model’ of the application of EU law, based on common 

law traditions and on the importance remedies, as opposed to principles. 
1024

 Alternatively, the individual has to right for pecuniary compensation from the state. 
1025

 (ECJ) Judgment in Faccini Dori (note 459), paragraphs 20–25; and in El Corte Inglés (note 459), 

paragraphs 15–17. 
1026

 DOUGAN 2007 (note 461); DOUGAN 2000B (note 743); HILSON and DOWNES (note 461), pp. 126–

127; LECZYKIEWICZ 2012 (note 20), pp. 231–247; and PRECHAL 1997 (note 45). 
1027

 (ECJ) Judgment of 5 October 2004 in Pfeiffer and Others, C-397/01 to C-403/01, ECR, 

EU:C:2004:584. See PRECHAL, Sacha. ‘Joined Cases C-397/01 to C-403/01, Bernhard Pfeiffer et Al.’ 

Common Market Law Review 42, no. 5 (2005): 1445–1463.  
1028

 (ECJ) Judgment of 3 May 2005 in Berlusconi and Others, C-387/02, C-391/02 and C-403/02, ECR, 

EU:C:2005:270. 
1029

 (ECJ) Opinions of Advocate General Ruiz-Jarabo COLOMER in Joined Cases Pfeiffer and Others, 

C-397/01 to C-403/01, ECR, EU:C:2003:245; and in Joined Cases Pfeiffer and Others, C-397/01 to 

C-403/01, ECR, EU:C:2004:227. 
1030

 (ECJ) Opinion of Advocate General KOKOTT in Joined Cases Berlusconi and Others, C-387/02, 

C-391/02 and C-403/02, ECR, EU:C:2004:624. 
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interpretation rule, which has an important limit: no contra legem interpretation is 

required.
1031

  

After all, the scope of the obligation to leave national rules unapplied is not always 

obvious. One may assume that the breach of this duty can be qualified as manifest 

disregard of the applicable law only if it contradicts a specific case-law of the ECJ on 

the matter.    

3. Conforming interpretation of the national rule with EU law 

The third obligation of national courts to be addressed here is the application of the 

rule of conforming interpretation.
1032

 This obligation originally grew out of Article 10 

TEC,
1033

 but now seems to be recognized by the ECJ as a general principle of EU 

law.
1034

 

The ECJ has established this doctrine in the Von Colson
1035

 and Marleasing
1036

 

judgments. According to the principle, Member State courts have to give – as far as 

possible – an interpretation to the national norm which makes it consistent with the EU 

rules. Several judgments from national courts show the acceptance of this doctrine by 

Member State courts.
1037

 

                                                 
1031

 DOUGAN 2007 (note 461), pp. 953–955. 
1032

 The term ‘conforming interpretation’ is used by FENNELLY (note 37), p. 68. On the principle of 

conforming interpretation, see BETLEM, Gerrit. ‘The Doctrine of Consistent Interpretation – Managing 

Legal Uncertainty’. Oxford Journal of Legal Studies 22, no. 3 (2002): 397–418; BETLEM, Gerrit. ‘The 

Principle of Indirect Effect of Community Law’. European Review of Private Law 3, no. 1 (1995): 1–19; 

DRAKE, Sara. ‘Twenty Years after Von Colson: The Impact of “Indirect Effect” on the Protection of the 

Individual’s Community Rights’. European Law Review 30, no. 3 (2005): 329–349; DOUGAN 2007 (note 

461), p. 946–947; GALETTA (note 26), pp. 22–30; and HILSON and DOWNES (note 461), pp. 127–129. 
1033

 (EU) Art. 10 TEC: “Member States shall take all appropriate measures, whether general or 

particular, to ensure fulfilment of the obligations arising out of this Treaty or resulting from action taken 

by the institutions of the Community. They shall facilitate the achievement of the Community's tasks. 

They shall abstain from any measure which could jeopardize the attainment of the objectives of this 

Treaty.” This provision was replaced, in substance, by Article 4, paragraph 3, TEU. 
1034

 DOUGAN 2007 (note 461), p. 946. On the obligation of national courts to interpret domestic rules in 

accordance with EU law in the Hungarian legal literature, see for example BLUTMAN (note 978), pp. 32–

41; FAZEKAS (note 986), pp. 238–240; KECSKÉS (note 63), pp. 568–573; VÁRNAY and PAPP (note 63), pp. 

319–328. 
1035

 (ECJ) Judgment of 10 April 1984 in von Colson and Kamann, 14/83, ECR, EU:C:1984:153, 

paragraph 28. 
1036

 (ECJ) Judgment of 13 November 1990 in Marleasing, C-106/89, ECR, EU:C:1990:395, paragraph 

8: “in applying national law, whether the provisions in question were adopted before or after the directive, 

the national court called upon to interpret it is required to do so, as far as possible, in the light of the 

wording and the purpose of the directive in order to achieve the result pursued by the latter and thereby 

comply with the third paragraph of Article 189 of the Treaty”.  
1037

 (PL) Trybunal Konstytucyjny, Gender Equality in the Civil Service Case, Orzecznictwo Trybunalu 

Konstytucyjnego 19 (1997), p. 380, English translation in E. Eur. Case Rep. of Const. L. 5 (1998), p. 

271., reported by BOBEK, Michal. ‘Thou Shalt Have Two Masters; The Application of European Law by 

Administrative Authorities in the New Member States’. Review of European Administrative Law 1, no. 1 

(2008): 51–63, p. 53; (CZ) Nejvyšší správní soud, rozsudek, 29/09/2005, 2 Afs 92/2005-45, reported by 

BOBEK (op. cited supra), p. 54; (EL) Trimeles Dioikitiko Protodikeio Peiraia, apofasi tis 06/10/2010, 

4768/2010, reported by APOSTOLIDIS, Réa and AFRODITI-IOANNA, Marketou, in Reflets nº 1/2012, p. 18–

19. See also (LV) Augstākās tiesas Senāts, 18/12/2013, Lieta Nr. C04330607, SKC-3/2013, reported by 

BORKOVECA, Marina, in Reflets n° 1/2014, pp. 33–35. 
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The interpretative obligation
1038

 of national courts arises when the substantive EU 

norm does not have direct effect and, therefore, cannot be directly applied. That is why 

the conforming interpretation principle is also referred to as ‘indirect effect’ of EU law. 

However, due to the principle of legal certainty, there are limits to the indirect effect of 

non-directly effective EU norms. In particular, Member State courts are not required to 

interpret national rules contra legem.
1039

  

As Tridimas has pointed out, the failure by Member State courts to interpret national 

law in conformity with non-directly effective provisions of EU law may, in principle, 

trigger state liability.
1040

  

As for the determination of the gravity of the breach, it must be taken into account 

whether or not the duty of conforming interpretation leaves a margin of discretion with 

the Member State court. As a matter of fact, this obligation is quite vague. This is 

primarily due to the fact that, in terms of the ECJ case-law, national courts are obliged 

to interpret national law in the light of the directive only “as far as possible”.
1041

 The 

respect of the scope of application of this duty and the respect of its limits might be 

problematic in several cases, especially in triangular situations.  

As a consequence, the violation of the conforming interpretation principle is 

probably sufficiently serious to trigger liability of the state only if there is a manifest 

breach of the already established case-law on the particular question. As regards the 

connection between this procedural obligation and relevant national provision, it means 

that not only the interpreted EU rule but also the national provision concerned by the 

ECJ precedents need to be the same. 

                                                 
1038

 The term ‘interpretative obligation’ is borrowed from DRAKE (note 1032). 
1039

 (ECJ) Judgment of 16 June 2005 in Pupino, C-105/03, ECR, EU:C:2005:386, paragraph 47: “The 

obligation on the national court to refer to the content of a framework decision when interpreting the 

relevant rules of its national law ceases when the latter cannot receive an application which would lead to 
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conforming interpretation cannot serve as the basis for an interpretation of national law contra legem.”  

See also (ECJ) judgments of 4 July 2006 in Adeneler and Others, C-212/04, ECR, EU:C:2006:443, 

paragraph 110; and of 30 April 2014 in Kásler and Káslerné Rábai, C-26/13, ECR, EU:C:2014:282, 

paragraph 65: “In that context, the Court has also stated that this principle of interpreting national law in 

conformity with EU law has certain limits. Thus, the obligation for a national court to refer to the content 

of a directive when interpreting and applying the relevant rules of domestic law is limited by general 

principles of law and cannot serve as the basis for an interpretation of national law contra legem.” 

See also (NL) Raad van State, 29/05/2011, JB 2001/179; Raad van State, 07/12/2005, AB 2006/67; 

Raad van State, 05/12/2007, AB 2008, 18, all reported by PRECHAL, Sacha. The Eclipse of the Legality 

Principle in the European Union (Kluwer Law International, 2011), p. 62. 
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 TRIDIMAS 2007 (note 31), p. 157. 
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 For a further issue, concerning the limit of imposing obligations upon individuals, see the ECJ 

judgment in Arcaro, and the opinion of the legal doctrine. DRAKE argues, however, that this judgment 

should be read simply as preventing the application of the concept of indirect effect to situations where 

the state is seeking to aggravate the criminal liability of the individual. See (ECJ) judgment of 26 

September 1996 in Arcaro, C-168/95, ECR, EU:C:1996:363, paragraph 42; as well as CRAIG, Paul. 

‘Directives: Direct Effect, Indirect Effect and the Construction of National Legislation’. European Law 

Review 22 (1997): 519–538, pp. 526–528; DRAKE (note 1032), pp. 337–338, 348; HILSON and DOWNES 
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4. Submission of a request for a preliminary ruling to the ECJ 

According to scholars, the impact on the Köbler liability of the failure to make a 

reference for a preliminary ruling proved to be the thorniest question of all.
1042

  

This issue concerns the relationship between the two obligations of the national 

supreme courts: on the one hand, to correctly apply and interpret the substantive EU 

norm, and, on the other hand, to make a preliminary ruling in case of doubts about the 

correct interpretation or application of the norm.
1043

 

There are several rules in EU law determining the conditions under which national 

courts are obliged to submit a question for preliminary ruling to the ECJ. The primary 

rule in this regard is in Article 267(3) TFEU.
1044

 Under this provision, if a question on 

the interpretation of the EU law is raised before a court against whose decisions there is 

no judicial remedy, this court is bound to bring the matter before the ECJ. However, the 

ECJ has set a threefold limit to this general obligation in the Cilfit judgment.
1045

 

Therefore, national supreme courts are exempted from the obligation to make a 

reference in the following situations: first, if the question is not relevant; second, if the 

question raised is materially identical to a question which has already been subject to a 

preliminary ruling in a similar case; and third, if the correct application of the EU law is 

so obvious that it leaves no scope for any reasonable doubt.
1046

 Due to the subjective 

nature of these conditions, considerable discretion remains with the national court on 

whether or not to make a preliminary reference. This margin of discretion makes it 

difficult to evaluate whether the violation of the referral duty has taken place. 

Moreover, although the ECJ has clearly established that failure to make a referral 

when under an obligation to do so constitutes an important liability factor, it remained 

silent on the matter of what circumstances would actually lead to a successful claim.
1047

 

That has left two important questions unanswered: what is the impact of the breach of 

Article 267(3) TFEU on the gravity of the infringement of EU law; and whether the 

breach of Article 267(3) TFEU is sufficient in itself to trigger liability of the Member 

State. As the ECJ has not yet answered these questions, academics have developed their 

own concepts. These theories will be briefly presented here, followed by my own 

analysis.
1048

 

                                                 
1042

 NASSIMPIAN (note 9), p. 824. 
1043

 It is true that the first obligation applies to all Member State courts, while the second only for the 

supreme courts. However, as Köbler liability emerges only at the time of the violation of EU law by a 

supreme court, this distinction has no relevance for the purposes of the present paper, since it concerns 

only violations by Member State supreme courts.  
1044

 (EU) Art. 267(3) TFEU. 
1045

 (ECJ) Judgment in Cilfit and Others (note 124).  
1046 

See Chapter IV, section C, point 1 and OSZTOVITS (note 740), pp. 292–299; and VÁRNAY (note 

740), pp. 95–108.
 

1047
 NASSIMPIAN (note 9), p. 826. See also ANAGNOSTARAS 2006 (note 742), p. 739. 
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consistent interpretation, and disapplication) regarding the application of the substantive norm. On the 
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substantive norm, whatever the procedural obligation of the Member State court is in this regard. 

Therefore, I will refer to the breach of this latter duty under the general terms of mistaken interpretation 

or application of EU law in this section.  
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a) Impact of the failure to submit a request for preliminary ruling on the gravity 

of the breach of EU law 

(1) The opinion of Advocate General Léger 

Advocate General Léger argues in his opinion in the Köbler case that the decisive 

factor to qualify a breach sufficiently serious is whether the error of law was excusable 

or inexcusable. That characterization can depend either on the clarity and precision of 

the legal rule infringed, or on the existence or the state of the ECJ’s case-law on the 

matter.
1049

  

In this regard, he considers that the state can be rendered liable where a national 

court gives a decision contrary to provisions of EU law although their meaning and 

scope are clear.
1050

 The state can also be rendered liable where a supreme court gives a 

decision which manifestly infringes the ECJ’s case-law, as it stands on the day when the 

judgment at issue is delivered.
1051

 

By contrast, the state cannot be rendered liable on the basis of a decision of a 

supreme court which is contrary to an ECJ judgment delivered after the national 

decision. A condition in this regard is that that national decision was consistent with the 

ECJ’s case-law as it stood at that date, a fortiori where there was every reason to 

believe that the ECJ’s case-law was stable.
1052

 

Therefore, the question whether the national court has infringed its referral 

obligation is not a decisive criterion for Léger. In order to establish liability, he only 

considers whether a manifest disregard of the substantive EU law has occurred. Even if 

the Advocate General made reference to the obligation of the national courts to request 

a preliminary ruling,
1053

 he only examined, in his opinion, whether such a violation can 

in itself trigger liability. On the contrary, he did not analyse whether can influence the 

gravity of the breach of EU law in general.  

In my view, this approach can be legitimate and justified, especially with regard to 

the difficulties in identify a breach of Article 267(3) TFEU. Nevertheless, the ECJ has 

not followed the proposition of the Advocate General and has included the violation of 

the referral duty in the liability criteria. Since then, it has been necessary to examine the 

conditions of state liability for judicial breaches in the light of the ECJ’s judgment. 

(2) Anagnostaras’ model 

For Anagnostaras, deliberate violations of EU law are definitely inexcusable 

breaches. These are situations where the national court realizes its obligation to act in a 

                                                 
1049

 (ECJ) Opinion of Advocate General LÉGER in Köbler (note 985), paragraph 139. 
1050

 That would be the case where the wording of the provisions in question was clear and precise in 

every respect and unambiguous, so that it ultimately leaves no room for interpretation, but only in a 

straightforward application. See (ECJ) opinion of Advocate General LÉGER in Köbler (note 985), 

paragraph 140. 
1051

 (ECJ) Opinion of Advocate General LÉGER in Köbler (note 985), paragraph 141. 
1052

 In such a case, if there is an error, the supreme court cannot be criticized for having failed to fulfil 

any of its obligations, because it rightly decided on the basis of the case-law as it stood at the time of its 

decision. In my opinion, that analysis is not incompatible with the temporal effects of preliminary rulings 

on interpretation. See (ECJ) opinion of Advocate General LÉGER in Köbler (note 985), paragraph 142. 
1053

 (ECJ) Opinion of Advocate General LÉGER in Köbler (note 985), paragraph 141. 
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certain way but makes the conscious choice to defy its duties.
1054

 In addition, 

infringement of clear and unambiguous legal rules or manifest disregard of past judicial 

pronouncements also gives rise to liability claims.
1055

 In both of these cases, there is 

little room for interpretation left to the national courts. The applicable legal provisions 

being given such a precise content, their misinterpretation is clearly indefensible. 

On the other hand, Anagnostaras qualifies violations where the judicial decision 

seems to be correct at the time of its adoption but turns out to be mistaken on the basis 

of fresh case-law as excusable. Violations that arise from the misreading of an 

ambiguous preliminary ruling are also excusable in his view.
1056

 

According to Anagnostaras, real problems arise when a Member State court is faced 

with vague and imprecise legal rules in an area characterized by the absence of clear 

case-law. In such a case, the national court is obliged to ask for a preliminary ruling. 

Consequently, the breach of this duty must be taken into account to determine the 

gravity of the infringement.
1057

  

In Anagnostaras’ view, if the Member State court does refrain from asking a 

preliminary ruling because it wishes to defy its duties under the preliminary procedure, 

it will make the violation manifest. However, if the Member State court believes that 

the question raised by the parties has already been answered by the ECJ, the failure to 

refer is based on a genuine interpretative mistake. This misinterpretation having led to 

an illegal judicial decision, the violation should not, in general, be regarded as 

manifest.
1058

 Anagnostaras thus concludes that, if the final judicial decision is mistaken, 

the failure to ask for a ruling will be a crucial criterion for determining the gravity of the 

breach.
1059

 

I agree with Anagnostaras on numerous points, mainly regarding the definitely 

inexcusable and clearly excusable scenarios. However, I find it difficult to evaluate the 

subjective intentions of the Member State court which have led it to refrain from 

initiating the preliminary procedure. In my view, Anagnostaras’ theory enables the 

finding of a manifestly serious breach in two practical situations. The first is where the 

Member State court gives a statement of reasons that are clearly unrelated to the legal 

question that motivated its decision, although this scenario is quite unlikely.
1060

 The 

second is where the national court does not give any explanation whatsoever for its 

decision not to make a referral. In practice, any reasoned statement related to the legal 

problem at stake in the case, i.e. any legal explanation concerning the interpretation 

given to the applicable law, will turn the breach into a genuine interpretative mistake. 

As such, I think that the subjective intentions of the Member State court refusing to 

make a preliminary reference are not suitable to evaluate the gravity of the breach. 

                                                 
1054

 According to ANAGNOSTARAS, the denial by several Member State courts of the primacy of EU law 

amounted to such a violation in the past. 
1055

 ANAGNOSTARAS 2006 (note 742), p. 744. 
1056

 In such an event, it is only part of the responsibility for the faulty judgment that belongs to the 

national court deciding the case. This makes it difficult to consider its mistake as manifest. See 

ANAGNOSTARAS 2006 (note 742), p. 744. 
1057

 ANAGNOSTARAS 2006 (note 742), pp. 744–745. 
1058

 ANAGNOSTARAS 2006 (note 742), pp. 744–745. 
1059

 ANAGNOSTARAS 2006 (note 742), p. 746. 
1060

 As for such a reason, it seems possible to imagine that the national court does not want to wait for 

the ruling of the ECJ and explains that it refuses to make a preliminary reference in order to be able to 

render its judgment as soon as possible. 
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Instead, an objective guideline should be found, which does not require the Member 

State court’s intention to be sought but relies on the objective manifestation of its 

reasons. 

(3) Classen’s model
1061

 

Classen also has his own model on the situations that may trigger liability. He 

concludes that intentional disregard of a clear judgment of the ECJ will certainly lead to 

the liability of the state.
1062

  

The most difficult cases for him are where the national court faces a problem which 

has not clearly been answered by the ECJ.
1063

 He suggests that the disregard of the duty 

to request a preliminary ruling is important to evaluate the sufficiently serious character 

of the breach in these situations.
1064

 

In this regard, Classen argues that the duty to give a detailed justification for the 

decision not to make a reference can be procedurally derived from the obligation to 

request a preliminary ruling. If this is not done, a misinterpretation of EU law by a court 

of last instance would be of a sufficiently serious character.
1065

  

Classen has thus transformed the violation of the duty to request a preliminary ruling 

to the obligation to explain such refusal. Therefore, he takes into account neither the 

necessity to make a reference – in terms of Article 267(3) TFEU or the Cilfit judgment 

–, nor the subjective intentions of the supreme court when deciding not to make a 

reference. 

I agree with Classen’s theory. I especially share his view on the point that the breach 

of the obligation to make a preliminary reference should be evaluated against its 

procedural aspect. It means that the breach of the obligation to refer a preliminary 

question to the ECJ is manifest where the decision of the court is not appropriately 

justified in this regard.
1066

  

(4) Hofstötter’s model 

Hofstötter observes that in terms of Köbler, a failure to make a reference can qualify 

an otherwise simple breach of EU law as manifest. However, he suggests that only an 

inexcusable violation of the referral duty will have such an effect. Due to the 

uncertainties regarding the application of the Cilfit formula, an excusable failure to 

submit a request for  preliminary ruling should not add up to a manifest infringement of 

EU law.
1067

  

According to Hofstötter, it is therefore necessary to examine whether the 

infringement of the referral duty was excusable or inexcusable. The failure to refer 

cannot be excused in cases where the obligation to make such reference is obvious. 

Hofstötter thinks this is the case in the following situations: first, where the national 

                                                 
1061

 CLASSEN (note 4), p. 821. 
1062

 CLASSEN (note 4), p. 819. 
1063

 CLASSEN (note 4), p. 820. 
1064

 CLASSEN (note 4), pp. 816–817, 820. 
1065

 CLASSEN (note 4), pp. 820–821. 
1066

 This is the same idea that the ECtHR developed regarding the arbitrary nature of the violation of the 

right to a legal judge in the meaning of the Art. 6 ECHR. 
1067

 HOFSTÖTTER (note 7), pp. 134–135. 
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court of last instance entertains doubts as to the interpretation of the EU provision; 

second, where there is no precedent decision from the ECJ on the matter; third, where 

the national court deliberately refrains from raising issues of EU law; and fourth, where 

the national court ignores the relevant case-law of the ECJ in circumvention of its duty 

to refer.
1068

  

Therefore, the most important question for Hofstötter is whether the violation of the 

duty to make a reference was excusable or inexcusable. In this regard, he relies in the 

first place on the criteria established in Article 267(3) TFEU and in Cilfit. As a 

consequence, the excusable nature of the breach is evaluated against the necessity to ask 

the interpretation of EU law from the ECJ.  

However, Hofstötter’s theory leaves several questions unanswered. First of all, it is 

not obvious under which circumstances an infringement of the referral duty is 

excusable. Hofstötter appears to have qualified all possible violations as inexcusable. 

Moreover, he has even qualified the ignorance of the established ECJ case-law as an 

inexcusable violation of the referral duty. However, such violation is only the breach of 

the duty to correctly apply the EU norm, but not of the obligation to refer in my view.  

(5) Tridimas’ model 

According to Tridimas, where a Member State court unlawfully refuses to make a 

reference for a preliminary ruling, it presupposes that two breaches have occurred. First, 

the national court has failed to make a reference while it was under an obligation to do 

so and, second, it has misinterpreted or misapplied the EU rule relevant to the case at 

hand.
1069

 As Tridimas points out, the Köbler judgment not made it clear whether both 

violations need to be manifest in order to establish liability.  

For Tridimas, liability arises where both violations are manifest. This is the situation 

where, for example, a national court fails to make a reference on a point which is clearly 

covered by ECJ case-law and does not apply that case-law.
1070

 On the contrary, where 

neither breach is manifest, no liability arises. The problematic area for him is where the 

national court commits a manifest breach of its obligation to make a preliminary 

reference, but the breach regarding the misinterpretation or misapplication of the EU 

law is not manifest. For him, liability for material damage does not arise in such a 

situation. The reason is that such liability presupposes the manifest infringement of a 

substantive norm, because of the criterion of direct causal link between the damage and 

the infringement. In his understanding, where the misinterpretation or misapplication of 

EU law is not manifest but the refusal to make a reference is arbitrary, there could only 

be liability for non-material damage arising from the loss of opportunity.  

He points out that it is not easy to establish that the misinterpretation or 

misapplication of EU law is manifest. The claimant would have to prove that the EU 
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 HOFSTÖTTER (note 7), pp. 134–135. 
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 For TRIDIMAS, the first is the procedural obligation (refer preliminary question) and the second is 

the substantial violation (misinterpretation or misapplication of the EU norm). As opposed to my 
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 He cites as example the violation of the established case-law regarding direct discrimination on 

grounds of nationality. See TRIDIMAS 2007 (note 31), p. 155. 
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right was so obvious that the Member State court should have applied it without making 

a reference, or, a reference had been made, the ECJ would have upheld the claim. What 

is more, it should be proved that the preliminary ruling would have determined the 

outcome of the proceedings without leaving any discretion to the Member State 

court.
1071

 In addition, it is not evident either how to interpret the condition imposing that 

the rules of law infringed must be intended to confer rights on individuals in the context 

of judicial liability.
1072

 

Trimidas’ model seems to be constructed on the following three conditions. First, 

both a violation of EU law and violation of the duty to refer are necessary to trigger 

liability. Second, at least one of the above breaches must be manifest so that liability 

arises. Third, liability arises only with regard to damages which have a direct causal 

relationship with a manifest infringement. 

There are several contradictions in Trimidas’ concept. Even if his model is logical 

from the doctrinal point of view, it is difficult to put this theory into practice.
1073

 The 

main problem in this regard is that Tridimas has not explained what he meant under 

infringement and under manifest infringement of the duty to refer a preliminary 

question.
1074

 In the absence of such an explanation, I presume that the breach of the 

referral duty should be evaluated against the rules established in Article 267(3) TFEU 

and in the Cilfit judgment.
1075

 In my view, it is, however, not possible to distinguish 

between simple or manifest infringements in this regard. It is also difficult to explain 

why the disregard of the established case-law of the ECJ amounts to a violation of these 

rules. 

As regards this latter problem and in search of possible manifest infringements of 

EU law, Trimidas’ first scenario, i.e. the manifest infringement of both obligations, 

deserves special attention. Nevertheless, I find it difficult to imagine such a situation. 

This is because, on the one hand, the manifest violation of EU law presupposes a clear 

and precise EU rule or an established ECJ case-law; while the obligation to refer a 

preliminary question only arises if the EU norm is susceptible to give rise to multiple 

possible interpretations. In my understanding, if the violation of EU law is manifest, it 

means that the EU norm is clear and precise – which generally makes it unnecessary to 

refer a preliminary question to the ECJ.
1076

 Therefore, the manifest or deliberate 

deviation from the established ECJ case-law will certainly qualify as a serious 

infringement of EU law; however, I am not sure if it will indeed infringe the obligation 
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 TRIDIMAS points out that this is an important limitation of liability because, where it ascertains the 

meaning and the scope of EU rights, the ECJ often leaves proportionality to be applied by the national 

courts and thus allows discretion on how to apply its ruling on the facts of the case. Thus, liability for loss 

of opportunity is much easier to establish than liability for material damage. See TRIDIMAS 2007 (note 

31), pp. 156–157.  
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 According to TRIDIMAS, it appears from the Köbler judgment that the breach of the obligation to 
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to make a preliminary reference – as evaluated against Article 267(3) TFEU and the 

Cilfit criteria.
1077

  

As a consequence, I think that it is inappropriate to evaluate the gravity of the breach 

regarding the duty to refer a preliminary question to the ECJ on the basis of the criteria 

established in Article 267(3) TFEU and in Cilfit. 

(6) Assessment 

The above findings show that several preliminary points need to be addressed before 

evaluating the impact of the breach of the referral duty on the breach of EU law by the 

Member State court. In this regard, I think that it is necessary to clarify two important 

issues: first, the meaning of the violation of the obligation to make a reference for 

preliminary ruling and, second, the circumstances which make such a violation a 

manifest breach of the duty to refer. 

As regards the first point, the question is much more difficult to answer than it 

seems at first glance. It would appear logical to simply state that there is a violation of 

the obligation to make a reference if the rules under which it is obligatory are not 

respected. In this regard, the referral is obligatory under the conditions set in Article 

267(3) TFEU and in the Cilfit judgment. However, due to the Cilfit criteria, these rules 

are far from being obvious. In terms of this judgment, a reference should be made in 

principle only where the interpretation of EU law is necessary for the national judge to 

render their decision.
1078

 The national court is exempted from its obligation to request a 

preliminary ruling if the question is not relevant, is obvious to answer, or has already 

been decided by the ECJ. The evaluation of these criteria is inevitably subjective and 

leaves a considerable margin of discretion with the national court.  

The most problematic in this regard is the application of the acte éclairé doctrine, 

according to which the national court does not have to make a reference if there is 

established ECJ case-law on the matter. However, the exercise of the judicial function – 

both by the ECJ and the national court – consists of the interpretation of legal norms 

and the application of the norms to individual cases; and the legal and factual 

background of different cases will coincide only in the rarest circumstances. This will 

make it difficult, not only for the national court to evaluate whether the ECJ precedent is 

applicable to the case before it, but also to evaluate in hindsight whether the national 

court was indeed under the obligation to make a referral. The situation is similar 
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 It is true that several scholars and courts interpret an arbitrary refusal or one without explanation to 

make a preliminary reference as a violation of the obligation to make such a referral. In my opinion, an 

unexplained refusal is not a violation of the Art. 267(3) TFEU, nor of the Cilfit doctrine in stricto sensu. 

Therefore, an arbitrary deviation from the clearly established ECJ case-law certainly amounts to a 

manifest violation of EU law (both substantive and procedural obligations, in terms of the threefold 

classification); however, it will not infringe the duty to make a preliminary reference. See CLASSEN (note 

4), pp. 820–821. 
1078

 (ECJ) Judgments of 18 July 2013 in Consiglio Nazionale dei Geologi and Autorità garante della 

concorrenza e del mercato, C-136/12, ECR, EU:C:2013:489, paragraph 25; and in Ferreira da Silva e 
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concerning the application of the acte clair doctrine, which also presupposes the 

interpretation and the application of legal rules to a concrete situation.
1079

 

Taking the above difficulties into account, it is not surprising that several scholars 

and jurisdictions do not apply the Cilfit criteria to evaluate whether a breach of the 

referral duty has taken place. Instead, they have chosen a more objective standard, 

which is the obligation to explain a refusal.
1080

 According to Classen, the procedural 

obligation to explain can be deduced from Article 267(3) TFEU and the Cilfit 

judgment.
1081

  

In my opinion, the obligation to request a preliminary ruling from the ECJ is 

different from the obligation to justify a decision rendered on whether to make a 

reference. Therefore, the transformation of the former duty to the latter obligation does 

not seem correct at first sight. Neither Article 267(3) TFEU nor the Cilfit judgment 

makes a reference to the obligation to state reasons; instead, they establish the 

conditions under which a reference is obligatory. However, if we consider the Cilfit 

conditions and their application in practice, such a transformation might be justified. As 

has already been explained, the application of the Cilfit criteria comprises the 

interpretation of law and the application of legal rules to specific cases. It follows from 

the ECJ case-law that misinterpretation of law will only amount to a (sufficiently 

serious) breach if the infringement is manifest. This rule can be applied to violations of 

the Cilfit criteria as well. It means that if a national court unlawfully deals a case under 

the acte clair or acte éclairé doctrines, it will, objectively, infringe its obligation to 

make a reference. However, if the court has justified its – erroneous – decision, this 

statement of reasons would turn the breach of law to a misinterpretation of law. 

Therefore, it is possible to conclude that the (sufficiently serious) violation of the 

referral duty will occur precisely where the national court has not given a statement of 

reasons for its decision for not making a preliminary reference. This conclusion can be 

deduced from ECJ case-law, especially from the Cilfit and the Köbler judgments.  

The evident advantage of this interpretation is that, since the duty to give the 

reasoning for a decision is straightforward, the violation of this obligation can be 

objectively evaluated – as opposed to where there is misuse of the Cilfit exceptions. 

However, it still remains a problem that such violation can be established only in rare 
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 WATTEL (note 4), p. 182. See also OSZTOVITS (note 740), pp. 292–299; and VÁRNAY (note 740), pp. 

95–108. 
1080

 The ECtHR’s case-law shows that this court qualifies a refusal by the national court contrary to the 

principle of fair trial – enshrined under the Art. 6 ECHR – if it is ‘arbitrary’, that is to say not motivated. 

See (ECtHR) Divagsa Company v. Spain (note 745). 
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which depends on the circumstances of each case and the arguments chosen by national courts in order to 

substantiate the non-referral. The mere reference to the exceptions from the obligation to refer a question 

for a preliminary ruling formulated in the Cilfit case is sufficient to escape the arbitrariness of the decision 

not to refer a question for a preliminary ruling. See also (ECtHR) Desmots v. France (note 747), § 2; 

Dotta v. Italy (note 747), § 13; Schweighofer and Others v. Austria (note 747); Peter Moosbrugger v. 

Austria (note 747), § 2; Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi v. Ireland (note 747), § 

143; Herma v. Austria (note 747), § 2; Ullens de Schooten and Rezabek v. Belgium (note 748), § 54; and 

Dhahbi v. Italy (note 749). See also (HU) Alkotmánybíróság, határozat, 14/07/2015, n
o
 26/2015 (VII. 21.) 

(note 824); COUTRON (note 746), pp. 13–58, pp. 19–20; as well as VALUTYTÉ 2012B (note 746), pp. 7–21. 
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 CLASSEN (note 4), pp. 820–821. 
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occasions. In practice, a simple reference to the notions of acte clair or Cilfit will 

probably be sufficient to be exempted from liability.
1082

  

As for the second point, the infringement of the referral duty being already difficult 

to establish, it is even more problematic how to distinguish between ordinary and 

serious breaches. In my view, it is neither possible nor necessary to differentiate 

between simple and qualified breaches of the referral duty.
1083

 This conclusion applies 

irrespectively of whether the Cilfit criteria or the obligation to state reasons is used as a 

standard to evaluate the breach of the referral duty. The only factor that should be taken 

into account is whether the breach of the duty to make a reference has occurred. 

The preliminary points having been clarified, it is now possible to analyse the 

circumstances which may lead to a finding of a sufficiently serious breach of EU law. 

This analysis will contribute to understand the impact of the breach of the referral duty 

on the seriousness of the violation of EU law. 

My theory is mainly based on the theory of Anagnostaras, combined with Advocate 

General Léger’s opinion, Classen’s concept and the ECtHR case-law.  

I think the relevant distinction that must be taken into account is whether there is or 

not an established ECJ case-law on the matter of law which is central to the dispute. On 

the basis of this distinction, I will examine, on the one hand, the gravity of the mistaken 

application or interpretation of EU law and, on the other hand, the seriousness of the 

breach of the obligation to make a preliminary reference to the ECJ. 

My first scenario is where there is an established case-law regarding the application 

of the substantive EU rule relevant to the case before the national court – and yet, the 

national court renders a judgment which is contrary to these ECJ precedents.
1084

 Such a 

breach will probably qualify as manifest infringement, sufficient to establish liability of 

the state. This results explicitly from the Köbler judgment, and has been confirmed by 

the above-cited scholars.
1085

  

Analysing this scenario from a systemic point of view, the following conclusions 

can be drawn. Such a manifest breach of EU law means not only that the substantive EU 

norm was clear but also the procedural obligation of the Member State court on how to 

apply it was obvious.
1086

 Accordingly, there has certainly been a grave misapplication 

or misinterpretation of EU law. However, it is not evident whether the violation of the 

duty to refer a preliminary question has eventually occurred. 

As a matter of fact, the consideration of the violation of the duty to refer a 

preliminary question in such a situation will lead to various results depending on what 

we mean under the violation of this obligation. Two possibilities exist in this regard: 
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 Moreover, if we take into account the fact that supreme courts are generally not obliged to apply EU 

provisions ex officio, the violation will only occur if a party to the proceedings raises the question of 

interpretation of EU law.  
1083

 From the theoretical point of view, one might consider the situation where a national court has 

made, but later withdrawn, a reference for preliminary ruling. It might be presumed that such violation of 

the duty to refer can be qualified as less serious than the absolute refusal to proceed with such referral. 

However, the ECJ did not accept such a distinction in the Köbler judgment. See (ECJ) judgment in 

Köbler (note 1), paragraphs 117–118. 
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 On this matter see VÁRNAY and PAPP (note 63), pp. 354–378. 
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substantive EU norms because they denied their procedural obligations under EU law. 



 

 

Theory of the Köbler principle 

208 

 

either we consider the violation of Article 267(3) TFEU and the misuse of the Cilfit 

exceptions; or we take into account the absence of a statement of reasons for not making 

a reference.  

First, if such a breach is understood as a violation of the Article 267(3) TFEU or 

there is misuse of the Cilfit exceptions, there is no violation of this obligation. It is 

because, under these rules, there is no obligation to make a preliminary reference where 

the EU law is clear and precise.
1087

 Therefore, the question whether there has been a 

violation of the duty to refer is not relevant and should be ignored while determining the 

gravity of the breach of EU law.
1088

 In fact, taking the (non-) violation of the referral 

duty into account would result in making the conditions of liability less strict. 

Moreover, accepting that the violation of the referral duty is a decisive condition to 

finding a manifest breach, it would even result in exempting the court from liability at 

the end.  

Second, if we understood under the violation of the referral duty the violation of the 

obligation to state reasons for a decision of non-referral, the consideration of this factor 

will certainly make the liability of the state less strict than it would be without this 

criterion. In practice, it can even occur that an erroneous statement of reasons is 

sufficient to exonerate the state from liability.
1089

 On the other hand, the absence of a 

statement of reasons will not have much influence on the liability – which should 

already have been established based on the manifest infringement of the ECJ case-law.  

Therefore, if the national court renders a judgment which is manifestly contrary to 

the established ECJ case-law, that should in itself be sufficient to entail liability for the 

state. It should not be considered whether a violation of the duty to refer has taken place 

or not.
1090

 This is because the manifest misapplication or misinterpretation of EU law is 

already manifestly serious, which is in itself sufficient to trigger liability. If we add one 

more condition which must be satisfied to trigger liability, it can only result in making 

the conditions
1091

 of liability less – and not more – strict. In other words, it will be more 

difficult for the aggrieved individual to invoke state liability as they will have to prove 

the breach of the national court in its referral duty as well. 

My second scenario is where there is no established case-law on the matter; and the 

national court interprets and applies the ambiguous EU provision without making a 

reference. It may occur that the interpretation followed by the Member State court turns 

out to be incorrect only in hindsight, due to the development of the ECJ’s jurisprudence. 

Such a mistaken application or interpretation of EU law will certainly not amount in 

itself to a sufficiently serious breach, as the interpretation of the EU law was not 

obvious at the time of the deliberation of the national court.  
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 In my understanding, there is no obligation under the Art. 267(3) TFEU or the Cilfit judgment to 

make a preliminary reference in such cases, since the application of the EU law is evident. 
1088

 This is the point in question where the presented models differ.  
1089

 In this regard, it is sufficient to imagine the situation where the violation of the EU law in the strict 

sense is obvious; however, the national court explains how it has arrived to such an interpretation and 

why it has not made a referral. If the violation of the duty to refer (i.e. the duty to state reasons) is a 

condition to establish a sufficiently serious breach, the statement of reasons may be sufficient to exempt 
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1090

 According to JANS, liability of the state depends in the first place on the violation of the EU law in 

the strict sense, and not on the violation of Article 267(3) TFEU. See JANS (note 4), p. 171. 
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Therefore, is seems relevant to examine whether the eventual violation of the duty to 

make a preliminary reference will have as result to aggravate such simple breach. 

According to Köbler, such additional infringement should have to contribute to the 

finding of the manifest breach. In order to verify whether this is the case, it is necessary 

to consider the two possible interpretations regarding the violation of the duty to refer a 

preliminary question: first, the violation of Article 267(3) TFEU and the misuse of the 

Cilfit exceptions; second, the absence of a statement of reasons for a decision of non-

referral.  

As for the first possibility, it has already been shown that the main problem is the 

difficulty in establishing a violation of the Cilfit criteria. Presuming that such an 

establishment is theoretically not excluded, that finding may have the result of 

qualifying a simple violation of EU law as manifestly serious.    

As for the second possibility, taking the eventual violation regarding the obligation 

to state reasons into consideration might contribute to finding a serious breach. In fact, 

if the national court does not explain at all why it has not submitted a request for 

preliminary ruling to the ECJ, this infringement – together with the mistaken 

application or interpretation of EU law – might result in triggering liability.  

Therefore, if the mistaken application of interpretation of EU law is not manifest in 

itself, the breach of the obligation to refer a preliminary question may have the result of 

aggravating the simple breach and to make of it a manifest violation. However, taking 

into account the difficulties regarding the establishment of a violation of the Cilfit 

conditions, this possibility is primarily relevant for situations where the national court 

omits completely to explain why it has not made a reference.  

At last, we can examine the impact of an eventual breach of the referral obligation 

on the conditions of Köbler liability.  

The general problem in this regard is that if we understood the Köbler judgment as 

imposing a supplementary condition – i.e. the breach of its referral duty – to the list the 

liability factors, it will mean that the aggrieved party will have to prove two violations 

by the court: the mistaken application or interpretation of EU law and the violation of 

the referral duty. 

Moreover, the violation of Article 267(3) TFEU or the misuse of the Cilfit 

exceptions seems to be even more difficult to establish than the mistaken application or 

interpretation of EU law. This is mainly due to the Cilfit criteria, which leaves a 

considerable margin of discretion with the national court on whether or not to make a 

reference and, as a consequence, makes it difficult to establish judicial malpractice in 

this regard. Thus, in practice, by adding this criterion to the list of conditions of liability, 

the ECJ has probably imposed a less strict liability on national courts than it would have 

resulted without taking this criterion into account. This factor has contributed to make 

the conditions of liability more subjective, which is the opposite of what had been 

recommended following the economic analysis of Köbler and Traghetti del 

Meditarraneo.
1092

  

This is especially problematic where the mistaken application or interpretation of 

EU law is already manifestly serious. In my opinion, in such situations the violation of 

the referral duty should not be taken into consideration at all. This is a question on 
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 For further information, see the interesting analysis by GOLECKI and WOJCIECHOWSKI. See GOLECKI 

and WOJCIECHOWSKI (note 5), pp. 189–197. 
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which the doctrine is also especially hesitant. In fact, several scholars
1093

 and national 

courts
1094

 have chosen to qualify the deviation from the established ECJ case-law as 

comprising not only a violation of EU law but also a violation of the duty to refer. In my 

opinion, such a solution can be criticized from the theoretical point of view – even if it 

understandable from a practical standpoint. 

The only scenario where taking the breach of the referral obligation into account 

contributes to imposing a stricter liability on the state is where the mistaken application 

or interpretation of EU law by the court was not manifest, due to the absence of 

established ECJ case-law on the question. If, in such a situation, the national court 

chooses a wrong interpretation without even considering submitting a preliminary 

question, that can result in the liability of the state. However, that violation will 

probably be established only if the national court failed to justify its decision; judicial 

malpractice regarding Article 267(3) TFEU and the Cilfit criteria being difficult to 

prove. In my view, liability will only occur where the national court ignores the request 

of the party to make a preliminary reference. In this case, the mistaken application or 

interpretation of an ambiguous EU norm combined with the breach of the referral duty 

might amount to a serious breach of EU law in the sense of Köbler.  

As a conclusion, the breach of EU law by the national court is manifest in two 

situations; first of all, where the national court has interpreted the substantive EU rule in 

an erroneous way, without even considering making a reference on the question that has 

not yet been clarified by the ECJ; and second, where the national supreme court has 

deliberately deviated from the established ECJ case-law. As for this second scenario, it 

is irrelevant whether the national court had been under the obligation to make a 

reference to the ECJ and whether it had breached that obligation. 

b) Violation of the referral obligation as a separate ground for liability  

Another question that needs to be addressed is the possibility to bring a liability suit 

for the mere infringement of the obligation to make a reference to the ECJ, without 

connecting it with the mistaken application or interpretation of a substantive EU norm.  

There has already been a request for preliminary ruling before the ECJ on this 

question. In particular, the referring court asked the ECJ about the factual and legal 

circumstances under which the failure to comply with the Article 267(3) TFEU 

constitute a ‘clear breach of EU law’ in the sense of the Köbler judgment. Unfortunately 

the ECJ has not answered this question, which was considered manifestly irrelevant and 

hypothetical in the context of the main proceedings.
1095

 

In the absence of ECJ case-law on the matter,
1096

 the different theories of scholars 

will be briefly presented here. 
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 HOFSTÖTTER (note 7), pp. 134–135; and TRIDIMAS 2007 (note 31), p. 155. 
1094

 See the case-law of the BVerfG in Chapter IV, section C, point 3. 
1095

 (ECJ) Judgment in Consiglio Nazionale dei Geologi and Autorità garante della concorrenza e del 

mercato (note 1078), paragraphs 20 and 35. 
1096

 It is noteworthy to mention the ECJ’s reasoning in the judgment in Diageo Brands. In this decision, 

the ECJ argued that a national court, against the decisions of which there is no judicial remedy within the 

meaning of Article 267(3) TFEU, would, in principle, have been required to make a reference to the ECJ 

if there were doubt as to the interpretation of the EU law. An unjustified failure on the part of that court to 

fulfil that requirement would have resulted in rendering the Member State liable in accordance with the 
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(1) The opinion of Advocate General Léger 

In his opinions given in the Köbler and Traghetti del Meditarraneo cases, Advocate 

General Léger has already examined whether the violation of the referral duty is in itself 

sufficient to render the state liable for damages. At first, he stated that it would be 

logical and reasonable to consider that the manifest breach by a supreme court of its 

obligation to make a reference is, in itself, capable of giving rise to state liability.
1097

 

However, at the end, he arrived at the contrary conclusion and denied that the state can 

be held liable solely on these grounds.  

The main problem for him is that it is not possible to establish causation of 

(material) damage by a failure to make a reference.
1098

 As Léger argues, it would be 

excessive to require a national court to make a reference to the ECJ in a liability action 

to ask what decision the ECJ would have taken, if it had been asked a corresponding 

question in the first legal proceedings.
1099

 Therefore, unless the ECJ delivers a judgment 

on the point of law in question soon after the decision of the supreme court is given and 

that judgment supports the individual’s claims, it is difficult to imagine how proof of 

such a causal link could be adduced.
1100

 

(2) The opinion of Anagnostaras 

Anagnostaras has arrived at the same conclusion as Léger, on the basis of two 

reasons.
1101

  

In particular, he agrees with Léger on the point that liability proceedings for a simple 

failure to refer gives rise to obvious causality problems.
1102

 He points out that it is 

                                                                                                                                               
rules established in this respect by the ECJ case-law and, especially, in Köbler. See (ECJ) judgment of 16 

July 2015 in Diageo Brands, C-681/13, ECR, EU:C:2015:471, paragraph 66.  
1097

 (ECJ) Opinion of Advocate General LÉGER in Köbler (note 985), paragraph 147–148. 
1098

 That proof of the causal link requires that the individual is in a position to establish that the failure 

to make a reference necessarily caused them actual and certain, not hypothetical, damage, which would 

not have occurred if the supreme court had decided to refer a question for a preliminary ruling. That 

evidence will no doubt be relatively easy to adduce where damage is purely non-material, consisting in 

the loss of an opportunity to have one's claims succeed. The same will probably not be true of material 

damage. Proof of the causal link between such damage and breach of the obligation to make a reference 

requires that the individual claiming to be injured establish that the decision of the supreme court would 

have upheld their claims if it had in fact referred a question for a preliminary ruling. Unless the Court 

delivers a judgment on the point of law in question soon after the decision of the supreme court is given 

and that judgment supports the individual's claims, it is difficult to imagine how proof of such a causal 

link could be adduced. See (ECJ) opinion of Advocate General LÉGER in Köbler (note 985), paragraph 

149–151. 
1099

 This point is contested by CLASSEN who argues that “most probably, the problem of the causality of 

damage which is mentioned by the Advocate General will hardly arise: this author sees no impediment to 

the court seized of the action for damages asking the Court of Justice a corresponding question”. See 

(ECJ) opinion of Advocate General LÉGER in Köbler (note 985), paragraph 152; and CLASSEN (note 4), p. 

821. 
1100

 (ECJ) Opinion of Advocate General LÉGER in Köbler (note 985), paragraph 151. It is noteworthy 

that this is the hypothesis of the Kühne judgment, a ruling that compels the administrative organ to revoke 

an erroneous final order in the light of a subsequent ECJ judgment, if the preliminary ruling has not been 

referred. According to RODRÍGUEZ, the Kühne judgment appears to be more effective than Köbler in 

compelling national judges not to ignore their obligation to make a request for a preliminary ruling. 

RODRÍGUEZ (note 5), p. 618. 
1101

 ANAGNOSTARAS 2006 (note 742), p. 745. 
1102

 ANAGNOSTARAS 2006 (note 742), p. 746. 
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difficult to establish that the national court would have decided the case differently if it 

had complied with its obligations under the preliminary reference procedure. It is also 

hard to prove that the claimant would not have suffered damages in such 

circumstances.
1103

  

Moreover, he points out that the possibility to receive compensation exists only 

when the infringed provision intended to confer rights upon individuals. However, the 

obligation to make a reference serves the uniform application of the law and the 

interests of effective judicial protection. It does not create any enforceable rights, 

separate from the ones that arise from the substantive provisions.
1104

  

Hence, the only injury that can be made good under a liability action is one that 

arises from the judicial violation of substantive legal rights. If the case has been decided 

correctly despite the absence of a preliminary reference, there is no loss to be remedied. 

Anagnostaras is therefore of the opinion that the failure to submit a request for 

preliminary ruling does not constitute a separate ground for state liability.
1105

 

(3) The opinion of Classen 

Classen arrives at the same conclusion on the basis of two already presented reasons. 

Therefore, Classen also denies the possibility to hold the state liable solely on the 

ground of breach of the referral duty by the national court. He points to the fact that, in 

the event of violation of Article 267(3) TFEU, there is neither a direct causal link 

between the breach and the damage nor a violation of individual rights. 

According to him, the manifest violation of the duty to request a preliminary ruling 

would in itself be sufficient to trigger liability only if Article 267 TFEU had the effect 

of creating individual rights. As Classen argues, the fundamental role awarded by the 

ECJ to the preliminary ruling procedure with regard to the enforcement of EU law could 

be understood as pointing in favour of this analysis. However, as he continues, the 

parties have no enforceable rights under EU law, but under national law at best, to have 

a particular question referred to the ECJ.
1106

 

An additional problem is that damage in the legal sense can only occur through the 

violation of substantive law. These considerations seem to support a finding that the 

failure to refer cannot in itself incur liability – and the ECJ implicitly also supports 

this.
1107

  

(4) The opinion of Hofstötter 

Hofstötter analyses in detail whether the manifest violation of the duty to request a 

preliminary ruling is in itself sufficient to trigger liability of the state.
1108

 At the end, he 

arrives at the same conclusion as the above scholars. 

                                                 
1103

 ANAGNOSTARAS 2006 (note 742), p. 746. 
1104

 ANAGNOSTARAS 2006 (note 742), pp. 745–746. Individuals acquire only an indirect benefit, to the 

extent that a preliminary ruling clarifies the meaning of the relevant legal rules and allows the court to 

apply them correctly to the facts of the case. 
1105

 ANAGNOSTARAS 2006 (note 742), p. 746. 
1106

 CLASSEN (note 4), p. 820. 
1107

 CLASSEN (note 4), p. 820. 
1108

 HOFSTÖTTER (note 7), pp. 132–136. 
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The first obstacle for him is that Article 267 TFEU does not put a direct means into 

the hands of individuals for addressing the ECJ, neither does it confer any subjective 

right to have a national court refer a question to the ECJ.
1109

 On the contrary, the main 

function of the preliminary proceedings is to secure the uniform interpretation and 

application of EU law. The second problem is that no damage can be causally linked to 

the sole breach of the referral duty.
1110

 Consequently, a mere breach of Article 267(3) 

TFEU could not give rise to a damages claim. 

Moreover, Hofstötter gives an interesting analysis on the relation between the 

violation of referral duty and the infringement of substantive EU provisions. He points 

out that the ECJ links Article 267 TFEU with the substantive rights of individuals by 

stating that the purpose of the duty to refer is, inter alia, to ensure that substantive rights 

conferred by EU law are not infringed.
1111

 Conversely, there is no need for individual 

protection if a national court of last instance – without respecting its obligation under 

Article 267(3) TFEU – takes a substantively compliant decision. In this case, the failure 

to refer only touches the institutional aspect of that provision, but not its individual 

component. An action for damages, the function of which by definition is to secure 

individual rights, it thus not an appropriate remedy in that situation.
1112

 He then adds 

that focusing on the issue of damage yields the same result.
1113

  

Hofstötter concludes that the mere breach of Article 267(3) TFEU, viewed in 

isolation, will not therefore be sufficient to give rise to a damages action. It may become 

relevant only when paired with the violation of a substantive right conferred by EU 

law.
1114

 In such situations, the violation of the referral duty can thus serve as an element 

of qualification of a simple breach of EU law. 

Therefore, as Hofstötter puts it, Köbler will act as an incentive for national courts of 

last instance to live up to the requirements of Article 267(3) TFEU.
1115

 

(5) The opinion of Rodríguez 

Rodríguez points out that the failure to request a preliminary ruling, although it is 

compulsory, is the clearest violation of an EU obligation that can be committed by a last 

instance court. Nevertheless, it would hardly give rise to state liability for the three 

following reasons.
1116

  

First, it would be necessary to show that the judge had manifestly disregarded the 

limits on its discretion within the frame of the acte clair doctrine. Second, it would be 

arduous to prove the causal link between the caused damage and the mere failure to 
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 HOFSTÖTTER (note 7), p. 132. 
1110

 HOFSTÖTTER (note 7), pp. 134. 
1111

 HOFSTÖTTER, with reference to CLASSEN and KOMÁREK. See HOFSTÖTTER (note 7), p. 133; 

CLASSEN (note 4), p. 820. 
1112

 HOFSTÖTTER (note 7), pp. 133–134. 
1113

 If a substantively compliant decision has been taken, although without adherence to the duty to 

refer, there is no damage which would be causally linked to the breach of Article 267(3) TFEU. See 

HOFSTÖTTER (note 7), p. 134. 
1114

 HOFSTÖTTER (note 7), p. 134.  
1115

 Deliberately keeping their eyes shut when confronted with unresolved questions of EU law can no 

longer work as an unsanctioned defence. See HOFSTÖTTER (note 7), p. 136. 
1116

 RODRÍGUEZ (note 5), pp. 617–618.  
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refer.
1117

 Third, it would be necessary to establish that Article 267 TFEU is a rule 

intended to confer rights upon individuals. This question is at least debatable, since this 

provision does not clearly foresee a right, but is aimed at national judges.
1118

  

At the end, Rodríguez concludes that all these obstacles make it easier to base state 

liability on the substantive violation of EU law than on the mere failure to make a 

reference accordingly to Article 267(3) TFEU.
1119

  

(6) The opinion of Wattel 

According to Wattel, the combination of the Köbler and Cilfit judgments leads to the 

conclusion that if a national highest court wants to avoid the risk of making its 

government liable, it should request a preliminary ruling – also ex officio – in basically 

every case involving a question of EU law possibly conferring rights on individuals 

which has not yet been addressed by the ECJ. He points out in this regard, that EU 

legislation is often difficult to understand, and that EJC case-law itself is developing 

and changing with the time. Therefore, it is difficult to qualify an EU rule obvious and 

discharge the court from the obligation to make a reference.
1120

   

However, Wattel also refers to the difficulties arising from the establishment of 

causality between the breach and the damages. He even raises the question of how many 

referrals are necessary with respect of the same problem.
1121

 

(7) Assessment 

The doctrine seems to be unanimous in the conclusion that the mere infringement of 

the referral duty is not sufficient to entail liability for the state. Instead, the decisive 

factor is whether the national judgment is substantively wrong, i.e. whether there has 

been a mistaken application or interpretation of the substantive EU rule.
1122

 

Before addressing the issue of sole breach of the reference obligation, it seems 

necessary to distinguish the two situations with respect to the possible interpretations of 

the manifest violation of the referral duty.
1123

 On the one hand, it is possible to take into 
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 RODRÍGUEZ (note 5), pp. 617–618. 
1118

 Here he makes an interesting connection, saying that it is only possible if established that Article 

267(3) TFEU is incorporated into the right to a fair trial. However, it is only accepted under several 

national laws. This could be the right to a legally appointed judge according to the German or Austrian 

Constitutional Courts or one of the guarantees of the right to the due process of law as Spanish 

Constitutional Court has recently ruled. See RODRÍGUEZ (note 5), p. 618. 
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 RODRÍGUEZ (note 5), p. 618. 
1120

 WATTEL (note 4), pp. 178–179. 
1121

 WATTEL (note 4), pp. 181–182. 
1122

 In the same direction, see also DUBOS, KATZ and MOLLARD (note 174), pp. 219–220; and LOCK, 

Tobias. ‘Taking National Courts More Seriously? Comment on Opinion 1/09’. European Law Review 36, 

no. 4 (2011): 576–588, p. 584; and VÁRNAY (note 740), p. 105. For a different, albeit much earlier view 

see KUILE, Benno Herman ter. ‘To Refer or Not to Refer: About the Last Paragraph of Article 177 of the 

EC Treaty’ in CURTIN, Deirdre and HEUKELS, Ton (eds). Institutional Dynamics of European Integration: 

Essays in Honour of Henry G. Schermers, Vol. II. (Nijhoff Publishers, 1994): 381–389, p. 389. Moreover, 

JANS asserted in 2002 that state liability for wrongful judicial decisions is in fact confined to possible 

liability for judicial bodies that fail to fulfil their obligations under the preliminary ruling procedure. 

However, soon afterwards, he revised this view. See JANS (note 4), p. 171. 
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 As already expressed above, it is difficult in practice to prove that the national court has manifestly 

disregarded the limits on its discretion within the frame of the acte clair doctrine (the substantive element 
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consideration the violation of Article 267(3) TFEU and the misuse of the Cilfit 

exceptions, or, on the other hand, the violation of the obligation to explain the non-

referral decision. 

(a) Manifest violation of the material element of the referral duty 

The first possibility is based on the material element of the referral obligation, i.e. on 

the violation of the rule enshrined under Article 267(3) TFEU (or the misapplication of 

the Cilfit criteria). Scholars have pointed out that this provision of the Treaty does not 

confer any substantive right on individuals. Consequently, the breach of this provision 

cannot entail, in itself, liability for the state – since one of the conditions for such 

liability is that the infringed EU norm confers right on individuals. I have two remarks 

in this respect.  

First, it is an established case-law of the ECJ that the violation by the Member State 

legislative body of its obligation to transpose a directive into the national legal order is a 

sufficient ground to establish state liability. This obligation is enshrined under Article 

288 TFEU, which does not confer any substantive right on individuals, either.
1124

 The 

question arises whether – and if so, on what conditions – Article 288 TFEU and Article 

267(3) TFEU are different for the purposes of state liability.  

In fact, concerning the violation of Article 288 TFEU, the examination of the 

violation of substantive rights has yet always been carried out regarding the specific 

directive provision that was infringed because the directive had not been 

implemented.
1125

 Transposing this solution to breaches of Article 267(3) TFEU means 

that the breach of the referral duty gives rise to liability claims only where the 

substantive rights of individuals are also infringed. This conclusion is in line with the 

scholars’ findings: the infringement of the referral duty must be coupled with the 

infringement of the substantive EU provision to trigger liability of the state. 

Particularly, the examination regarding the infringement of individual rights must be 

carried out with respect of the substantive EU provision and not of the procedural 

obligation of the Member State body. As a consequence, there is no difference in this 

regard between the violations of Articles 288 TFEU and 267(3) TFEU. 

                                                                                                                                               
of the referral duty). Therefore, in my opinion, it would seem more useful and practical to consider it as 

the violation of the duty to state reasons (the procedural element of the referral duty). Nevertheless, I will 

conduct the analysis with regard to both possibilities.  
1124

 The same question can be raised with regard to breach of obligation to ask a preliminary question. 

For further, see DOUGAN 2000B (note 743), pp. 606–608. 
1125

 That leads us to the question of how to identify norms that confer rights on individuals and what is 

the difference between these criteria and direct effect. I will not address this issue in detail here, but, one 

remark may be interesting. According to RUIZ-JARABO COLOMER, the reduction of the scope of the state 

liability principle to the directives conferring directly applicable rights to individuals lacks any 

justification and creates an artificial distinction between various kinds of EU legislation, since the breach 

of a directive not granting rights can nevertheless affect other rights conferred by domestic law. See RUIZ-

JARABO COLOMER, Dámaso. ‘Once upon a Time, Francovich : From Fairy Tale to Cruel Reality?’ in 

MADURO, Luis Miguel Poiares and AZOULAI, Loic (eds). The Past and Future of EU Law: The Classics 

of EU Law Revisited on the 50th Anniversary of the Rome Treaty (Oxford; Portland, Or: Hart Publishing, 

2010): 405–412, pp. 407–409. On the relationship between provisions which have direct effect and which 

confer individual rights, see ANAGNOSTARAS 2001A (note 15), pp. 358–360; EILMANSBERGER (note 48), 

p. 1226; HILSON and DOWNES (note 461), pp. 123–124, 130; PRECHAL 2006 (note 30), pp. 305–306; and 

VAN GERVEN (note 18), p. 507. 
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The above considerations do not change the fact that the violation of the procedural 

obligation – Article 288 TFEU or Article 267(3) TFEU
1126

 – triggers liability; and not 

the breach of the substantive EU norm. I agree with the Reich, who argued that the 

condition regarding the conferral of individual rights must be understood as the 

principle of ubi ius ibi remedium turned upside down: if the individual does not have a 

right under EU law, then he cannot claim compensation: “Where there is no right there 

is no remedy!”
1127

 It means that the criterion regarding the conferral of individual rights 

is important in order to identify the ‘protective scope’ of the EU norm, or the person 

entitled to be given compensation.
1128

 However, as Anagnostaras explains regarding the 

Francovich judgment, the state was sued for the infringement of its implementation 

duty and not as the debtor of the guarantee contained in the substantive provisions of a 

given legal norm.
1129

  

On the one hand, it is, therefore, the violation by the state body of its procedural 

obligation (in this case Article 288 TFEU or Article 267 TFEU) which triggers liability. 

This conclusion is reinforced by the consideration that, as far as the non-implementation 

of a directive is concerned, the margin of discretion of the legislative body is evaluated 

against Article 288 TFEU, i.e. against the procedural obligation imposed on the 

legislature. As the implementation duty is a crystal-clear obligation, the legislature 

enjoys no discretion in this regard and such violation is sufficiently serious to trigger 

liability.
1130

 On the other hand, the infringement of these procedural obligations creates 

liability for the state only when it results in the infringement of substantive rights of 

individuals, protected under substantive EU provisions. 

The second remark is that the procedural obligations of national courts are often 

strictly linked to, and even inseparable from, the substantive norm whose application 

they protect. This is the case with the obligations to apply the directly effective 

substantive norm or to leave unapplied the national provision which is contrary to the 
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 It could be also the violation by the national court of its obligation to apply the principle of direct 

effect of the indirect effect. 
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 REICH, Norbert. ‘Horizontal Liability in EC Law: Hybridization of Remedies for Compensation in 

Case of Breaches of EC Rights’. Common Market Law Review 44, no. 3 (2007): 705–742, pp. 719–721. 
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1128

 See also EILMANSBERGER (note 48), p. 1245; PRECHAL 2006 (note 30), p. 310; RUIZ-JARABO 

COLOMER (note 1125) pp. 407–409; and VEHOVEC, Marjeta Tomulic. ‘The Cause of Member State 

Liability’. European Review of Private Law 20, no. 3 (2012): 851–880, p. 876. 
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 With regard further to breaches involving lack and insufficiency of implementation, the availability 

of a Francovich action is not precluded by the fact that the measure concerned intended to impose 

obligations on private parties rather than the public authorities. See ANAGNOSTARAS 2001A (note 15), p. 

359. 
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 (ECJ) Judgments in Francovich and Others (note 1); in Faccini Dori (note 459); in El Corte Inglés 

(note 459); in Dillenkofer and Others (note 984); of 17 September 1997 in Dorsch Consult, C-54/96, 

ECR, EU:C:1997:413; in Brinkmann (note 379); of 24 September 1998 in EvoBus Austria, C-111/97, 

ECR, EU:C:1998:434; and of 19 May 2011 in Iaia and Others, C-452/09, ECR, EU:C:2011:323. 

It is true that concerning less straightforward procedural obligations (e.g. the referral duty) or less 

evident breaches (e.g. incorrect transposition of a directive) the clarity of both the substantive norm and 

the procedural obligation are taken into consideration. In my view, this is however necessary in order to 

examine whether the breach by state body of its procedural obligation was excusable. 
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EU provision. With regard to these, the connection between the substantive norm and 

the procedural obligation to apply it is more apparent. Moreover, these obligations are 

not codified under the Treaty but have been developed in the case-law of the ECJ. The 

obligation to make a preliminary reference is different from this point of view, as it has 

a double face: on the one hand, as a procedural obligation it supports the application of 

the substantive EU norm; on the other hand, it is a prima facie, original obligation 

imposed on the Member State court by the Treaty. This is why doubts emerge regarding 

its relationship with the substantive EU norm.  

However, as already concluded, liability for the state emerges where the violation by 

the national court of its procedural obligation results in the infringement of substantive 

individual rights protected under substantive EU provisions.
1131

 

(b) Manifest violation of the procedural element of the referral duty 

The second scenario is when the manifest violation of the referral duty consists of 

the absence of a statement of reasons for a decision refusing to make a preliminary 

reference.  

As the case-law of the ECtHR and the several constitutional courts show, it is 

possible to link such a violation with the infringement of individual rights through the 

procedural rights to a fair trial and to a legal judge.
1132

 Because these procedural rights 

are protected under Article 6 ECHR and national constitutions, it is possible to protect 

them as fundamental rights of these legal orders.
1133

  

As for EU law, since the entry into force of the Lisbon Treaty, the Charter has the 

same legal value as the treaties. In particular, Article 47 protects the ‘Right to an 

effective remedy and to a fair trial’.
1134

 The question arises whether the arbitrary 

decision not to make a reference infringes these fundamental rights. As recognizing 
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 In this regard we can refer to the following judgments already mentioned in Chapter III: (AT) 

VfGH, Erkenntnis, 13/10/2004 (note 230). In this judgment, the VfGH confirmed the limits of state 
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reasons) but also the infringement of the material rules regarding the preliminary reference 

(misapplication of the Cilfit criteria). However, for the sake of simplicity, under this section I will only 

examine the infringement of fundamental rights where there is no statement of reasons for the decision on 

not making a referral. The case-law of the ECtHR reflets a similar approach.  
1133

 (DE) GG (note 138), Art. 101, Abs 1, S 2. 
1134

 (EU) Charter, Art. 47: “Everyone whose rights and freedoms guaranteed by the law of the Union are 

violated has the right to an effective remedy before a tribunal in compliance with the conditions laid down 

in this Article. Everyone is entitled to a fair and public hearing within a reasonable time by an 

independent and impartial tribunal previously established by law. Everyone shall have the possibility of 

being advised, defended and represented. Legal aid shall be made available to those who lack sufficient 

resources insofar as such aid is necessary to ensure effective access to justice.” 
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such infringement means to acknowledge state liability for infringement of fundamental 

procedural rights, this situation will be examined in the next section. 

C. Violation of procedural fundamental rights 

Two breaches will be examined in this section. The first is the violation of the 

referral duty, i.e. the arbitrary or unexplained decision not to make a preliminary 

reference. The second one is the violation of the right to have someone’s case heard in 

reasonable time. Both violations can be considered as infringing the procedural right to 

a fair trial, which is enshrined under the Article 47 of the Charter. Since Member States 

are obliged to respect the Charter when they apply EU law,
1135

 both arbitrary decision of 

not making a reference to the ECJ and undue delay of a process contending EU rights 

can amount to an infringement of the Article 47 of the Charter. In this respect, these can 

also give rise to liability of the state.
1136

 

1. The violation of the referral duty as violation of the right to a fair trial 

As it follows from the analysis presented in the previous section,
1137

 the mere 

violation of the referral duty does not cause material damage to the individual. 

Therefore, liability of the state for such an infringement can only occur if non-material 

damage is also to be compensated.  

As regards state liability, the ECJ has not yet imposed such an obligation. 

Nevertheless, the General Court has already awarded compensation for non-pecuniary 

loss resulting from the violation of fundamental procedural rights by the EU 

institutions.
1138

  

The case-law of the ECtHR provides some interesting guidance in this regard as 

well. The ECHR protects the right to a fair trial in its Article 6, which is similar to the 

Article 47 of the Charter. Moreover, the ECtHR regularly orders the Contracting States 

to pay compensation to the individual for breaches of Article 6 ECHR.
1139

 In this 

                                                 
1135

 (EU) Charter, Art. 51: “1. The provisions of this Charter are addressed to the institutions and bodies 

of the Union with due regard for the principle of subsidiarity and to the Member States only when they 

are implementing Union law. They shall therefore respect the rights, observe the principles and promote 

the application thereof in accordance with their respective powers. 2. This Charter does not establish any 

new power or task for the Community or the Union, or modify powers and tasks defined by the Treaties.” 
1136

 Referring to the settled case-law of the ECtHR, HOFSTÖTTER has also mentioned that the refusal by 

a domestic court to make a referral might infringe that principle of fair trial. See HOFSTÖTTER (note 7), p. 

13. 
1137

 See above under Chapter V, section B, point 4. b). 
1138

 This case concerned the violation by the European Ombudsman of the right of the applicant to have 

her requests dealt with in a reasonable time. The General Court stated that the failure to respect that time 

constituted a sufficiently serious breach of a rule of law intended to confer rights on individuals which is 

capable of establishing the liability of the European Union. The Ombudsman having lodged an appeal 

against this judgment; the case is before the Court under the number C-337/15. See (ECJ) judgment of 29 

April 2015 in Staelen v European Ombudsman, T-217/11, ECR, EU:T:2015:238, paragraph 269, 293. 

Moreover, the undue delay in proceedings by the General Court has given rise to compensation in several 

cases. This question is analysed under Chapter V, section C, point 2. 
1139

 Art. 6 ECHR: “Right to a fair trial. In the determination of his civil rights and obligations or of any 

criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by 

an independent and impartial tribunal established by law.” 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62011TJ0217
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regard, the ECtHR does not allow a claim for reparation of material damage, since it 

holds that is not possible to speculate on what would have been the outcome of 

proceedings in conformity with Article 6 ECHR. By contrast, taking account of the 

seriousness of the non-material damage sustained, the ECtHR accepts that the breach of 

the procedural right to a fair hearing justifies the award of a certain sum by way of 

reparation.
1140

 

Furthermore, the right to a fair trial is also protected under numerous national 

Constitutions.
1141

 As it has already been discussed, the violation of this right can be 

claimed before the constitutional courts in several Member States.
1142

 Even if the 

consequence of a successful constitutional complaint is generally the annulment of the 

contested judgment, it may also give rise to damages in several States. For example, 

such right to compensation is enshrined under Croatian,
1143

 Cyprian,
1144

 Maltese,
1145

 

Slovenian
1146

 and Slovakian
1147

 acts. Usually, the infringed party is entitled to claim 

damages before the civil jurisdiction on the ground of a decision by the Constitutional 

court which has confirmed the violation of fundamental rights.
1148

 There is however no 

reported judgment on the violation of Article 47 of the Charter, neither on the violation 

of EU law in general. 

2. The undue delay in proceedings 

The very last question is whether the undue delay in proceedings before national 

courts can trigger liability of the state in terms of the Köbler doctrine. Certainly, it has 

not yet been confirmed by the ECJ. The question thus arises whether it is possible to 

expand the scope of application of state liability to such situations in the future.  

                                                 
1140

 (ECtHR) Coëme and Others v. Belgium, Judgment of 22 June 2000, nos. 32492/96 32547/96 

32548/96 33209/96 33210/96, § 155–158, ECHR 2000-VII; and (ECJ) opinion of Advocate General 

LÉGER in Köbler (note 985). 
1141

 As for the relationship between national Constitutions and the Charter, see e.g. KOKOTT, Julianne 

and SOBOTTA, Christoph. The Charter of Fundamental Rights of the European Union after Lisbon. EUI 

Working Paper AEL 2010/6. (Florence: Academy of European Law, European University Institute 2010), 

pp. 7–8, and 11–12; KOMÁREK, Jan. ‘Why National Constitutional Courts Should Not Embrace EU 

Fundamental Rights’. SSRN Scholarly Paper (Rochester, NY: Social Science Research Network, 2014). 

For the relationship between the Charter and the ECHR, see e.g. KOKOTT and SOBOTTA, pp. 4–5; 

SÁNCHEZ, Sara Iglesias. ‘The Court and the Charter: the Impact of the Entry into Force of the Lisbon 

Treaty on the ECJ's Approach to Fundamental Rights’. Common Market Law Review 49, no. 5 (2012): 

1565–1611, pp. 1601–1604; as well as (ECtHR) Bosphorus Hava Yolları Turizm ve Ticaret Anonim 

Şirketi v. Ireland (note 747). 
1142

 See above Chapter VI, section C. 
1143

 Croatian rules provide such possibility in the case of undue delay of process. See (HR) Ustavni 

zakon o Ustavnom sudu Republike Hrvatske (note 737), članak 63(3); as well as Venice Commission 

(note 736), p. 110. 
1144

 (CY) Constitution of the Republic of Cyprus (note 95), art. 146.6. See also ACA (note 22), National 

report of Cyprus, Question 14. 
1145

 The Maltese rules are not entirely clear in this regard. See (MT) Constitution of Malta (note 111), 

Art. 46; as well as SCHERR 2008 (note 6), p. 168. 
1146

 (SI) Zakon o ustavnem sodišču (note 737), 46. člen; as well as Venice Commission (note 736), p. 

110. 
1147

 (SK) Ústava Slovenskej republiky (note 291) čl. 127(3); as well as Venice Commission (note 736), 

p. 110. 
1148

 This rule apply in Slovenia and Cyprus.  
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It is generally accepted that the infringement of the right of the parties to have their 

case heard within a reasonable time amounts to a breach of the right to a fair trial.
1149

  

As for the EU law, this has already been confirmed by the ECJ regarding the 

liability of the institutions. Especially, the ECJ has admitted that the General Court can 

be indicted for infringing its obligation to adjudicate on cases before it within a 

reasonable time; although the consequences of this breach were not clearly defined at 

the beginning.
1150

 Subsequent case-law has evolved towards admitting that the 

appropriate sanction for a breach by a Court of the EU of its obligation under Article 

47(2) of the Charter is an action for damages brought before the General Court.
1151

 The 

ECJ has concluded that such action constitutes, therefore, an effective remedy.
1152

  

As for the ECHR, the ECtHR requires that the Contracting States organize their 

legal systems in such a way that their courts can guarantee the right of everyone to 

obtain a final decision on disputes relating to civil rights and obligations within a 

reasonable time. The breach of this obligation amounts to a violation of Article 6(1) 

ECHR, and results in the liability for damages of the Contracting State.
1153

 Moreover, 

according to Article 13 ECHR, the states are required to introduce effective domestic 

remedies for complaints about the length of civil proceedings before their courts.
1154

 

                                                 
1149

 See e.g. TESAURO, Giuseppe. ‘Reasonableness in the European Court of Justice Case-Law’ in 

ROSAS, LEVITS, and BOT (note 23): 307–327, pp. 325–326; and, from the Hungarian literature, BORBÁS 

2014 (note 210), pp. 183–190; FUGLINSZKY (note 210), pp. 548–564; and VOGYICSKA (note 210), pp. 

167–168. 
1150

 (ECJ) Judgments of 17 December 1998 in Baustahlgewebe v Commission, C-185/95 P, ECR, 

EU:C:1998:608; of 15 October 2002 in Limburgse Vinyl Maatschappij and Others v Commission, 

C-238/99 P, C-244/99 P, C-245/99 P, C-247/99 P, C-250/99 P to C-252/99 P and C-254/99 P, ECR, 

EU:C:2002:582; and of 16 July 2009 in Der Grüne Punkt - Duales System Deutschland v Commission, 

C-385/07 P, ECR, EU:C:2009:456, paragraphs 183-185, 194. 

The ECJ has especially referred to the ECtHR case-law according to which a failure to adjudicate 

within a reasonable time must, as a procedural irregularity constituting the breach of a fundamental right, 

give rise to an entitlement of the party concerned to an effective remedy granting him appropriate relief. 
1151

 The legal basis for such action is the Article 340 TFEU and the competence of the General Court to 

hear such action is based on Article 256(1) TFEU. 
1152

 (ECJ) Judgments in Der Grüne Punkt - Duales System Deutschland v Commission (note 1150), 

paragraph 195; of 26 November 2013 in Gascogne Sack Deutschland v Commission, C-40/12 P, ECR, 

EU:C:2013:768, paragraphs 89–90; of 26 November 2013 in Kendrion v Commission, C-50/12 P, ECR, 

EU:C:2013:771, paragraphs 93–94; of 26 November 2013 in Groupe Gascogne v Commission, 

C-58/12 P, ECR, EU:C:2013:770, paragraphs, paragraphs 82–83; of 30 April 2014 in FLSmidth v 

Commission, C-238/12 P, ECR, EU:C:2014:284, paragraph 116; of 12 June 2014 in Deltafina v 

Commission, C-578/11 P, ECR, EU:C:2014:1742, paragraphs 86–89; of 19 June 2014 in FLS Plast v 

Commission, C-243/12 P, ECR, EU:C:2014:2006, paragraph 135; and of 9 October 2014 in ICF v 

Commission, C-467/13 P, EU:C:2014:2274, paragraphs 57-58. 
1153

 (ECtHR) Scordino v. Italy (no. 1) [GC], Judgment of 29 March 2006, no. 36813/97, § 183, ECHR 

2006-V; and Sürmeli v. Germany [GC], Judgment of 8 June 2006, no. 75529/01, § 129, ECHR 2006-VII. 

In this regard, an excessive workload cannot be taken into consideration. See Vocaturo v. Italy, Judgment 

of 24 May 1991, no. 11891/85, § 17, Series A no. 206-C; and Cappello v. Italy, Judgment of 27 February 

1992, no. 12783/87, § 17, Series A no. 230-F. 
1154

 In certain cases, the ECtHR has considered that it was not necessary to examine a complaint under 

Article 13 when a violation of Article 6 had been found, there being no legal interest in re-examining the 

same subject-matter under the less strict requirements of the former provision. However, there is no 

overlap when, as in this case, the violation of Article 6 concerns the length of proceedings, this being a 

separate issue from the question of the availability of an effective remedy to complain about such length. 

See (ECtHR) Kudła v. Poland (note 957), § 146. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61995CJ0185
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61999CJ0238
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62007CJ0385
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62012CJ0040
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62012CJ0050
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62012CJ0058
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62012CJ0238
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62012CJ0238
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62011CJ0578
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62011CJ0578
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62012CJ0243
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62012CJ0243
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62013CJ0467
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62013CJ0467
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Compensation for the moral damage caused by the undue delay of proceedings is 

accepted under most national laws as well. This is also due to the ECtHR case-law, 

which obliges the Contracting States, under Article 13 ECHR, to provide an effective 

remedy for violation of Article 6 ECHR. Violations of Articles 6(1) and 13 ECHR on 

account of the length of the domestic proceedings and the lack of an effective domestic 

remedy in that regard have given rise to the condemnation of the Contracting States in 

the payment of non-pecuniary damages.
1155

 In several Member States, rules on 

compensation are found in the constitutional rules, while in others in the civil or 

criminal codes or procedural codes
1156

 or in separate legal acts.
1157

  

In this regard, the Austrian VfGH has recently rendered an interesting judgment.
1158

 

In this case, the VfGH stated that the national law on state liability must be interpreted 

as ensuring compensation for the undue delay in proceedings before the Asylgerichtshof 

(Asylum Court). According to the VfGH, this obligation arises not only from the ECHR 

but also from the Article 47 of the Charter. The VfGH has pointed out that provisions of 

the Charter are applicable, within its scope of application, for national proceedings.
1159

 

The Magiera decision of the French Conseil d’État rendered on 28 June 2002 is also 

noteworthy in this context, as it concerned an action for damages for violation of Article 

6 ECHR because of an excessive delay in the judicial proceedings.
1160

 In this decision 

the Conseil d’État confirmed that its Darmont case-law
1161

 applies to damages claims 

resulting from the breach of international conventions as well. Then it went on to 

withdraw, referring to the ECHR, the restrictive requirement of faute lourde
1162

 for state 

                                                 
1155

 The ECHR has concluded on several occasions that there had therefore been a violation of Article 

13 ECHR in that the applicants had no domestic remedy whereby they could enforce their right to a 

hearing within a reasonable time as guaranteed by Article 6 ECHR. See (ECtHR) İlhan v. Turkey (note 

959), § 97; Kaya v. Turkey (note 959), § 106; Kudła v. Poland (note 957), § 156 and 157; Sürmeli v. 

Germany (note 1153); Vilho Eskelinen and Others v. Finland [GC], Judgment of 19 Avril 2007, no. 

63235/00; McFarlane v. Ireland [GC], Judgment of 10 September 2010, no. 31333/06; Rutkowski v. 

Poland, Judgment 7 July 2015, no. 72287/10; Gazsó v. Hungary, Judgment of 16 July 2015, no. 

48322/12; Valada Matos das Neves v. Portugal, Judgment of 29 October 2015, no. 73798/13.  
1156

 (HU) A polgári perrendtartásról szóló 1952. évi III. törvény (note 541), 2. § (1) bekezdés; Kúria, 

ítélet, Pfv.V.20.320/2014/38, reported by SZABÓ, Klára. ‘A Pp. 2. § (3) bekezdésén alapuló méltányos 

elégtételt biztosító kártérítés/sérelemdíj megítélésének gyakorlati problémái’. Bírósági Döntések Tára 

2015: 54–64, p. 60; Fővárosi Ítélőtábla, ítélet, 9.Pf.22.126/2012/4, reported by SZABÓ, p. 60. See also 

BORBÁS 2014 (note 210), p. 201-208; and SZIGETI, Krisztina. ‘A Magánjogi Kódex és a “Fair Trial” 

Jogának Megújuló Viszonya’. Magyar Jog, no. 11 (2014): 633–641. 
1157

 (IT) Previsione di equa riparazione in caso di violazione del termine ragionevole del processo e 

modifica dell'articolo 375 del codice di procedura civile (Forecast of equitable relief for breach of the 

reasonable time of the process and the amendment of Article 375 of the Code of Civil Procedure), Legge, 

24/03/2001, n
o
 89, G.U. 03/04/2001, n. 78, vigenti al 07-02-2016, Art. 1; Corte di Cassazione, Civ. Sez. I, 

Sentenza, 26/07/2002, n. 11046, in Mass. Giur. It. 2003, reported in Reflets n
o
 2/2003, p. 22. 

1158
 (AT) VfGH, Urteil, 09/10/2012, G 64/10, reported by WINDISCH, Johannes, in Reflets nº 1/2013, p. 

35. See also VfGH, Beschluss, 19/06/2013 (note 235). 
1159

 (EU) Charter, Art. 51. 
1160

 (FR) Conseil d'État, Assemblée, Décision, 28/06/2002, Garde des Sceaux, Ministre de la justice/M. 

Magiera, no. 239575, Recueil Le Dalloz 2002 Jur. p. 23-24 (résumé), reported by GRANGER (note 10), pp. 

167, 181, BETLEM and others (note 11), pp. 48–49, and in Reflets, n
o
 1/2003, p. 9. 

1161
 In its Darmont decision, the Conseil d’État held that the content of a judicial decision could not be 

challenged by way of a state liability action once it had become final. See (FR) Conseil d'État, décision, 

29/12/1978 (note 88). 
1162

 This requirement had until then constituted a major obstacle to the success of liability claims for 

judicial errors. 
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liability claims for excessive length of proceedings. It is however true that in terms of 

the judgment, the faute simple is sufficient to engage state liability only when it comes 

to the daily administration of justice. If the activity touches at ‘the heart of the judicial 

activity’, state liability can be engaged only for a faute lourde.   

3. Conclusion 

The central concern regarding the extension of the scope of state liability for 

breaches of the Charter is whether the stringent state liability in EU law is appropriate to 

protect fundamental rights. According to Rodríguez, the ECJ case-law suggests that it 

certainly is not the case.
1163

 Wattel emphasizes the main differences between the ECtHR 

and the ECJ in this regard. First, the primary aim of the ECHR is to protect fundamental 

rights, and second, the Contracting States have expressively accepted their liability for 

breaches of these rights.
1164

  

On the contrary, state liability for breaches of EU law – especially for infringements 

by the national courts – has not yet been unanimously accepted by the Member States. 

Even if there is a certain tendency towards the recognition, there are states which even 

today contest the legitimacy of the Köbler doctrine and refuse to apply it. It is therefore 

difficult to imagine that non-pecuniary damages might be awarded for individuals on 

the account of the infringement of procedural rights on the basis of the EU law. 

In my opinion, the Köbler principle will not be applied for breaches of Article 47 of 

the Charter in the near future. First of all, difficulties regarding the application of 

Köbler liability do always exist – even with regard to the compensation of material 

damage. Therefore, it is improbable that moral damages will be allocated in the near 

future on these grounds. Second, determining the consequences for breaches of 

fundamental rights is a major issue regarding the allocation of competence between the 

legal regimes of national, EU and international law. Since the right to a fair trial is 

enshrined not only in the Charter, but also in the national constitutions and in the 

ECHR, it is legitimate to wonder whether the Charter and the ECJ are the most suitable 

institutions to protect this right. The Member States will certainly protect their 

competence in this regard. Third, there have remained unanswered questions with 

regard to the scope of application of the Charter as well.
1165

  

Notwithstanding the above considerations, the application of the Köbler principle to 

violations of fundamental procedural EU rights cannot be excluded either on theoretical, 

or on jurisprudential grounds. On the contrary, such extension might be justified in the 

context of the legally binding Charter and in the view of the harmonization of the rules 

on liability and of the case-law of the ECJ, the ECtHR and the national courts. It is 

certainly true that the recognition of such liability presupposes the recognition of state 

liability for moral damages, which has not yet been confirmed by the ECJ. 

                                                 
1163

 RODRÍGUEZ (note 5), pp. 618–619. 
1164

 WATTEL (note 4), p. 187. 
1165

 (ECJ) Judgments in DEB (note 895); in Åkerberg Fransson (note 685); and order of 14 December 

2011 in Boncea and Others, C-483/11 and C-484/11, EU:C:2011:832. 
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VI. Findings 

The operation of every legal system rests essentially on the existence of a scheme of 

procedures and remedies, which serve to safeguard and enforce the application of its 

substantive provisions. This remedial system specifies the courses of action accessible 

to individuals and the exact circumstances under which they may seek judicial 

protection. It also describes the type of remedy that is available in the case of a 

successful claim and the conditions that need to be satisfied to this end by the claimant. 

Nevertheless, EU law is characterized by the absence of such a procedural and remedial 

organization, save only in cases where some degree of legislative harmonization has 

already taken place.
1166

 This obliges it to rely extensively on the respective national 

legal arrangements, borrowing in essence the solutions that have been adopted in the 

area with regard to similar domestic claims.
1167

 However, where national rules do not 

provide adequate protection of substantive rights conferred by EU law, the ECJ 

intervenes.  

The aim of this research project was to provide an example of such an intrusion of 

EU law into the field and competence of national remedies, specifically in cases where 

violation of EU law by the Member State supreme courts has taken place. On the basis 

of research and the partial conclusions already presented, it is time to answer the main 

questions posed in the introductory part of this work. 

To what extent is the Köbler doctrine applied by national courts?  

Contrary to what might have been previously expected, the Köbler liability has 

found a certain acceptance in several national regimes. In particular, thirteen Member 

States have accepted, at least theoretically, to hold the state liable for breaches of EU 

law by their supreme courts (Belgium, Bulgaria, Germany, France, Italy, Lithuania, 

Netherlands, Austria,
 
Poland, Portugal, Finland, Sweden, and UK). Moreover, recent 

requests for preliminary ruling submitted by Luxembourgish and Slovak courts suggest 

that these courts are also inclined to accept state liability.  

In most of these Member States, the Köbler principle has been transposed into the 

national legal order through jurisprudence. In nine Member States, courts have relied 

directly on the Köbler principle to adjudicate on claims regarding violation of EU law 

by national courts. To do so, they had to set aside domestic rules restricting state 

liability for judicial breaches. Therefore, in these Member States, the implementation of 

the Köbler doctrine has resulted in the duplication of liability regimes. It means that the 

conditions of state liability for judicial acts are less strict with regard to damages caused 

by violation of EU law rather than violation of national law in nine Member States 

(Bulgaria, Germany, France, Lithuania, Netherlands, Austria, Portugal, Finland, and 

UK). The exception is Belgium, where the judicature has made general adjustments, 

altering the liability regime for violation of law by national supreme courts in general.  
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 For example (EU) Council Directive 2000/78/EC of 27 November 2000 establishing a general 

framework for equal treatment in employment and occupation; and (EU) Council Directive 89/665/EEC 

(note 41). 
1167

 ANAGNOSTARAS (note 15), pp. 727–728. 
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Moreover, the duplication of liability regimes is due to legislative amendments in 

two Member States (Italy and Poland).  

In Sweden, as an informal way to receive damages before the Justitiekaslern already 

existed, it was possible to apply the Köbler doctrine under this procedure without any 

legislative amendment or judicial intervention. Moreover, national provisions do not 

appear to exclude the theoretical possibility to hold the state liable for breach of EU law 

by supreme courts in two Member States (Denmark and Latvia). Therefore, even if 

there has not yet been an available judgment on a Köbler claim from these Member 

States, the application of the doctrine should not, in principle, have major difficulties.  

There are, however, Member States that still refuse to adapt their liability regime to 

the requirements of the Köbler case-law (e.g. Hungary). As for the ten Member States 

not mentioned above, there has not been any evidence of accommodation of the 

restrictive national conditions on state liability to the Köbler doctrine.
1168

 

Nevertheless, as experience shows, even in Member States where Köbler liability is 

accepted theoretically, it is not a frequently used method to make good of damages 

caused to individuals by a final judgment of a national supreme court. In fact, even on 

the rare occasions when it has been relied on, compensation has almost never been 

awarded. 

What is the real, practical importance of this principle?  

The ECJ jurisprudence on remedies, including the Köbler judgment, has certainly 

made its impact on national regimes. It has especially contributed to raising the level of 

protection of individual rights in general. This follows not only from the adaptation of 

liability regimes to the Köbler principle (see the answer to the first question), but also 

from the introduction of new alternative remedies into the national remedial systems 

(see the answer to the third question). On a few occasions, these new remedies even 

exceed the level of protection required under EU law. 

As for the question whether Köbler liability has proved specifically to be an 

effective remedy in individual cases, we need to answer in the negative. In fact, 

pecuniary compensation has been awarded on very few (according to the research, only 

four) occasions.
1169

 This shows that Köbler liability is more a deterrent tool to prevent 

violation than a remedy for infringed individual rights. Therefore, its primary function 

appears to be an incentive for Member States to fulfil their obligations regarding the 

application of EU law.
1170

 

Is it possible to protect individual EU rights and to make good the damages caused 

using other means of remedies than the Köbler liability? Can the Köbler liability be 

substituted by alternative means of remedies? 

                                                 
1168

 In the Czech Republic there have also been some developments. 
1169

 See (IT) Tribunale di Genova, Sentenza, 31/03/2009 (note 80); (SE) Justitiekanslern, Beslut, 

06/04/2009 (note 80); (FI) Korkein oikeus, tuomio, 05/07/2013 (note 80); and (BG) Okrazhen sad 

Yambol, Reshenie, 26/11/2015 (note 80). 
1170

 In this regard, the literature has already pointed out that the state liability concept is not coherent 

enough, and it should be determined whether its primary function is to remedy infringed rights or to deter 

non-compliant supreme courts. See also LOCK (note 13), pp. 1676, 1700, 1701; LECZYKIEWICZ 2012 

(note 20), pp. 1–3; and RODRÍGUEZ (note 5), pp. 611, 614–615. 
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To answer this question from the empirical point of view, besides the Köbler 

liability, Member States have other methods to protect individual rights and to make 

good any damages caused by final judicial decisions contrary to EU law. The two most 

important alternative methods are retrial and constitutional complaint. These remedies 

may eventually offer a real alternative to Köbler claims.
1171

 Moreover, the reliance upon 

them even assures, depending on the conditions attached to them, a higher standard of 

protection of individual rights than a liability claim.
1172

  

As for retrial, in five Member States, cases have actually been reopened due to 

violation of EU law in the final judgment (Lithuania, Romania, Slovakia, Finland, and 

UK). In two of them, legislative provisions had been introduced into the procedural 

codes in 2008 in order to recognize the violation of EU law as specific grounds for 

retrial. That has been the case in Romania, where amendments concerned the 

administrative procedural code, and in Slovakia, where the civil procedural code was 

amended. In the other three Member States (Lithuania, Finland, and UK), the 

application of retrial to breaches of EU law was possible due to the broad scope of 

application of this remedy. In these legal systems, retrial is granted in the event of 

manifest, substantive or extraordinary breach of law. In this regard, legal rules in 

another three Member States (Denmark, Malta, and Sweden) are also similar and, 

therefore, seem also capable to offer adequate protection.  

Concerning constitutional complaint, in five Member States, individuals can 

indirectly invoke the violation of their rights under EU law before constitutional courts 

(Czech Republic, Germany, Austria, Slovenia and Slovakia). Through the protection of 

constitutional rights to a fair trial and to a lawful judge, this remedy can ensure that a 

case concerning the interpretation of EU law is referred to the ECJ. Therefore, this can 

indirectly lead to the protection of their substantive rights conferred by EU rules. As for 

EU law, the ECJ has also linked the Köbler liability to the violation of Article 267 

TFEU; furthermore, the scope of the referral obligation is not obvious under EU law 

either. Therefore, it is not excluded that the remedy of constitutional complaint might 

provide – as applied under certain national regimes – at the least an equivalent 

protection to the Köbler doctrine.
1173
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 Noteworthy is that BOBEK describes three main ways of ensuring conformity between the ECJ’s 

referral duty-related case-law on the one hand and its application by the national courts on the other. 

These are the lawful judge approach; infringements proceedings; and damages claims based on 

Francovich requirements as specified in Köbler. He points out that these possibilities are not mutually 

exclusive per se, however, they are unlikely to be applied at the same time. BOBEK’s views are presented 

by PROCHÁZKA. See PROCHÁZKA (note 23), p. 351. 
1172

 This generally holds true with regard to the retrial. Concerning the remedy of the constitutional 

complaint, its effectiveness depends on the specific criteria applied in the Member State to evaluate the 

seriousness of the violation. It is certainly true if we take into consideration the (overly) strict condition 

established by the ECJ with regard to a ‘sufficiently serious breach’. On the question whether the 

condition set by the ECJ in this regard is adequate, see BEUTLER (note 5), p. 792; GOLECKI and 

WOJCIECHOWSKI (note 5), pp. 195–197; KOMÁREK (note 5), p. 17; RODRÍGUEZ (note 5), pp. 614–615; and 

VALUTYTÉ 2011 (note 5), pp. 37, 47. 
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 Therefore, even if (one of) these Member States happens to deny a Köbler claim, it does not mean 

that an effective remedy is not accessible under these laws for breach of EU law by the national supreme 

court. 
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With regard to the strict conditions attached to a liability claim, these alternative 

remedies might not be considered, in general, less favourable for an individual than to 

invoke the Köbler principle.
1174

 

To what extent is the harmonization of national remedies necessary? Is it up to EU 

law, or that of Member States to determine the remedies available in cases of violation 

of EU law by Member State courts? 

I support the view that harmonization of national remedies, and, in particular, of the 

conditions on state liability is not absolutely necessary. I think that Member State 

remedial or procedural rules which are in violation of the Köbler principle must not be 

necessarily considered incompatible with EU law. Therefore, even if claiming damages 

for breach of EU law by national supreme courts is excessively difficult, the principles 

of effectiveness and effective judicial protections are not infringed on condition that 

other alternative means exist to protect individual rights and the application of EU law.  

Accepting this stance means to extend the application of the effectiveness principle 

to the system of national remedies, instead of considering it within the framework of the 

principle of judicial liability. Adopting this solution presents the advantage of leaving 

unfettered the main principles of EU law, such as procedural autonomy, effectiveness, 

and effective judicial protection of individual rights. It is also easily concealable with 

the procedural rule of reason; and leaves the universality of remedies is also 

untouched.
1175

 Moreover, by giving national courts more leeway to decide on how EU 

rights should be enforced in the national environment, the complications arising from 

the problem of reverse discrimination can also be avoided.
1176

 

It is however true that practical application of this approach may have difficulties, as 

the compatibility of national regimes with EU law is normally evaluated in the 

framework of the preliminary procedures. In this regard, the information provided by 

the national courts does not always enable the ECJ to carry out such a complex analysis 

as to examine and understand the inter-relationship between diverse national 

remedies.
1177

 Moreover, the ECJ judgments are formulated in a general way, which can 

inevitably cause misunderstandings and lead to confusion.
1178

 In addition, as Dougan 

has already pointed out, to accept a degree of reparative flexibility would also imply a 

reappraisal of the basic nature of the state liability case-law and in particular of the 

traditional assumption that it created community remedies in the form of damages.
1179

  

Finding the optimal solution means to find the appropriate balance between national 

procedural – for that matter ‘remedial’ – autonomy and the uniform and effective 

application of EU law. This aim has always guided the ECJ throughout the development 
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 See the summary table in the Annex to this paper. 
1175

 TRIDIMAS 2000 (note 915), p. 466. 
1176

 ADINOLFI (note 899), p. 289. 
1177

 In addition, as we have seen, often different rules apply for different procedures, such as for 

administrative and civil matters. 

See also ADINOLFI (note 899), p. 289; NASSIMPIAN (note 9), p. 826; PLAZA (note 417), p. 38; 

RODRÍGUEZ (note 5), p. 620.  
1178

 For example, as for the possibility for retrial, the doctrine is unanimous regarding the question that 

the Kühne & Heitz and Lucchini judgments do not suffice to offer a general right to retrial for a final 

judgment. 
1179

 DOUGAN 2000A (note 48), p. 110. 
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in its case-law on national remedies. Moreover, the ECJ has always found a way to 

adapt its stance on national remedies to the ever changing exigencies of the time and 

ever-developing EU law. 

Therefore, I agree with Dougan, who suggests that the appropriate interpretation of 

the state liability principle should be that it does not create a right specifically to 

damages against the Member State for its breach of EU law, but has instead introduced 

a general right to remedy in whatever form the Member State finds it most convenient 

to provide.
1180

 This apparently new stance leads us back to the traditional principle 

regarding the division of competence: it is within the power of national law to 

determine remedies and procedures, except that they provide an effective protection of 

rights conferred by EU law. The only modification is that effective protection, i.e. that 

standard of adequate protection, is from now on evaluated against the Köbler criteria.   

What is the required standard of effective judicial protection in the case of violation 

of EU law by Member State courts? 

In my opinion, the main function of the Köbler judgment lies in that it has 

determined an adequate standard of protection of individual rights, which must be 

granted in national laws in the event of violation of EU law by supreme courts.  

In general, this standard is observed where manifest or deliberate violations of EU 

law are sanctioned, and if there is an objective possibility to re-examine a final decision 

on the grounds that it is contrary to EU law. However, for non-deliberate breaches, 

Member States appear to be free to set the subjective standard, namely the criteria 

regarding the gravity of the breach.  

Moreover, if we accept that state liability can be substituted by equally efficient 

domestic remedies, that means that Member States’ are only required to offer any kind 

of remedy in the event of manifest or deliberate violation of EU law by national 

supreme courts.   

However, the research shows that even this relatively low standard of protection is 

not provided in each Member States (Estonia, Ireland, Greece, Spain, Cyprus, 

Luxembourg, and Hungary). In this regard the question arises whether measures should 

not be taken against Member States not offering any remedy against manifest or 

deliberate violations of EU law by their national supreme courts. One possibility is to 

apply to the ECJ on the basis of Articles 258/260 TFUE for a declaration of an 

infringement on the part of the Member State for not providing adequate judicial 

protection. Given that a consistent and general violation in the application of law by 

national courts, as well as a national legislation non-compliant with EU requirements 

are sufficient for such a declaration of infringement on the part of the state, such action 

would probably be successful. The other possibility would be to lodge an application to 

the ECtHR invoking the violation of the right to an effective remedy, enshrined under 

Article 13 ECHR.  

Is it the breach of a substantive EU rule or the violation of the procedural obligation 

regarding its application that entails liability for the state? 
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On the one hand, as Prechal has pointed out, it is always the violation by a state 

body of its procedural obligation regarding the application of EU law which triggers 

liability. On the other hand, the infringement of such a procedural obligation creates 

liability for the state only when it results in the infringement of individual rights, 

protected under substantive EU provisions. Therefore, a mistake in the interpretation or 

application of a substantive EU rule by the judiciary seems indispensable in establishing 

liability. In fact, in the absence of such violation, two conditions of state liability – the 

incurrence of damages, and the direct causal link between the damage and the 

infringement – risk to fail.  

In which situations can a breach be considered a manifest violation of the 

applicable law? 

In my opinion the breach of EU law by a national court is manifest in two situations. 

The first scenario is where the national court has made a mistake in the interpretation or 

application of the substantive EU rule, without even considering making a reference on 

a question that has not yet been clarified by the ECJ. The second scenario is where the 

national court has deliberately deviated from the established ECJ case-law. For this 

second case, it is irrelevant whether the national court had been under the obligation to 

make a reference to the ECJ and whether it had breached its obligation in this regard. 

Can liability occur on the sole basis of violation of the duty to refer a preliminary 

question to the ECJ? 

In my opinion, state liability occurs where a national court has infringed its 

procedural obligation to apply a substantive EU norm, which results in a breach of 

individual rights of a party to the proceedings. According to the present ECJ case-law 

and after the theoretical analysis of the rules on state liability, both violation of 

individual rights and infringement by the national court of its procedural obligation are 

necessary so that liability can be invoked. As the mere breach of the referral duty does 

not result either in the infringement of substantive rights of individuals, or in material 

damage, it is not sufficient in itself to trigger liability for the state.  

It is however not excluded that the breach of the referral duty be considered as 

violation of the fair trial principle enshrined under Art. 47 of the Charter. In such a 

scenario, liability for the state may theoretically incur for violation of this fundamental 

procedural right. It is therefore necessary that the ECJ recognizes the compensation of 

non-material damages in this context; which has not yet been the case. 

It is possible that liability may occur for violation of fundamental rights, e.g. the 

violation of the right to a fair trial in the future? 

It cannot be excluded that the case-law of the ECJ develops in a direction which 

recognizes moral damages – caused by the infringement of procedural fundamental 

rights – as the basis of liability. It is especially possible as the right to a fair trial, 

enshrined under the Charter, must be respected by the Member States in EU-related 

cases. That obligation is being imposed on the Member States in terms of EU law; the 

violation of such rules amounts to the infringement of EU rights. It is however 

necessary that moral damages could be invoked as well. 



 

 

229 

 

VII. Annex 

Remedies under national laws offering a comparable level of protection of individual 

rights to that provided by the Köbler principle in the event of breach of EU law by 

Member State courts
1181

 

 

 State liability Retrial 
Constitutional 

complaint 

Belgium 
   

Bulgaria 
   

Czech Republic 
   

Denmark 
   

Germany 
   

Estonia 
   

Ireland 
   

Greece 
   

Spain 
   

France  
   

Croatia 
  theoretical possibility 

Italy 
   

Cyprus 
   

Latvia 
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 The summary table provides an indicative overview of all theoretical possibilities acknowledged in 

the Member States to remedy the violation of EU law by Member State supreme courts. Green colour 

indicates that Member State courts have already expressively used the remedy for violation of EU law. 

Orange colour indicates that despite the existence of such a remedy in the domestic legal order, it has not 

yet been succesfully used for EU law violations; or it has only been accepted in one matter of law. 
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 State liability Retrial 
Constitutional 

complaint 

Lithuania 
in administrative law in administrative law  

Luxembourg 
   

Hungary 
   

Malta 
   

Netherlands 
   

Austria 
  in administrative law 

Poland 
 in fiscal law  

Portugal 
   

Romania 
 in administrative law  

Slovenia 
   

Slovakia 
 in civil law  

Finland 
   

Sweden 
   

United Kingdom 
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Tézisek 

A kutatás háttere 

Az Európai Unió Bírósága (a továbbiakban EUB) 2003. szeptember 30-án 

kihirdetett, Köbler-ügyben hozott ítéletével (C-224/01, ECR, EU:C:2003:513) 

kimondta, hogy a tagállam köteles megtéríteni a kárt, amelyet a tagállami végső fokon 

eljáró bíróság uniós jogot sértő ítéletével a feleknek okoz. E kárfelelősség feltételei 

lényegében megegyeznek a tagállami kártérítési felelősség általános feltételeivel, vagyis 

a megsértett norma az egyén számra jogokat kell, hogy biztosítson, a jogsértésnek 

kellően súlyosnak kell lennie, illetve közvetlen okozati összefüggés kell, hogy 

fennálljon a jogsértés az elszenvedett kár között. E feltételeket az ítélkezési tevékenység 

sajátosságaira tekintettel az EUB annyiban szigorította, hogy a jogsértést abban az 

esetben tekinti kellően súlyosnak, ha a bíróság az alkalmazandó jogot nyilvánvaló 

módon hagyta figyelmen kívül. 

Mivel az uniós jognak nincs saját kikényszerítési eszköztára, az uniós előírások 

érvényesítésében a nemzeti szabályozásra kell támaszkodnia. Ez azzal jár, hogy a 

tagállami kárfelelősséget is a nemzeti bíróságok előtt, a nemzeti eljárási szabályok 

alapján lehet érvényesíteni. Ennek során nehézséget jelent, hogy a nemzeti 

jogrendszerekben a bírósági jogkörben okozott kár megtérítésére szűk körben van 

lehetőség. Ennek következtében a tagállami szabályok alapján a Köbler-elvre 

hivatkozva kártérítést kérni a gyakorlatban sok esetben vagy egyáltalán nem, vagy csak 

nagyon szigorú feltételek mellett lehet. 

Ugyanakkor az EU jog megsértése esetén fennálló tagállami kárfelelősséget mint 

jogorvoslatot közvetlenül az uniós jog írja elő. Ezért a károsult személyeknek 

biztosítani kell a lehetőséget, hogy az uniós jogra hivatkozva érvényesítsék kártérítési 

igényüket, függetlenül a nemzeti jogokban meglévő korlátozásoktól. Ez azt jelenti, hogy 

a Köbler-elv alapján előterjesztett kereset esetén az eljáró nemzeti bíróságnak mellőznie 

kell tennie a felelősség érvényesítését akadályozó nemzeti szabályok alkalmazását. Ez 

azért is különösen fontos, mert az EUB ítélkezési gyakorlata értelmében a Köbler-

felelősség az egyetlen, uniós jog alapján általános érvénnyel rendelkezésre álló 

jogorvoslat arra az esetre, ha az EU jog megsértése a tagállami végső fokon eljáró 

bíróság ítéletéből ered.  

A kutatás célkitűzései 

Az EUB ítéletének kihirdetése óta számos tanulmány született az uniós jog nemzeti 

bíróságok általi megsértése esetén fennálló kártérítési felelősségről. Ennek ellenére 

azzal a kérdéssel kevesen foglalkoztak, hogy a Köbler-ügyben kimondott, sokszor 

kritizált elvet mennyiben és hogyan érvényesítik a nemzeti bíróságok. Több szerző 

előrevetítette, hogy a Köbler-felelősséget a gyakorlatban nem fogják alkalmazni, 

azonban a doktrína megfogalmazása óta eltelt több, mint tíz év alatt nem született 

tanulmány ennek vizsgálatáról. 

Ez a dolgozat a Köbler-elv gyakorlati érvényesüléséről, hatásáról és jövőbeni 

alkalmazási lehetőségeiről szól. Az elv gyakorlati alkalmazását azonban nem csak a 

kártérítési felelősség szabályai, hanem az azt körülvevő jogi szabályozási környezet is 
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befolyásolja. Erre tekintettel a dolgozat a Köbler-felelősséget az uniós jog tagállami 

bíróságok általi megsértése esetére rendelkezésre álló egyéb jogorvoslatok 

kontextusában vizsgálja. 

Egyrészt, a dolgozat a felelősség gyakorlati érvényesítésével kapcsolatos kérdéseket 

vizsgál, úgy mint: Mennyiben érvényesítik a gyakorlatban a Köbler-doktrínát a 

tagállami bíróságok? Mi a Köbler-elv gyakorlati funkciója? 

Másrészt, a dolgozat a kártérítési felelősséget a jogorvoslatok rendszerében 

vizsgálva az alábbi kérdésekre keres választ: Helyettesíthető-e a kártérítési felelősség 

más jogorvoslattal? Mennyien szükséges a jogorvoslatok egységesítése az EU-ban? Az 

uniós vagy a tagállami jognak kell-e meghatároznia az uniós jog tagállami bíróságok 

általi megsértése esetén rendelkezésre álló jogorvoslati lehetőségeket? Mi a hatékony 

bírósági jogvédelem követelményéből adódó minimális elvárás e tekintetben? 

Harmadrészt, a dolgozat kitér a Köbler-elv elméleti kérdéseire és vizsgálja annak 

jövőbeni alkalmazási lehetőségeit. E tekintetben az alábbi kérdésekre keres választ: A 

kártérítési felelősség alapja az uniós jog anyagi szabályának téves alkalmazása, vagy 

pedig az előzetes döntéshozatali kérelem előterjesztésére vonatkozó kötelezettség 

megsértése? Milyen esetekben lehet a jogsértést kellően súlyosnak tekinteni? Fennáll-e 

kártérítési felelősség önmagában az előzetes döntéshozatali kérelem előterjesztésére 

vonatkozó kötelezettség megsértése esetén? Elképzelhető-e a jövőben a kártérítési 

felelősség kiterjesztése az alapjogi jelentőségű eljárási szabályok, így például a 

tisztességes eljáráshoz való jog megsértésére? 

A vizsgálat alapvető célja annak megértése, hogy mi a Köbler-felelősség gyakorlati 

szerepe az uniós jog tagállami bíróságok általi megsértése esetén igénybe vehető 

jogorvoslatok komplex rendszerében. 

A dolgozat felépítése 

Az első fejezet a bevezetés, amely a dolgozat céljával, a kutatás módszerével, és a 

dolgozatban használt terminológiával összefüggő kérdéseket tisztáz. 

A dolgozat második fejezete összefoglalást nyújt az uniós jog érvényesülésének és 

alkalmazásának szabályairól; emellett röviden bemutatja és az EU és a tagállamok 

közötti, az eljárási és jogorvoslati szabályok meghatározására vonatkozó hatásköri 

előírásokat. 

A harmadik fejezet témája a Köbler-doktrína gyakorlati alkalmazása. E fejezet 

három részből áll; az első rész az EUB vonatkozó ítélkezési gyakorlatát mutatja be. A 

második rész a Köbler-felelősség tagállami alkalmazásával foglalkozik. Ennek 

keretében először áttekinti a bírósági jogkörben okozott kár megtérítését korlátozó 

előírásokat a tagállami jogokban. Ezt követően harminc ítélet feldolgozásán keresztül 

tagállamonként elemzi a rendelkezésre álló releváns ítélkezési gyakorlatot annak 

vizsgálata érdekében, hogy e korlátozó szabályokat a nemzeti bíróságok az uniós jog 

megsértésére hivatkozva előterjesztett kérelmek esetén is alkalmazzák-e. A fejezet arra 

vonatkozó következtetésekkel zárul, hogy milyen eredménnyel tudták a felek 

érvényesíteni az uniós jog bíróság általi megsértése esetén fennálló tagállami 

kárfelelősség szabályát a 28 tagállamban 2003 és 2016 között. Ennek keretében a 

harmadik rész értékeli a Köbler-doktrína gyakorlati szerepét az uniós jog hatékony 

érvényesítésében és az egyének uniós jogból eredő jogainak biztosításában.  

A negyedik fejezet a kártérítési felelősséget az uniós jog bírósági megsértése esetén 

rendelkezésre álló jogorvoslatok rendszerében vizsgálja. Ennek keretében rámutat, hogy 
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a Köbler-felelősség nem az egyetlen rendelkezésre álló jogorvoslati eszköz az uniós 

jogot sértő ítéletek ellen. A fejezet öt részből áll, amelyből az első három egy-egy 

alternatív jogorvoslatot mutat be. Az első jogorvoslat a Francovich-felelősség, azaz a 

tagállami jogalkotó vagy végrehajtó szervek mulasztása miatt előterjesztett kárigény. E 

jogorvoslat igénybevétele a Köbler-felelősség helyett abban az esetben lehetséges, ha az 

uniós jog megsértésével okozott kár egyszerre több tagállami szervnek is felróható. A 

második alternatív jogorvoslat a per újratárgyalása azon az alapon, hogy a jogerős ítélet 

ellentétes az EU jogával. A harmadik jogorvoslat az alkotmányjogi panasz annak 

alapján, hogy az uniós jogot sértő ítéletet hozó tagállami bíróság eljárása ellentétes a 

nemzeti alkotmányban biztosított tisztességes eljáráshoz vagy törvényes bíróhoz való 

joggal. Ez a jogorvoslat az uniós jog megsértésével összefüggésben arra hivatkozva 

alkalmazható, hogy az alkotmányos szabályok sérelmét az előzetes döntéshozatali 

eljárás kezdeményezésére vonatkozó kötelezettség megsértése okozta. A negyedik 

fejezet negyedik része további, nem általánosan alkalmazott, hanem egyes 

tagállamokban ismert jogorvoslatokat mutat be. Az alternatív jogorvoslatok elemzése 

keretében a dolgozat bemutatja a törvényi szabályozást és az ítélkezési gyakorlatot, 

valamint elemzi e jogorvoslatok Köbler-felelősséghez való viszonyát; ezt követően 

pedig azt vizsgálja, hogy a jogorvoslat a Köbler-felelősséggel legalább egyenértékű 

egyéni jogvédelmet biztosít-e. E fejezet annak elemzésével zárul, hogy az uniós jog 

tagállami bíróság általi megsértése esetére biztosított jogorvoslatokat az uniós vagy a 

tagállami jognak kell-e meghatározni. E tekintetben az ötödik rész arra is választ keres, 

hogy az uniós jog konkrét jogorvoslatot (ez esetben a Köbler-felelősséget) ír-e elő, vagy 

pedig általában véve a jogvédelem azon szintjét határozza meg, amelyet a 

tagállamoknak az uniós jog megsértése esetén biztosítaniuk kell.  

Az ötödik fejezet a Köbler-felelősség elméleti kérdéseivel és jövőbeni alkalmazási 

lehetőségeivel foglalkozik. E fejezet három részből áll. Az első rész az „alkalmazandó 

jog nyilvánvaló megsértésére” vonatkozó előírást elemzi és bemutatja a jogirodalom 

véleményét e feltételről. A második rész a tagállami bíróságok uniós jog alkalmazásával 

összefüggő kötelezettségeit elemezve azokat az eseteket vizsgálja, amelyek elméletileg 

megvalósíthatják e minősített jogsértést. Ennek keretében e rész külön foglalkozik az 

előzetes döntéshozatali eljárás kezdeményezésével kapcsolatos kötelezettség 

megsértésével, és elemzi e jogsértés viszonyát a kártérítési felelősség alapjául szolgáló 

egyéb jogsértésekhez. A harmadik rész kitér a Köbler-felelősség alkalmazásának 

jövőbeni lehetőségeire, és különösen arra a kérdésre, hogy a kártérítési felelősség az 

eljárási alapjogok, így például az EU Alapjogi Chartájában biztosított tisztességes 

eljáráshoz való jog megsértése esetén is megállapítható-e.  

A kutatás módszertana és a felhasznált források 

A nyelvi korlátok és a rendelkezésre álló források szűkössége miatt a kutatást nem 

közvetlenül a tagállami normatív szabályokra támaszkodva végeztem el. Ehelyett a 

kutatás alapjául az uniós jog tagállami megsértésével kapcsolatos, különböző 

adatbázisokban közzétett ítélkezési gyakorlat szolgált. A jogesetek felkutatásához 

elsősorban az alábbi adatbázisokat használtam:  

 ACA Europe. National reports. ‘Consequences of incompatibility with EC law for 

final administrative decisions and final judgments of administrative courts in the 

Member States’ [ACA Europe, Tagállami beszámolók. ‘A tagállami közigazgatási 

határozatok és közigazgatási perben hozott jogerős ítéletek uniós joggal való 
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összeegyeztethetetlenségének következményei’] 21. kollokvium, Varsó, 2008. 

június 15.;  

 Bulletin Reflets: Informations rapides sur les développements juridiques présentant 

un intérêt communautaire [Reflets kiadvány: Gyorsjelentés a közösségi jog 

szempontjából jelentős fejleményekről a tagállamok jogában], összeállítja a EUB 

Kutatási és Dokumentációs Igazgatósága; 

 European Current Law Year Book 1996–2014.  

 The European Commission’s Annual Reports to the European Parliament on 

Monitoring the Application of EU Law, Annex VI: Application of EU law by 

national courts: a survey) [A Bizottság éves beszámolója a Parlament számára az 

uniós jog alkalmazásáról, VI. melléklet: Az uniós jog alkalmazása a nemzeti 

bíróságokon: felmérés];  

 The Internet site of the Associations of the Councils of State and Supreme 

Administrative Jurisdictions of the European Union [A tagállami legfelső 

közigazgatási bíróságok és államtanácsok egyesületének internetes oldala], 

különösen a Jurifast és DecNat adatbázisok;  

 The Internet site of the Ius Commune Casebooks for the Common Law of Europe 

[A  közös európai jog Ius Commune jogesettárának internetes oldala], különösen a 

Jean Monnet adatbázis a tagállami kárfelelősségről;  

 The Internet site of the Network of the Presidents of the Supreme Judicial Court of 

the European Union [Az EU legfelső bíróságainak elnökeiből álló hálózat 

internetes oldala];  

Az alkalmazott módszer legfontosabb korlátja, hogy nem minden releváns jogesetet 

publikálnak a fenti adatbázisokban; ebből adódóan a kutatás nem lehetett teljeskörű. 

Ugyanakkor az ítélkezési gyakorlat elemzése több előnnyel is járt. Egyrészt, lehetővé 

tette az élő jog vizsgálatát, és az ítélkezési gyakorlatban kidolgozott fejlemények 

megfigyelését az uniós jogalkalmazás területén. Ez elsősorban azért volt fontos, mert a 

bírósági jogalkalmazás sok esetben rugalmasabban alkalmazkodik az uniós 

előírásokhoz, mint a jogalkotó. Emellett, a közzétett ítéletek a vonatkozó jogszabályok 

azonosítását is segítették.  

A kutatási eredmények  

Az elvégzett kutatás alapján a következő válaszok adhatók a dolgozat célkitűzései 

körében megfogalmazott kérdésekre.  

Mennyiben érvényesítik a gyakorlatban a Köbler-felelősséget a tagállami 

bíróságok?  

Ellentétben azzal, amit a Köbler-ítélet kihirdetése óta sokan prognosztizáltak, a 

Köbler-felelősséget számos tagállami jogrendszerben alkalmazzák. 

Tizenhárom tagállam elismerte annak – legalább elméleti – lehetőségét, hogy a 

legfelső bíróságok uniós jogot sértő ítéleteiért az állam felelősségre vonható (Belgium, 

Bulgária, Németország, Franciaország, Olaszország, Litvánia, Hollandia, Ausztria, 

Lengyelország, Portugália, Finnország, Svédország és az Egyesült Királyság). Ráadásul 
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a luxembourgi és szlovák bíróságok által előterjesztett előzetes döntéshozatali kérelmek 

arra utalnak, hogy ezek a tagállamok is hajlanak a Köbler-doktrína alkalmazására.  

A tagállamok többségében a bíróságok vezették be e kárfelelősséget a nemzeti 

jogrendszerbe. Kilenc tagállamban a bíróságok az uniós jog megsértésére hivatkozva 

előterjesztett kártérítési kérelmeket közvetlenül a Köbler-elv alapján, a nemzeti 

jogszabályokat félretéve bírálták el (Bulgária, Németország, Franciaország, Litvánia, 

Hollandia, Ausztria, Portugália, Finnország és Egyesült Királyság). Ez azzal a 

következménnyel járt, hogy e fenti kilenc tagállamban a kártérítési felelősség feltételei 

megkettőződtek: az uniós jog megsértése alapján előterjesztett kárigények 

megtérítésének enyhébb feltételek alapján van helye, mint a nemzeti jog megsértése 

alapján előterjesztett igényeknek. A kivétel Belgium, ahol a bírósági ítélkezési gyakorlat 

általános jelleggel, a legfelső bíróságok által elkövetett bármely jogsértésre nézve 

módosította a kártérítés feltételeit.  

Két tagállamban jogalkotói beavatkozásnak köszönhetően vonatkoznak kedvezőbb 

feltételek az uniós jog megsértése alapján előterjesztett kárigények elbírálására 

(Olaszország, Lengyelország). 

Emellett három tagállamban a kártérítési szabályok – általános megfogalmazásukból 

adódóan – alkalmasnak látszanak arra, hogy a Köbler-felelősséget azok alapján 

közvetlenül alkalmazni lehessen (Dánia, Lettország és Svédország). E három 

tagállamból azonban csak Svédországból közöltek ítéletet e felelősség tényleges 

érvényesítéséről.  

Ugyanakkor egyes tagállami bíróságok következetesen visszautasítják, hogy az 

uniós jog megsértésére hivatkozva előterjesztett kártérítési igényeket a Köbler-ítéletben 

megfogalmazott feltételeknek megfelelően, a nemzeti korlátozó szabályokat félretéve 

bírálják el (Magyarország). Másrészt nincs arra utaló jel, hogy a többi, eddig nem 

említett tíz tagállamban a Köbler-felelősséget – akár elméleti lehetőség szintjén – 

elismernék a bíróságok. 

Emellett fontos megjegyezni, hogy még azokban a tagállamokban is csak nagyon 

ritkán alkalmazták ezt a jogorvoslatot, ahol a kártérítési felelősség érvényesítése elvileg 

lehetséges. Ráadásul csak nagyon ritka esetben került sor kártérítés megítélésére; az 

uniós jog megsértése miatt előterjesztett kárigények nagy részét elutasították a 

bíróságok.  

Mi a Köbler-elv valós, gyakorlati jelentősége?  

A kutatási eredmények azt mutatják, hogy az EUB jogorvoslatokkal kapcsolatos 

ítélkezési gyakorlata, így a Köbler-ítélet is, hatással van a tagállami jogrendszerekre, és 

hozzájárul az egyének jogvédelmi szintjének emeléséhez. Ez a kedvező változás több 

tekintetben is megnyilvánul; egyrészt a kártérítési felelősség elismerésében (lásd az első 

kutatási kérdésre adott választ), másrészt pedig egyéb jogorvoslatok bevezetésében a 

tagállami jogrendszerekbe (lásd a harmadik kutatási kérdésre adott választ). Egyes 

esetekben a tagállami változások meg is haladják azt a szintet, amit az EUB ítélkezési 

gyakorlata az uniós jogot sértő jogerős ítéletekkel okozott kár megtérítése tekintetében 

megkövetel.  

Ennek ellenére a Köbler-felelősség a legtöbb konkrét esetekben nem bizonyult 

hatékony jogorvoslati eszköznek. Valójában nagyon kevés ügyben – a kutatás 

eredményei alapján négyben – került sor kártérítés megítélésére; ez pedig azt mutatja, 

hogy a Köbler-elv inkább preventív mintsem reparatív funkciót tölt be a jogorvoslatok 
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rendszerében. Ebből adódóan a kárfelelősség elsődleges funkciójának inkább az 

tekinthető, hogy a tagállami bíróságokat az uniós jogból eredő kötelezettségeik 

betartására, az EU jog helyes alkalmazására ösztönzi.  

Helyettesíthető-e Köbler-felelősség más jogorvoslattal? 

A tapasztalat azt mutatja, hogy egyes tagállamokban az uniós jogot sértő jogerős 

ítélettel okozott kár orvosolására a kártérítési felelősségtől eltérő más jogorvoslatok is 

rendelkezésre állnak. Ezek a jogorvoslatok egyes esetekben még hatékonyabb 

jogvédelmet is biztosítanak, mint a Köbler-felelősség. A két legfontosabb alternatív 

jogorvoslat e tekintetben a per újratárgyalása és az alkotmányjogi panasz.  

Ami az első lehetőséget illeti, öt tagállamban került sor a per újratárgyalására azon 

az alapon, hogy a jogerős ítélet ellentétes volt az uniós joggal (Litvánia, Románia, 

Szlovákia, Finnország és az Egyesült Királyság). Két tagállamban külön jogszabályi 

előírás biztosítja az újratárgyalás lehetőségét, amennyiben a jogerős ítélet EU jogot sért 

(Románia, Szlovákia). Ezeket a jogszabályi előírásokat 2008-ban vezették be a román 

közigazgatási perrendtartásról, illetve a szlovák polgári perrendtartásról szóló 

törvénybe. A többi három tagállamban a per újratárgyalásának feltételeire vonatkozó 

általános szabályozásnak köszönhetően volt lehetőség arra, hogy e jogorvoslatot az 

uniós jogot sértő ítéletekre is alkalmazzák (Finnország, Litvánia és Egyesült Királyság). 

Ezekben a tagállamokban újratárgyalást lehet kérni, amennyiben a jogerős ítélet 

kirívóan súlyos jogsértést valósít meg. Ebből a szempontból hasonló szabályozást 

tartalmaz a dán, a máltai és a svéd jog is, így, elméletileg, e jogorvoslat alkalmazása az 

EU jogot sértő ítéletekre ezekben az államokban is lehetséges. 

Ami az alkotmányjogi panaszt illeti, öt tagállamban van lehetőség arra, hogy a 

kérelmezők közvetetten az uniós jog megsértésére hivatkozva kérjenek alkotmányos 

védelmet (Csehország, Németország, Ausztria, Szlovénia és Szlovákia). E 

tagállamokban a törvényes bíróhoz és a tisztességes eljáráshoz fűződő alkotmányos 

jogokon keresztül, közvetetten biztosítható, hogy az EU jog értelmezését érintő ügyben 

a tagállami bíróság előzetes döntéshozatali kérelmet terjesszen az EUB elé. Ez pedig 

végső soron az uniós jog által biztosított alanyi jogok védelméhez is hozzájárul. 

Megjegyzendő, hogy az EUB maga is számításba veszi a Köbler-felelősség 

szempontjából az előzetes döntéshozatali kérelem előterjesztésével kapcsolatos 

kötelezettség megsértését, illetve az előterjesztési kötelezettség pontos feltételei az 

uniós jogban sem egyértelműek. Amennyiben tehát figyelembe vesszük a Köbler-

felelősséghez fűződő szigorú szabályokat, úgy általában véve az alkotmányjogi panasz 

alapján biztosított jogvédelem sem látszik kevésbé hatékonynak, mint a tagállami 

kárfelelősség. Erre tekintettel nem kizárt, hogy egyes tagállamokban és bizonyos 

feltételek mellett az alkotmányjogi panasz a kártérítési felelősséghez hasonló szintű 

jogvédelmet biztosít.  

Mennyiben szükséges a jogorvoslatok egységesítése? Az uniós vagy a tagállami 

jognak kell-e meghatároznia az uniós jog tagállami bíróságok általi megsértése esetén 

rendelkezésre álló jogorvoslati lehetőségeket? 

A kutatás eredményei alapján nem feltétlenül szükséges a jogorvoslatok 

egységesítése az uniós jog hatékony érvényesülésének, illetve az egyének hatékony 

bírósági jogvédelmének a biztosításához. Álláspontom szerint a tagállami jogorvoslati 

és eljárásjogi előírások nem feltétlenül sértik az EU jogot még akkor sem, ha a kártérítés 
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feltételei nem biztosítják a Köbler-felelősség hatékony érvényesülését. Véleményem 

szerint ugyanis abban az esetben, ha az uniós jog megsértése esetére a kártérítési 

felelősségtől eltérő más jogorvoslatok rendelkezésre állnak és hatékony egyéni 

jogvédelmet biztosítanak, úgy nem sérül sem az uniós jog hatékony érvényesüléséhez, 

sem pedig a hatékony bírósági jogvédelemhez fűződő alapvető jog.  

Ennek az álláspontnak az elfogadása azt jelenti, hogy az uniós jog hatékony 

érvényesülésének elvét nem önmagában a Köbler-felelősség vonatkozásában, hanem a 

jogorvoslatok rendszerére kiterjesztve kell értelmezni.  

Ez a felfogás több előnnyel is jár. Egyrészt összeegyeztethető az uniós jog olyan 

alapvető elveivel, mint a tagállami eljárásjogi autonómia, az uniós jog hatékony 

érvényesülése, a hatékony bírósági jogvédelem, valamint az eljárásjogi ésszerűség. A 

jogorvoslatok általánosságának követelménye sem sérül, hiszen a tagállamok továbbra 

is kötelesek – valamely – jogorvoslatot biztosítani az EU jog megsértése esetére, azaz az 

egyéni jogvédelem is biztosított. Ráadásul azzal, hogy a tagállamnak lehetősége van 

arra, hogy maga válasszon az alkalmazott jogorvoslatok közül, a fordított 

diszkriminációból eredő nehézségek is elkerülhetővé válnak. 

Mindent egybevetve, egyetértek Michael Dougan-nal abban, hogy a Köbler-elv nem 

külön és kifejezetten kártérítéshez való jogot keletkeztet, hanem egy jogorvoslathoz 

való általános jogot, amelyet a tagállam bármely formában jogosult biztosítani. Ez az 

újszerűnek tűnő megoldás nem más, mint a jogorvoslati és eljárási autonómia elvének 

újraértékelése. E felfogás az értelmében a tagállam hatáskörébe tartozik a rendelkezésre 

álló jogorvoslatok meghatározása, azzal a feltétellel, hogy annak hatékonyban kell 

biztosítania az uniós jog érvényesülését. Az egyetlen újdonság e tekintetben, hogy a 

hatékony, illetve megfelelő jogvédelem szintjét a Köbler-feltételek határozzák meg.   

Mi a hatékony bírósági jogvédelem követelményéből adódó minimális elvárás 

ebből e tekintetben? 

Álláspontom szerint a Köbler-felelősség elsődleges funkciója az egyéneket 

megillető jogvédelem azon minimális szintjének meghatározására, amit a tagállamok az 

uniós jog tagállami bíróságok általi megsértése esetén biztosítani kötelesek.  

Általánosságban megállapítható, hogy a jogvédelem szintje megfelel a Köbler-

ügyben támasztott elvárásoknak, amennyiben a jogrendszer szankcionálja a kirívóan 

súlyos, illetve szándékos jogsértéséket, valamint amennyiben adott az elvi lehetőség az 

uniós jogot sértő jogerős ítéletek felülvizsgálatára. Ugyanakkor, nem szándékos 

jogsértés esetén a tagállamok szabadon állapíthatják meg a kártérítési felelősség 

szubjektív feltételét, azaz a jogsértés súlyosságának mércéjét.   

Amennyiben elfogadjuk, hogy a tagállam nem köteles a jogorvoslatot kártérítés 

formájában nyújtani, úgy a tagállam eleget tesz a hatékony bírósági jogvédelem 

követelményéből eredő kötelezettségének, amennyiben a kirívóan súlyos és szándékos 

jogsértésék ellen, bármely formában, jogorvoslati lehetőséget biztosít.  

A kutatás eredményei azonban azt mutatják, hogy még ez a viszonylag alacsony 

szintű védelmet sem biztosítja minden tagállam (Észtország, Írország, Görögország, 

Spanyolország, Ciprus, Luxembourg és Magyarország). Felmerül a kérdés, hogy nincs-e 

szükség intézkedés meghozatalára azon tagállamok ellen, amelyek semmiféle 

jogorvoslati lehetőséget nem biztosítanak az uniós jogot kirívóan súlyosan vagy 

szándékosan sértő bírósági ítéletek ellen. Az egyik lehetséges megoldás 

kötelezettségszegési eljárás megindítása az állam ellen az EUB előtt az EUMSZ 
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268/270 cikkei alapján. Tekintettel arra, hogy akár az uniós jogot általános jelleggel és 

visszatérően sértő ítélkezési gyakorlat, akár az uniós jogot sértő törvényi szabályozás a 

kötelezettségszegés kimondása alapjául szolgálhat, a tagállam elleni kereset 

valószínűleg sikeres lenne. Egy másik lehetséges eljárás az EJEE 13. cikkében 

biztosított hatékony bírói jogvédelem elvének sérelmére hivatkozással indítvány 

előterjesztése az EJEB előtt. 

A kártérítési felelősség alapja az uniós jog anyagi szabályának téves alkalmazása, 

vagy pedig az előzetes döntéshozatali kérelem előterjesztésére vonatkozó kötelezettség 

megsértése?  

Mint ahogy arra Sacha Prechal is rámutatott, a kártérítési felelősség alapjául 

szolgáló jogsértő magatartás a tagállami szerv EU jog alkalmazására vonatkozó eljárási 

kötelezettségének (jelen esetben az EUMSZ 267. cikkének) a megsértése. Emellett 

ugyanakkor ezen eljárási előírás (jelen esetben előterjesztési kötelezettség) megsértése 

csak akkor keletkeztet kártérítési kötelezettséget, ha az egyben az uniós anyagi 

szabályból eredő egyéni jogok megsértését is eredményezi. Ez utóbbi azért különösen 

fontos, mert anyagi előírás megsértése hiányában, adott esetben, hiányzik a kártérítés 

két alapvető feltétele: a kár és az okozati összefüggés.   

Milyen esetekben lehet a jogsértést kellően súlyosnak tekinteni?  

Az elemzés alapján a tagállami bíróság uniós jogot sértő ítélete elméletileg két 

esetben kellően súlyos ahhoz, hogy megalapozza a tagállam Köbler-elv alapján fennálló 

kártérítési felelősségét. Az egyik eset, amikor a bíróság olyan kérdésben hoz az uniós 

anyagi szabályt sértő ítéletet, amelyben még nem áll rendelkezésre EUB ítélkezési 

gyakorlat, és a tagállami bíróság anélkül hozza meg a döntését, hogy megfontolná 

előzetes döntéshozatali kérelem előterjesztését. A másik eset, amikor a tagállami 

bíróság szándékosan az EUB ítélkezési gyakorlatától eltérő döntést hoz; ebből a 

szempontból nincs jelentősége annak, hogy az anyagi szabály megsértéséhez az 

előterjesztési kötelezettség megsértése is kapcsolódik.     

Fennáll-e kártérítési felelősség önmagában az előzetes döntéshozatali kérelem 

előterjesztésére vonatkozó kötelezettség megsértése esetén?  

Véleményem szerint a tagállam kártérítési felelőssége azokban az esetekben áll fenn, 

amikor a tagállami bíróság megsérti az uniós norma alkalmazásával kapcsolatos eljárási 

kötelezettségét, és ezzel a peres fél EU jogból eredő jogai sérülnek. A jelenlegi EUB 

ítélkezési gyakorlat és a felelősség feltételeinek elemzése azt mutatja, hogy mind az 

anyagi uniós szabály, mind pedig az uniós jog alkalmazására vonatkozó eljárási szabály 

megsértése szükséges a kártérítési felelősség fennállásához. Mivel pedig az előzetes 

döntéshozatali eljárás kezdeményezésére vonatkozó kötelezettség megsértése 

önmagában nem jár sem az egyének számára jogokat biztosító norma megsértésével, 

sem pedig anyagi kárral, így ez önmagában nem elég a kártérítési felelősség 

fennállásához. 

Nem kizárt ugyanakkor, hogy az előterjesztési kötelezettség megsértését az EU 

Alapjogi Chartájának 47. cikkében biztosított tisztességes eljáráshoz való jog 

megsértéseként értékeljük. Ebben az esetben – és feltéve, hogy a nemvagyoni kár 
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megsértését is elfogadjuk – felmerülhet a tagállam kártérítési felelőssége ezen eljárási 

jog megsértéséért. Ebben a kérdésben azonban még nem hozott döntést az EUB. 

Elképzelhető-e a jövőben a kártérítési felelősség kiterjesztése az alapjogi 

jelentőségű eljárási szabályok, így például a tisztességes eljáráshoz való jog 

megsértésére? 

Nem lehet kizárni, hogy az EUB ítélkezési gyakorlata olyan irányba fejlődik, hogy – 

az eljárási alapjogok megsértésével okozott – nemvagyoni kár megtérítését is lehetővé 

teszi. Ez különösen azért is lehetséges, mert a tisztességes eljáráshoz való jogot a EU 

Alapjogi Chartája is nevesíti, így azt a tagállamoknak az uniós jog alkalmazását érintő 

ügyekben tiszteletben kell tartaniuk. Ez a kötelezettség az uniós jogból ered, így annak 

megsértése uniós jogsértést valósít meg. Ugyanakkor a kártérítési felelősség elismerése 

ezekben az ügyekben csak akkor lesz lehetséges, hogy nemvagyoni kár megtérítését is 

előírja a szabályozás. 
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