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INTRODUCTION:
QUESTIONS, DEFINITIONS AND CONCEPTUAL
FOUNDATIONS

Much is said and known about corruption. It is in the news, economic reports,
political scandals and debates in the streets, comprehensive strategies of international
and non-governmental organizations. It is an everyday practice of petty exchanges
and mutual favours, but also a set of complicated transactions in politics and business
far beyond the reach or knowledge of ordinary citizens. Much is regulated about
corruption. The number and scope of anti-corruption laws is constantly growing both
on international and national level.1 Article 5 Point 1 and 3 of the United Nations
Convention against Corruption (hereinafter: UNCAC) calls on its 178 state parties2 to
“develop and implement or maintain effective, coordinated anti-corruption policies”
and

“endeavour to periodically evaluate relevant legal instruments and

administrative measures with a view to determining their adequacy to prevent and
fight corruption”. Nevertheless, the implementation of such a requirement is not
1

Inter-American Convention against Corruption of 29 March 1996, in force since 3 June 1997; OECD
Convention on Combating Bribery of Foreign Public Officials in International Business Transactions
of 17 December 1997, in force since 15 February 1999. Council of Europe: Criminal Law Convention
on Corruption of 27 January 1999 (ETS No. 173); Additional Protocol of 15 May 2003 (ETS No. 191),
in force since 1 February 2005; Civil Law Convention on Corruption of 4 November 1999 (ETS No.
174); Group of States against Corruption (GRECO), since 1999. Committee of Ministers:
Recommendation No. R (2000)10 on Codes of Conduct for Public Officials of 11 May 2000;
Recommendation Rec. (2003) 4 on Common Rules against Corruption in the Funding of Political
Parties and Electoral Campaigns of 8 April 2003; United Nations Convention against Corruption of 31
October 2003 (UNCAC), in force since 14 December 2005, UNTS vol. 2349, p. 41 (UN Doc.
A/58/422). In the EU: Convention drawn up on the basis of Article K.3 of the Treaty on European
Union, on the protection of the European Communities’ financial interests (CFPI Convention) of 26
July 1995, No. C 316/49, 27/11/1995, in force since 17 October 2002; Convention drawn up on the
basis of Article K.3 of the Treaty on European Union, relating to extradition between the Member
States of the European Union No. C 313/12, 23/10/1996, in force since 17 October 2002; Convention
drawn up on the basis of Article K.3 (2) (c) of the Treaty on European Union on the fight against
corruption involving officials of the European Communities or officials of Member States of the
European Union of 26 May 1997, No. C 195/2 25/06/1997, in force since 17 October 2002; European
Commission, Communication on Fighting Corruption of 6 June 2011 (COM (2011) 308 final). Africa:
African Union Convention on Preventing and Combating Corruption of 11 July 2003, in force since 4
August 2006; Southern African Development Community (SADC) Protocol against Corruption of 14
August 2001, in force since 6 July 2005. Original compilation by Anne Peters (2015) Corruption and
Human Rights. Working paper series No. 20, Basel Institute on Governance. (Available at:
http://www.mpil.de/files/pdf4/Peters_Corruption_and_Human_Rights20151.pdf) p. 8 (Last accessed:
26 January 2016)
2
United Nations Convention against Corruption signature and ratification status as of 1 December
2015. Available at: https://www.unodc.org/unodc/en/treaties/CAC/signatories.html (Last accessed: 26
January 2016)
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without obstacles. While the states concerned are subjects to special mechanisms
reviewing the implementation of the relevant provisions of UNCAC3, the social
perception and effectiveness of the actual application of the relevant laws is
monitored or researched less thoroughly.

Much is problematic with the application of anti-corruption laws. In general, there is a
widespread uncertainty regarding the social, legal and moral perception of which
deeds count as corruption due to the high degree of variation among cultures, also
within the borders of nation states. While governments are trying to overcome the
diverse nature of corruption by enacting the most common forms of intolerable social
wrongs into Criminal Codes and sanction them with adequately strict consequences,
corrupt transactions become increasingly sophisticated falling outside the scope of
criminal law. Moreover, corruption is often seen as the victimless crime, because,
presumably, each party involved gains its own benefit or reward if the transaction is
carried out in a mutually satisfactory manner. If there are no victims to the crime,
presenting sufficient evidence in legal procedures about the altogether secretive
exchanges is almost impossible. Under those circumstances corruption is closely tied
to impunity, and as such, seems to offer decisively more gain than the consequent
implementation of anti-corruption laws.

On policy level, deficiencies and gaps in the implementation of anti-corruption
legislation have been revealed on numerous occasions. Expert reports by Global
Integrity highlighted several ‘disjunctions’ between national law and practice.4 For
example, the non-governmental organisation’s (hereinafter: NGO) international
research about corruption in political and campaign financing concluded that there are
no evident casual links between the strength of the legal framework and its impact on
social reality. The report published in 2014 warned that “an absence of regulation
does not necessarily result in widespread misconduct”, while “established legal
frameworks” could still be „routinely violated”. Global Integrity also called the
3

See Resolution 3/1 of the Conference of the States Parties to the United Nations Convention against
Corruption.
(Available at: https://www.unodc.org/documents/treaties/UNCAC/Publications/ReviewMechanismBasicDocuments/Mechanism_for_the_Review_of_Implementation_-_Basic_Documents_-_E.pdf
)
(Last accessed: 26 January 2016)
4
The series of Global Integrity Reports are available at: https://www.globalintegrity.org/downloads/.
(Last accessed: 26 January 2016)
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attention to the “the extent to which political traditions and particular contexts inform
the effectiveness and needs of a given regulatory system”.5 According to AidData and
The Institute for the Theory and Practice of International Relations when it comes to
turning policies and regulations into actual steps and measures “anti-corruption
stands apart as the policy domain with highest level of (net) domestic opposition to
reform and the worst track record of reform implementation”.6 The report suggests
that even if governments comply with international law by adopting the required
regulations, ‘ticking the boxes’ of the review sheets applied by the monitoring bodies
cannot guarantee the enforcement of the provisions in fact. Furthermore, there is no
homogenous approach to corruption, not even under the auspices of one international
organization with declared common principles. The European Commission’s 2013
Special Barometer on Corruption reflected the differences among countries, cultures
and people. In the so-called New Member States (or NMS12) encompassing the postsocialist countries of Central and Eastern Europe people are more likely to perceive
corruption as a part of their country’s business culture (74%) compared to Western
European old member states (65%) and rather agree that “the only way to succeed in
business is with political connections (67% vs. 53%)”.7

Why are those findings important? Evidence by research about the approval of
corruption and the resistance against anti-corruption policies cast light on the multiple
realizations of legality and justice as well as the significant gaps between the relevant
legal norms and the behaviour of individuals or groups. The choice of legal actors
whether to implement, challenge, avoid or consciously ignore formally adopted state
law cannot be separated from the social context their decisions are made in. Moreover,
the constantly changing social context transforms personal conducts and popular

5

‘The Money, Politics, and Transparency Campaign Finance Indicators: Assessing Regulation and
Practice in 54 Countries across the World in 2014’ (2014) Global Integrity. (Available at:
https://www.globalintegrity.org/wp-content/uploads/2015/07/MPT-CFI-2014-Key-Findings.pdf) p. 10
(Last accessed: 26 January 2016)
6
‘The Marketplace of Ideas for Policy Change: Who Do Developing World Leaders Listen to and
Why?’ (Executive Summary) AidData, The Institute for the Theory and Practice of International
Relations (2015)
(Available at: http://aiddata.org/sites/default/files/marketplaceofideas_executivesummary.pdf) p. 13
(Last accessed: 26 January 2016)
7
Special Eurobarometer 397, Corruption (2014) European Commission. p. 37 (Available at:
http://ec.europa.eu/public_opinion/archives/ebs/ebs_397_en.pdf) p. 10 (Last accessed: 26 January
2016)
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views.8 Social groups, according to Sally Falk Moore, operate in ‘semi-autonomous
social fields’ which “generate rules and customs and symbols internally”, while
“being vulnerable to rules and decisions and other forces emanating from the larger
world by which” they are surrounded.” 9 While such semi-autonomous fields in
society produce and enforce their own rules, they exist in a higly complex social
matrix; therefore the norms they make often collide with international regulations and
state law. Ideally, such multiplicity of laws, i.e. legal or normative pluralism results in
an individual or collective effort to reach a compromise to fill the gaps between state
law and society as far as the enforcement of regulations are concerned. Nevertheless,
if there is no such common understanding, upon the underlying hypothesis of this
study, personal interests and choices, behaviour and traditions precede over the
implementation of enacted law. Moreover, according to the findings of Hungarian
legal ethnographer Ernő Tárkány Szűcs, the gaps between law and its subjects could
become even wider if the elite in power neglect communities in the lower strata of
society, because such groups, as a consequence, might begin to distinguish themselves
from the legal regulations the elite adopted.10 In case of anti-corruption regulations
lacking commitment at government level and among people, a common perception
that such legislation is merely a tool of cross-pressure by other states, deeply rooted,
thus dominating social traditions, emerging new public moralities as well as radical
normative transformations can limit the efficiency significantly.

My dissertation embarks on a journey to explore the personal, social, legal, political
and economic limits of anti-corruption regulations and aims to answer several
principal questions. First and foremost, are there limitations to anti-corruption
regulations and if so, what are the reasons for the law’s lacking ability to frame and
regulate corruption? Second, if corruption poses threats “to the stability and security
of societies, undermining the institutions and values of democracy, ethical values and
justice and jeopardizing sustainable development and the rule of law” as the
Preamble of UNCAC denotes, how does the inefficiency of anti-corruption laws
8

Stijn Deklerck, Ellen Desmet, Marie-Claire Foblets, Joke Kusters and Jogchum Vrielink, Limits of
Human Rights Protection from the Perspective of Legal Anthropology. In: Erik Claes, Wouter Devroe,
Bert Keirsbilck (Eds.) (2009) Facing the Limits of Law. Springer-Verlag, Berlin, Heidelberg. pp. 375414, p. 375-377
9
Sally Falk Moore, Law and Social Change: The Semi-Autonomous Social Field as an Appropriate
Subject of Study. Law & Society Review 7, 4 (1973), pp. 719-746, p. 720
10
Ernő Tárkány-Szűcs (1981) Magyar jogi népszokások. Gondolat, Budapest. p. 820
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influence the implementation of human rights and democratic principles? Third,
taking my home country as the subject of closer examination, how has the Hungarian
national legal system and society been facing the limits of anti-corruption law
throughout historical, legal and social transformations? Fourth, how do individuals
experience corruption, anti-corruption legislation in their everyday life, the everchanging social reality, and how do they respond to them as time passes? And finally,
how is the law and, particularly, the state is supposed to react to its own limitations?

This study provides an important opportunity to advance the theoretical and practical
understanding of corruption under international and national law and, in particular, in
the Hungarian society. Working on anti-corruption policies and legislation both in
government and the NGO sector in Hungary and on international level for more than a
decade has determined my rather pragmatic research position, the choice of subjects
as well as the use of despcriptive, and, in certain instances, evaluative research
paradigm significantly. Hungary offers a unique insight to the limitations of anticorruption law in a country that has gone through almost 450 years of foreign
occupation and influence, oppressive political regimes, thus multiple social, political,
economic and cultural changes since its foundation more than thousand years ago.
Recently, while coming in 47th in 2014 out of 175 countries, in 2015, it has ranked 50
on Transparency International’s Corruption Perception Index among the 168 countries
examined. Among the 28 member states of the European Union (hereinafter: EU)
Hungary, member of the EU since 2004, tied for the 22nd to 24th spot according to the
international survey.11 The sheer numbers and the declining indexes indicate that
corruption is an inherent part of Hungarian everyday reality. Meanwhile, according
the results of policy analysis, anti-corruption laws fail “at least in part because they
can be expected to elicit only limited support from the citizens whose behaviour they
seek to change”, since “compliance is not particularly rewarding either materially or
normatively and it is often outright costly, while the broader societal benefits from
curbing corruption fail to be communicated effectively or legitimately”.12

The efficiency of law and regulatory quality can be measured and evaluated upon
11

http://transparency.hu/cpi_2015_eng?bind_info=index&bind_id=0 (Last accessed: 27 January 2016)
Agnes Batory, Why Do Anti-Corruption Laws Fail in Central Eastern Europe? A Target Compliance
Perspective. Regulation & Governance 6, 1 (2012) pp. 66 – 82, p. 77
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different methodologies. Economic analysis highlights the costs and targets met by
the regulations concerned. Performance analysis focuses on the bodies and authorities
enforcing laws including courts, public prosecution and the police. International
organisations and NGOs such as the World Bank13, Freedom House14, Transparency
International15, World Justice Project16, and, as mentioned above, Global Integrity
monitor the status of rule of law and democracy using the adoption and
implementation of the relevant regulations as indicators. Policy studies take a step
further, and analyse the lacking efficacy and motivations behind the target, i.e. public
compliance with laws upon instrumental motivations (incentives, monitoring or the
likelihood of getting caught, autonomy and available information) and normative
attributes (the influence of social norms and the legitimacy of government).17

To contribute to a more comprehensive and in-depth understanding of the limitations
of anti-corruption law in this study I am going to combine legal research with the
conceptual framework offered by legal anthropology. Legal analysis provides a
thorough overview of what international and Hungarian regulations have been
adopted with the goal to settle how society and its members ‘ought’ to act towards
corruption. On the contrary to legal scholars and professionals, anthropologists
“cannot take either the nature or the presence of law for granted” as they “must
always question the categories of analysis” that they “can appropriately employ to
describe what our subjects do and how they think about legal phenomena”. 18
Therefore drawing inspiration from socio-anthropological disciplines allows a deeper
understanding of social facts, traditions and patterns of individual behaviour
13

The Worldwide Governance Indicators reports assessed 215 countries between 1996 and 2014, and
examined six dimensions of governance: voice and accountability, political stability and absence of
violence, government effectiveness, regulatory quality, rule of law, and control of corruption. The
project was supported by the World Bank.
(Available at: http://info.worldbank.org/governance/wgi/index.aspx#home) (Last accessed: 2016
January 2016)
14
‘Freedom in the World’ reports are annual study of political rights and civil liberties published as of
1973. (Available at: https://freedomhouse.org/report-types/freedom-world) (Last accessed: 26 January
2016)
15
Transparency International’s National Integrity Studies assess a country’s anti-corruption regulations
and measures and sector by sector. (Available at: https://www.transparency.org/whatwedo/nis) (Last
accessed: 27 January 2016)
16
The World Justice Project’s annual ‘Rule of Law Index’ provides data on how societies in 102
countries of the world experience and perceive rule of law assessing, inter alia, regulatory enforcement.
(Available at: http://worldjusticeproject.org/rule-of-law-index) (Last accessed: 27 January 2016)
17
(Batory 2012) p. 78
18
Fernanda Pirie (2013) The Anthropology of Law. Oxford University Press, Oxford. p. 4
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influencing the ‘artificial construct’ of state law.19 To paint the most comprehensive
picture possible I rely both on legal and non-legal sources in my research. I introduce
and analyse the relevant international and Hungarian legislation, court case law from
a variety of countries and international tribunals, administrative briefings and
documents, results of numerous surveys and other social, primarily anthropological
research, reports of thinks tanks and NGOs as well as journalistic sources. I have done
life-story interviews with elderly Hungarians to enrich the legal findings with
empirical data coming from personal testimonies and combine them with the
conceptual framework of legal anthropology. As far as the temporal aspect is
concerned, in the parts with relevance to Hungary I have deliberately embraced a
historical approach to show the complexity of the social context of state law and its
implementation being constantly shaped by, inter alia, political, cultural and
economical transformations.

Inevitably, any piece of writing, including this study should lay down an adequate
definition about its subject, but corruption offers no simple solution in terms of its
own description. The UNCAC, for example, despite of being the most fundamental
international instrument concerned includes no tangible definition. Academic
disciplines, instead of providing one unified definition, rather emphasize the different
economic, political, social and cultural characteristics, attributes, paradigms and
inherent contradictions related to corruption. As for the practice, the most commonly
used definition by the World Bank “the abuse of public office for private gain” is
rather straightforward and relatively easy to apply to a great variety of deeds in the
public sector.20 On the other hand, while the strength of the World Bank definition
lies in its simplicity, it disregards many important aspects of corruption including the
corrupt transactions committed in the business sector. For the sake of this study,
particularly in the empirical part of the research, I also refer to the widest possible
understanding of the phenomenon, ‘the abuse of entrusted power, office or
competence for private gain’ which might entail pecuniary and non-pecuniary
benefits for the parties concerned. It is also important to note that there is often a

19

James M. Donovan and H. Edwin Anderson (2003) Anthropology & Law. Berghahn, New York. p.
32
20
http://www1.worldbank.org/publicsector/anticorrupt/corruptn/cor02.htm (Last accessed: 26 January
2016)
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significant distance between the aims of legislators, the definitions proposed by
researchers and the everyday experiences of people. Therefore in Part I of the study I
am going to introduce the theoretical limitations of anti-corruption laws originating
from to the paradoxes inherent in the wide variety of corruption definitions. I will
analyse how the different social standards, morals and values make anti-corruption
laws and policies become marginalized and futile, how power relations and actors
influence the implementation of such regulations, and discuss the relevance of the
arguments emphasizing the possible economic and social gains of corruption.

The level of corruption influences the implementation of human rights significantly.
As Anne Peters argues in her legal analysis on the relation between corruption and
human rights the former “means that administrative or political decisions by
government authorities are bought rather than made on the basis of lawfulness in
procedures formally envisaged for that purpose. Corruption follows the unofficial
laws of the market, thereby circumventing the rule of law. Because corruption is thus
the antithesis to the rule of law, and because the rule of law in turn is a necessary
condition for the respect of human rights, then corruption – in a very general sense –
constitutes the negation of the idea of human rights. Hence, there not only exists a
nexus, but even almost a tautology.”21 Until recently the damages done by corruption
have mostly been seen in terms of economic consequences, and handled, as
mentioned beforehand, under the scope of criminal law. Therefore the recently
evolving human rights approach might be regarded as the result of the “humanization
of international law” turning the attention to the situation of individuals as well as
finding new ways for effective legal advocacy to overcome the limitations of
international legal instruments against corruption.22 In Part II of the study I am going
to introduce how the anti-corruption and human rights regimes are connected under
international law, the jurisdiction of international human rights tribunals and the
rather progressive proposals of the academia.

21

(Peters 2015) p. 9
Jan Wouters, Cedric Ryngaert and Ann Sofie Cloots, The International Legal Framework against
Corruption: Achievements and Challenges. Melbourne Journal of International Law 14, 205 (2013) pp.
1-76, p. 66
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To illustrate how a national legal system constructs and adopts anti-corruption laws
under the influence of social and legal traditions, historical transformations and,
above all, the power relations between legislators and the political elite in Part III of
the dissertation I am going to explore how the understanding of corruption and the
regulations concerned have developed throughout the modern history of the
Hungarian state. The conceptual framework provided by legal anthropology
distinguishes legal traditions from state law. While the latter category incorporates
regulations formally adopted by the state bodies entrusted with legislative power
(which might include, in the broadest sense, the monarch, parliament, government and
its members, authorities, and in certain cases the church), legal traditions are
developed, applied, enforced and passed on more organically within society, or, as I
will show in Part III, also certain communities within the legal profession. The
legitimacy of legal traditions rests upon the common agreement of being ‘tried and
true’ as well as the general faith in their fairness to organize and determine social and
individual relations.23 Consequently, legal traditions and state law often intertwine
and collide depending on the balance or tensions between societies, its members and
the state authorities. For this reason the limitations of national anti-corruption laws
cannot be described without the social, historical, political, economic and cultural
context they were adopted in and analysis of the relevant legal traditions. In Part III I
apply a holistic approach with the intention to show how the initial legal
understanding of the phenomenon that laid the emphasis on retributive criminal
sanctions has evolved to the complex set of regulations of today. In this part of the
study I also aim to give a comprehensive account of the anti-corruption regulations
expanding to numerous branches of law, the relevance of fundamental rights
enshrined by the Hungarian Fundamental Law as well as the ethical initiatives outside
the scope of the legal system reflecting the ever-changing social reality.

Corruption is a sensitive, highly contradictory, often daunting topic for many
Hungarians. The anthropological insight to the problem focusing on individual
motivations is often missing from academic research partly because of the general
reservation to talk openly for the possible legal and personal consequences of the
reveal. At the same time, within the gaps between personal motivations, social
23

(Tárkány-Szűcs 1981) p. 41
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practices and state regulations evident tensions arise, which simultaneously shape and
uphold traditions anti-corruption law cannot tackle. In Part IV of the study I set out to
examine the ‘anthropology of corruption and law’ through the experiences of elderly
Hungarian people and their life experiences connected to specific conducts in health
care and education as well as their attitudes to the relevant legal regulations and the
authorities concerned. The in-depth interviews encompass the lives of the research
participants and their personal strategies of coping with or using corruption and the
limitations of anti-corruption law in everyday life. Their personal experiences
regarding corruption in education and health care, principally informal payments for
medical treatments reveal the limitations of implementing the relevant fundamental
rights.
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PART I

ON THE BOUNDARIES OF THEORIES AND PRACTICE:
THE PARADOXES OF DEFINING AND REGULATING
CORRUPTION

1. INTRODUCTION
There is an inherent danger in seeing corruption in a monochrome picture,
since it is, in fact, a complex phenomenon bearing symptoms of “many ills of a
society”.24 There is no single definition of it due to the different social, economic,
legal, historical and cultural understanding of corruption, and no country, government
or society could claim being completely corruption-free. Corruption is, put in the most
simple and pragmatic terms, the misuse of entrusted power to gain private benefits.
Upon the paradigms of economic sciences one of the most basic human motivation
factors is self-interest, often called ‘greed’ or in economics ‘utility maximization’.
Accordingly, from merely an economist point of view, corruption is a “pervasive
failure to tap self-interest for productive purposes”.25 Furthermore, corruption is also
seen as a sign of irresponsibility in the redistribution of resources and thus violates the
legal and social norms of public and civic order.26 The skewed allocation of resources
leads to limited supply and increasing demand in, inter alia, public services and
intensifies rent-seeking up to illegal measures.27 However, it would be a mistake to
regard corruption as a mere exchange of money or bribe for services carried out
mostly within public administration. It influences several other ‘goods’, not only in

24

Shang-Jin Wei (1998) Corruption in Economic Development: Beneficial Grease, Minor Annoyance,
or Major Obstacle? Harvard University and National Bureau of Economic Research No. 2048.
(Available at: http://elibrary.worldbank.org/doi/pdf/10.1596/1813-9450-2048) p. 2 (Last accessed: 20
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Cambridge University Press, Cambridge. p. 2
26
Arnold A. Rogow and Harold D. Lasswell, The definition of corruption. In: Arnold J. Heidenheimer
(Ed.) (1970) Political corruption: readings in comparative analysis. Holt, Rinehart and Winston, New
York, pp. 54-55, p. 54
27
Paolo Mauro (1997) Why worry about corruption? Economic Issues No. 6. International Monetary
Fund, Washington, D.C. (Available at: http://www.imf.org/external/pubs/ft/issues6/issue6.pdf) p. 4-6
(Last accessed: 20 May 2015)
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economic terms, having a special value for the society: properties, salaries, private
services, licences, social benefits, employment, as well as behaviour (loyalty, political
attitude, kindness) and the ‘conditions of the autonomic human existence’ as lack of
fear, feeling of security, human rights, opportunities and choices made in life.28

Corruption is a distinctively complex phenomenon. Therefore, instead of providing
one unified definition, each academic discipline concerned rather contributes to a
more comprehensive description by highlighting separate characteristics, attributes,
paradigms and inherent contradictions related to corruption. While describing
corruption from different angles most disciplines underline its detrimental effects on
the legal, economic and bureaucratic system of the states. At the same time, ever so
often, the way legislators and researchers perceive corruption does not meet the
everyday experiences of the people. Anti-corruption measures are proven to face the
highest level of net domestic opposition to reform and worst track record of
implementation among international development policies.29 One underlying reason
for their inefficiency is that the definition and regulation of corruption entails many
inherent paradoxes. In the following I am going to describe the paradox of standards,
morals and values that might result in anti-corruption laws and policies becoming
marginalized and futile. Afterwards, I will analyse how power relations and actors
might influence the public and policy agenda regarding corruption and the
implementation of the relevant laws, while in the third section I will discuss the
relevance of the arguments emphasizing the possible economic and social benefits of
corruption. The approach applied throughout the chapter is intentionally
multidisciplinary aiming to link together the findings of legal, economic and
anthropological research and, by doing so, to show that the success or failure of anticorruption legal regulations cannot be isolated from their social and economic
environment.

28

Elemér Hankiss (1983; 2nd Ed.) Társadalmi csapdák – Diagnózisok. Magvető, Budapest. p. 92
(“The Marketplace of Ideas for Policy Change: Who Do Developing World Leaders Listen to and
Why?” 2015) p. 13
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2. THE PARADOX OF STANDARDS, MORALS AND NORMS
In the most pragmatic terms corruption might be referred to as “decisions that
politicians and public bureaucrats (public officials for ease of exposition) make based
on authority delegated to them by the populace”.30 However, the impact of corruption
might reach further than the personal decision as all in all it “is a departure from what
should be (the norm) in ethics, morality, tradition, law, and civic virtue” 31 and,
according to the Oxford English Dictionary, a “perversion or destruction of integrity
in the discharge of public duties by bribery or favour; the use or existence of corrupt
practices, esp. in a state, public corporation, etc.”.32 Focusing rather on the (lacking)
fulfillment of obligations of more objective nature set by state and society corruption
is seen as a „behavior which deviates from the normal duties of a public role because
of private-regarding (family, close private clique), pecuniary or status gains; or
violates rules against the exercise of certain types of private-regarding influence”.33
While each definition highlights different aspects of corruption, they all feature
common elements according to which corruption is an intentional act based on a
conscious decision causing a breach of duties and ethical and legal norms. Therefore
identifying what transaction or behavior is corrupt is highly dependent not only on the
historical, social and economic settings, but also in the normative context it occurs
within. Consequently, several questions emerge at the same time: To what extent does
legal formality determine what is defined as corrupt act? Are the traditional positivist
approaches commonly accepted by the majority of the legal profession sufficient in
practice? What norms, social demands, structures and practices influence the
development of the normative approach, the adoption and implementation of laws
regarding corruption?

30

William A. Darity (Ed. in chief) (2008) International Encyclopedia of the Social Sciences. 2nd
Edition, Volume 2. Macmillan Reference USA, an imprint of Thomson Gale, Detroit. p. 144
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Alina Mungiu-Pippidi, Corruption: Political and Public Aspects. In: James D. Wright (Ed. in chief)
(2015) International Encyclopedia of the Social & Behavioral Sciences. 2nd Edition, Vol. 5. Elsevier,
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J. S. Nye, Corruption and Political Development: A Cost-Benefit Analysis. The American Political
Science Review 61, 2 (1967) pp. 417-427, p. 419
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Morals operating as non-legal rules play a crucial part in the social order through the
implementation of ‘moral rights’, ‘moral obligations’ and ‘moral duties’.34 In the
positivist legal theory moral rules are often labelled as social rules according to which
members of society act, though neither are such norms transformed into legal
regulations, nor are they enforced by realizing public power.35 In the majority of cases
corruption misuses both legal and moral rules for private benefit, since morals are
supposed to support legal regulations promoting the same standards for human
behaviour. However, there are also examples when due to historical, political and
cultural reasons community or personal values, traditions and well-rooted customs do
not comply with legal norms aimed to target corruption. Arnold J. Heidenheimer
analysed different social systems and (what he called) legal codes to distinguish
between ‘black’, ‘gray’ and ‘white’ corruption as far as the normative evaluation of
the acts by members of each examined society was concerned. According to Arnold J.
Heidenheimer’s scale “black corruption” indicated that the particular action was
considered corrupt and was condemned by the mass opinion as well as the elite both
demanding appropriate sanctions. “Gray corruption” was more uncertain as the
category referred to acts that were seen as corrupt by (usually) the elite, while the
mass opinion was more lenient towards it and saw no reason for sanctions. “White
corruption”, on the other hand, signified “that the majority of both elite and mass
opinion probably would not vigorously support an attempt to punish a form of
corruption that they regard as tolerable”.36 While Heidenheimer’s typology was far
too ambiguous to identify corrupt actions upon the exact norms and morals related to
them, it has clearly showed how social perception of the acts influenced the level of
tolerance and demand for legal regulations.

Depending on how distant the relationship between commonly accepted values and
the implementation of laws was perceived to be, legal theory has offered different
answers to such plural existence of norms or in extreme cases even collision among
them. Hans Kelsen, one of the main theorists of positive law, warned that granting a
normative element to morals so that they impose rights and obligations influencing
34

H. L. A. Hart (1997; 2nd Ed.) The Concept of Law. Clarendon Press, Oxford. p. 170
Ronald Dworkin (1977) Taking Rights Seriously. Duckworth, London. p. 33-34
36
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Heidenheimer and Michael Johnston (Eds.) (2002) Political Corruption: Concepts & Contexts (3rd Ed.)
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human behaviour were an evident threat to the methodological purity of the
jurisprudence.37 According to Kelsen people only respect morals and social order if
they serve their egoistic interests and inclinations upon which their decisions and acts
depend.38 Still, he acknowledged that morals might influence the legal system and
determine the perception of laws but emphasized their relative nature, as more moral
approaches exist at the same time. 39 Kelsen’s arguments clearly support the
supremacy of criminal sanctions among anti-corruption regulations as criminal
regulations provide the ‘purest’ form of legal norms that had mostly developed for
centuries to protect first the interests of the state leaders, the clarity of public offices
(and state treasury), and later in time, business companies against bribery. However,
preserving the ‘purity’ of criminal law might become an obstacle to its own
implementation. Criminal regulations alone are hardly capable of tackling different
forms of ‘gray’ or ‘white’ corruption that are not included in the criminal codes (like
nepotism, patronage and many types of conflicts of interest). There is also a
significant that legal regulations are disregarded if they do not meet the standards that
public opinion sets, resulting in the acceptance of corrupt acts within society.

Also in a positivist vein, H. L. A. Hart has emphasized that due to their different
origins, there might be different moral codes influencing social order simultaneously
depending on whether developed from “peculiar but real needs of a given society, or
from superstition or ignorance”. 40 While Kelsen regarded law as absolute, Hart
emphasized its complexity and recognized that if legal rules do not comply with
morals and rules accepted by society, “the sense of their importance and so their
status as morality” might get lost.41 Furthermore, though moral rules also change with
time, altering well-rooted morals and customs is much more difficult than changing
enacted laws. His famous natural lawyer critic, Ronald Dworkin summarized Hart’s
understanding of how social rules evolve in quite a straightforward manner: “Duties
exist when social rules exist providing for such duties. Such social rules exist when
the practice-conditions for such rules are met. These practice-conditions are met
when the members of a community behave in a certain way; this behaviour constitutes
37
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a social rule, and imposes a duty.”42 Dworkin, on the other hand, has painted a
compound picture by distinguishing social rules (relevant if certain factual state of
affairs arises) from normative rules (if the duty is in fact imposed) as well as two
kinds of social morality, concurring morality, when society agrees on the
implementation of a rule but the agreement is not central element why they act
accordingly, and conventional morality, when they consciously act upon it even when
it might collide with other social practices.43 Dworkin has also come to a different
conclusion arguing that the social practice contributes to the justification of the rule
stated in a normative judgment instead of merely being accepted by it.44 Dworkin’s
typology is important as in case of corruption one might experience the collision of
several conventional morals that influence the implementation of the relevant legal
norms significantly. For example, in a community in which everybody accepts that
bribe shall be paid to get the sewage system built in a street and makes a financial
contribution to the bribe neglecting criminal sanctions for the sake of the common
good, the one who blows the whistle on corruption clearly acts upon his own
conventional morality but against others’ conviction. In such cases the choice between
conflicting conventional morals, become decisive instead of the enforcement of
criminal law regulations, even more so if external pressure is “so high that the
individual has no choice but to behave as expected”.45 Furthermore, anthropological
studies showed that corruption is hardly condemned as immoral if it brings about
long-term personal relationships and advantages for the community, as there is too
much to be gained by not disclosing it.46

In sum, values and morals evidently influence the normative approach towards
corruption significantly, while community and personal values heavily affect public
opinion and the morals upon which society operates as well. Furthermore, whether to
comply with the laws is hardly an objective or evident choice as the decision is also
determined by number of circumstantial and even personal factors. As Hart
underlined “the genuineness of our acceptance of the rule may be manifested not only
42
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in our past and subsequent general acknowledgments of it and conformity to it, but in
our criticism of our own and others deviation from it”.47 As already indicated, if
values and legal norms are in conflict, and the former precede over the latter, setting
different but more accepted standards and patterns for behaviour, “it is likely that
officials and government employees will be guided more by local culture than by the
words of law”.48 Hence the normative element of the criminal regulation becomes
ambiguous again, if the perpetrator simply denies carrying out the act with ‘corrupt
intent’ referring to a different set of standards followed in its own social environment.
Such differences regarding the norms to be followed within societies might be vertical
(between different classes or sections of society) or horizontal (among minority or
peripheral groups).49 Furthermore, the application of universal norms to particular
places and situations becomes even more complicated when an attempt is made to
distinguish public goods exploited through corruption from private ones as such
categorization “has a high degree of variation among cultures” and legal
regulations.50 While Susan Rose-Ackerman argues that “corruption scandals are a
sign that country recognises the difference between the public and the private”51,
anthropological research showed that both categories are socially constructed and the
degree of their separation is rather dependant on culture than rational bureaucratic
concepts or laws.52

Moral relativism towards corruption becomes even more complex in societies where
more than one legal order is present in society creating a gap between law and social
reality. Legal pluralism means, in positivist or “juristic” terms, the existence of
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“more than one source of ‘law’, more than one ‘legal order’” that is “provided for or
recognized by one legal order”.53 In that sense the presence of legal pluralism is quite
up-front in societies with colonial past and parallel legal orders consisting of
indigenous or customary and colonial law. In everyday life such pluralism means
living in multiple as well as “straddling” and contrasting worlds simultaneously.
Taking some African countries in particular as an example, in addition to the colonial
legal heritage “the conventional wisdom in Western society, exemplified in many
donor-sponsored programmes to promote democracy and ‘good governance’ in
Africa, opposes the modern neo-liberal democracy and traditional systems of kinship
and patron-clientism”.54 Regarding the impact and consequences of the colonial rule
findings might differ substantially also reflecting the heterogeneity of contemporary
norms. While some argue that corruption is “a by-product of traits of fraudulent antisocial behaviour deriving from British, French, and other colonial rulers”55, others
suggest that legal pluralism in post-colonial countries with past British rule might
result in lower level of perceived corruption for the “British heritage effect is linked
to a distinct ‘legal culture’ governing the way the law administered and enforced: a
preoccupation with procedural fairness even at the expense of social hierarchy”.56

Going beyond the positivist interpretation of the concept and taking a rather extended
social science approach, legal pluralism might also be applied to the examination of
the plural orders of “unofficial forms of ordering located in social networks and
institutions” that put limits to the “ideological power of state law”.57 Accordingly,
analysing how pluralistic normative orders shape the dynamics between different
dominant and subordinate groups in society relate to corruption might shed light on
the success or failure of anti-corruption legislation. Anti-corruption laws are often
meant to be instruments of social change and individual attitudes. However, if there is
53
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a “normative vacuum” due the pluralism of norms applied, as Griffiths acknowledges
it in line with Hart and Dworkin, instrumentalism only “reflects a rather naïve
positivistic conception of law, in which rules are seen as commands given by a
legislator and received by an individual”.58 In some cases, as argued by Elizabeth
Dougherty in her study on the “cultural order” of corruption in Panama, the informal
system of corrupt transactions with its inherent rules and values that everybody is well
familiar with might even become the dominating normative system while anticorruption measures are only seen as subordinate alternatives to them preventing the
“de jure and the de facto world from aligning”.59

The question of moral and legal pluralism also dominates the debate related to the
national differences in the perception and the legal approach towards corruption.
Nowadays, in the globalized world and the era of international organizations policies
and laws are overarching countries and transferred to different geographical and
cultural locations. While each partner state shall implement unified standards, for
example, by adopting the UNCAC to its legal system, local customs to which the
provisions of the international law should be applied to might differ very significantly.
Though the UNCAC’s wording leaves a wide margin of consideration to adopt the
measures to the domestic legal systems, local opposition to international norms and
policies have significant practical implications, even outside the scope of the legal
system.60 Reports on policy implementation have highlighted the vicious circle such
resistance generates in practice. If anti-corruption and good governance regulations
are not consolidated due to, inter alia, the lack of commitment at the senior
government level, corruption among elected politicians and judges might increase and
the enforcement of anti-corruption legislation becomes haphazard.61
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According to the critics anti-corruption measures are often regarded as typical
examples of “very considerable cross-pressure” on part of Western nation-states
“that emerge as the new public morality” in other countries.62 Cross-pressure entails
that non-Western countries have to “accept an altered perception of the nature of
public interest and so to redefine the purposes of the public offices and state
institutions”. 63 However, over-emphasizing the inherent relativism and moral
implications of corruption might justify corruption to the extent that on its own it may
hinder the implementation of laws. In such cases there is an imminent risk that the
consideration of moral relativism and the individual perspectives as a part of social
reality is replaced by conceptual moralism. If such moralism prevails, standards for
individual behaviour and the foundations of the normative order in general might get
lost as well.64 While the recognition of different social practice, rules and transactions
are immensely important, for the sake of a functional society and to avoid anomie a
limit must be put to private interests and prevent moral relativism becoming
moralizing. Law is and should be the most evident and tangible “public measure” that
promotes social co-operation, while binding regulations should promote conformity
with the common social patterns through sanctions and providing models for personal
behaviour.65

Societies and the norms they enforce are hardly static. Rather, they are in constant
flux under the influence of political, economic and cultural changes contributing to
the plurality of the legal and moral order. As Eugen Ehrlich suggested in relation to
his ‘living law’ concept, social rules including legal regulations are “social facts, the
resultants of the forces that are operative in society, and can no more be considered
separate and apart from society, in which they are operative, than the motion of the
waves can be computed without considering the element in which they move”. 66
Accordingly, laws should be proportionally responsive and determinant, standing
62
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apart from society and being able to effectively determine its operation at the same
time.67 However, such a delicate balance might be easily shaken in case of radical
normative transformations, as it happened in countries such as Hungary turning from
communism to capitalism. For many post-socialist states the transition and then
joining the European Union and adopting the acquis communautaire has brought
along new forms of competition among often conflicting legal and social norms.68
Under the communist rule ideological corruption, taken in a broad sense, caused the
disintegration of the belief system and the state by misinterpreting rules to the power
holders own advantage. Due to the systematic and pervasive misinterpretation
exceptions from the legal order multiplied and often became the rule.69 Hence the
communist era has produced its own social values, norms and customs like informal
gratitude payments in the health care sector and the tight network of the nepotistic
nomenklatura. Even where paying bribes did not prevail in society, as it had been
showed in case of Mongolia, the use of contacts, networks and influence to purchase
goods and services (blat) was widespread. While blat had been an integral part of
everyday life during communism, it was never considered corrupt. However, since the
collapse of the communist regime “the idea of blat has become ‘corruption’”.70
Furthermore, traditional practices as gifts, bargaining and relying on networks or
kinship have been largely perceived as inseparable from social reality and corruption
in the countries concerned.71

Such customs still remain and shape the perception and practice of corruption despite
of the significant impact of the values and norms that were adopted under the political
transitions and the introduction of the relevant international institutions and treaties.
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In fact, in the new market societies both ordinary citizens and state employees found
themselves overwhelmed by unstructured and unprecedented normative pluralism,
hence “increasingly vulnerable in an unregulated public sphere”.72 One way out
from the pressure of everyday moral choices and legal contradictions was considering
corruption as a natural element of the state operation and the legal system. In
Romania the ‘naturalization of corruption’ denoted the exemption of all members of
society from moral and legal responsibility, as corruption has become hardly more
than a legitimized everyday game of exchanges that everybody played with
personalized tactics for short-term benefits disregarding the mostly long-term social
and political consequences. 73 In Latvia the social recognition of corruption was
signalled in calling bribes “legalized corruption” in cases when one could have
received a service in exchange for an additional payment sooner than others. 74
Another way of adjustment was following the new, mostly unwritten rules set up by
the powerful elite or the underworld extorting the state, especially if the social
consequences and sanctions for breaking such rules were much stricter than for
breaching legal regulations.75

Among the rules framing the operation of society religious norms hold a distinct
position. Religions, for their explicit morals and values, are mostly assumed to be
contributors to strong legal institutions and the rule of law, hindering corrupt
transactions at the same time.76 However, such a direct impact of religion on corrupt
behaviour has yet not been proven convincingly. First, in most cases it is very difficult
to isolate the influence of moral standards originating from religion from the values
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and norms of other individuals with whom with people socialize.77 Research also
showed the prevalence of social integration. Religion appears to have significant
impact upon society if the level of socialization was low being accompanied by
general normative ambiguity, “generalized perception of low peer conformity, and a
relatively high proportion of people who are not religious”.78 Second, there are hardly
identifiable differences among various segments of society, religious and nonreligious groups or genders as far as the relationship between religious standards and
corruption is concerned. While religious women were found to be less lenient
regarding “anti-ascetic actions” or breaching private norms79 only harmful to the
perpetrators like sexual behaviour, there was no significant difference between men
and women in connection with “anti-social actions” or breaching public standards
like cheating, theft or corruption.80

Regarding how religious people perceive others’ actions it has been suggested that
“people processing religious contents in a literal way” showed “less advanced moral
reasoning abilities but also less psychological well-being, less empathy and more
prejudice”. 81 Upon that finding it has also been argued that religions and the
education of their followers regarding corruption should differ from their ability and
willingness to process principled moral reasoning. As the Roman Catholic Church
was suggested to rely rather on literal orthodoxy, people with low moral competence
and literal affirmation values were seen to be more attracted to it.82 Furthermore,
while Catholics were regarded communitarian for stressing the sacredness of society
for being God’s work, hence appreciating contributions to building networks83, the
individualistic responsibility and non-familistic relations associated with the
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Protestant religion were seen as one of the underlying reasons for achieving good
rankings in corruption indexes for dominantly Protestant countries.84

However, striking down such far-reaching arguments other researchers have come to
the conclusion that “Christian belief and church involvement both had moderate
effects on self-interest morality”85 and found that religious and non-religious people
condemned crimes like theft, assault and tax evasion equally.86 Still, on the whole,
“strong Christian believers were more likely to have a strict moral outlook than those
low on Christian belief” on other actions effecting society.

87

As mentioned

beforehand, religious norms and values become much more relevant if secular moral
guidelines are in transition or disappear, therefore if religion declines as well, the flux
causes “a process of uncertainty about morals”.88 Beside historical and political
stability religious traditions have seemed to influence the level of corruption as rule of
law was found stronger in countries whose largest religious group was Protestantism,
Catholicism, or Hinduism in 1900. Historical analysis might cast light on what role
religious and cultural heritage played in some countries’ ability to develop more
successful and sustainable growth-inducing institutions than others.89 Nevertheless,
other authors argued that corruption was higher in countries with large influence by
Islam, Buddhism and Hinduism.90 Such controversies show the ambiguity of research
done on the impact of religion on corruption if analyses are dominantly macrocomparisons91 applying general corruption indexes and rankings as their main source
of data.
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3. THE PARADOX OF POWER
The typology applied to define and categorize corruption is comprehensive.
Small-scale, administrative or petty corruption is usually referred to “acts of bribery,
kickbacks, or grease money, in which public officials extract a payment for
implementing an existing decision. In its purest form this type of corruption is an
attempt to redistribute rents or profits associated with a decision”. 92 On the other end
of the spectrum is political or grand corruption that occurs “when political leaders
either allocate national budgets or introduce legislation to facilitate projects from
which either they themselves or their close associates will benefit” capturing the state
in the end.93 Each type of corruption always implies a personal decision, while the
decision is made under the influence of the power relations between the parties
involved. Corruption might be considered a “crime of the powerful” as one has to
have sufficient power at disposal either to initiate a corrupt transaction or provide a
favour in exchange.94 In case of petty corruption power determines the deed in a
direct and prevailing manner. In such exchanges rather small amounts are collected
from or given by a large number of people on a daily basis, therefore petty corruption
is much more visible at the lower levels of society and mostly determines the overall
perception of corruption.95

Grand corruption cases are dominantly related to the invisible, manipulative and overt
non-public decisions or non-decision-making, namely ‘the second and third face of
power’. 96 Hidden agendas of power might not only be exercised to avoid open
discussions and to keep certain topics away from public debate, but to conceal corrupt
transactions from individual actions to systematic corruption. The realization of
hidden agendas is highly dependent on tight networks of decision-makers using their
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knowledge, resources and contacts, though the motives of those involved might be
different than money. Involvement might also be a result of social pressure, political
ideology, moral or political convictions or obligations, networked loyalty or personal
vanity, while benefits might include achieving even more power.97 The way in which
power is exercised might also take several different forms including “ideological
manipulation, or rational argumentation, moral advice or economic exploitation”.98
Clientelism holds a special position in terms of grand corruption. The parties
concerned benefit from an informal relationship built upon asymmetrical
socioeconomic power and reciprocity through mutually beneficial exchanges of
favours that might include job offers, contracts, permits for, inter alia, political
votes.99

The profiles of members of the networks with hidden corrupt agendas are diverse. The
boundaries between elected politicians and civil servants working in authorities
established upon the legal-rational model of authority as defined by Max Weber100
have been blurred with the evolution of the group of political professionals who work
in the administration under the government and “who become ‘political’ to the extent
that he [they] rise[s] above the civil-service routine”.101 Moreover, business sector
has gained a prominent role in power relations as well. No matter whether preferring
to avoid public agenda or media light and aiming to reach behind-the-scenes bargains
or deliberately using media attention to play a direct role in decision-making,
corporations have become very much involved in corrupt exchanges. Evidence shows
that the pragmatic definition of corruption, “the abuse of public office for private gain”
used by the World Bank, has hardly been able to cover the complexity of the
phenomenon any more.102 The power to be an active participant or beneficiary of
grand corruption both in the public and private sector has evidently become a
97
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privilege of the elite103 as “political institutions and economic opportunities are at
once concentrated and linked”. 104 Accordingly, the power of the corrupt is
calculated 105 , asymmetrical and coercive, often used as an “advertisement” to
demonstrate the magnitude of its political, economic and social status and
aptitudes.106 At the same time such power is able to “invariably stratify, marginalize
and exclude”, thus, those who lack the necessary monetary or social means to
participate are left out in terms of the advantages of both petty and grand
corruption.107

While authority provides the general trust that exercising and obeying power is
morally right, legitimacy recognizes the rulers on power, inter alia, through free
elections.108 Corruption exploits the authority and legitimacy vested in the decisionmakers ensuring them the legal authorization to use of state power as well as the legal
regulation they pass and implement. Grand corruption and accumulation of wealth
realized through “predatory networks of influence” might be strong examples of
abusing legitimate power and authority.109 Nevertheless, if the state fails to meet its
tasks and obligations, as it happened in many post-communist countries lacking the
necessary financial means to pay salaries, public officials often feel forced to extort
the remaining resources and power to maintain their living standards through petty
corruption.110 Paradoxically, even though such exploitation can serve as evidence of
the abuse of coercive power, it has been mostly regarded with wide social empathy;
hence in everyday life the conceptual boundaries between authority, legitimacy and
corruption vanished again. Legal regulations also maintain power relationships “by
creating images of social relationships that seem natural and fair because they are
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endowed with the authority and legitimacy of the law”. 111 Consequently, power
relations can be distorted by exploiting laws for corrupt interests and capturing the
operation of the state on the whole. At the same time, control over legislation and the
manipulation of laws for corrupt purposes does not automatically promote the
legitimacy and authority of decision-makers as, most often, personal engagement and
acknowledging personal responsibility distancing itself from the state’s coercive
power plays a significant role in society as well.112

Power to corrupt and power to act against corruption lies scattered among and within
many groups and international relations overarching societies. Yet, the power shared
is not equal and the impact of actions is diverse. Applying Wyn Grant’s framework of
pluralist networks of pressure groups two inclusive categories of power actors can be
distinguished depending on the strategies they apply to reach their aims. While socalled “insider groups” are entrusted with adopting laws and policies or providing
internal control of state power like the judiciary, ombudsmen or the police, “outsiders”
are not yet able or purposively do not wish to gain the same significant role.113
Outsider power actors are left out of the channels provided for ‘insiders’; and,
consequently, have to establish their own ways to set the public discourse and
influence policies to reinforce their own goals. Their methods, therefore, are often
extreme; actions might take radical forms, while campaigns are designed to achieve
the widest public attention and contacts to insider groups and networks are exploited
as much as possible.114 Hence one of the crucial questions for all groups and actors is
that how to increase their presence in the media and the ability to control information
quantitatively and qualitatively. Moreover, in many societies transparency of
legislation and decision-making is seen as a prerequisite of legitimacy of the
government, and often connected to the scale of exposure in the mass media.115 Due
to this tendency newspapers and broadcasters are not merely tools of the politicians
111
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to manipulate public opinion, but relevant power actors in their own right as well.
While media defines not only what is “political”, it also has the ultimately capacity to
influence the public whether to react to corruption at all often showing
disproportionate interest in the outbreak of scandals compared to their resolutions.116

Churches hold a special position among power actors as traditionally their insider
power and influence had been competing with the state, but began to diminish once
secularization has prevailed. However, religion is still influential in today’s societies
as far as the perception of corruption is concerned “to the extent that it provides the
historical basis for today’s civic culture”, establishes political barriers and influences
personal attitudes. 117 Churches are widely seen as a “potential force in raising
governance standards” for having “special ‘expertise’ in values and integrity, and
their extensive presence and reach, faith institutions, leaders and networks”.118 Such
role was taken for example by the leaders of the Catholic church as Pope John Paul II
and Pope Francis called Catholics to refrain from corrupt acts and politicians "to
reject every form of corruption, which diverts resources from the poor" on several
occasions119 also being faced with numerous corruption scandals within their own
church.120

Perhaps the most prevalent example of the heterogeneity of power actors in
contemporary corruption discourse is the civil society serving diverse and evershifting roles from insider “pressure groups”, “anti-political politics” to outsider
“political opposition”. 121 According to Robert D. Putnam civic organizations are
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essential forms of social capital, as they incorporate trust, norms and networks “that
can improve the efficiency of society by facilitating coordinated actions”. 122
Furthermore, Putnam argues that civic organizations acting upon the norm of
reciprocity foster societies as they limit opportunism and promote the solving of
problems through collective measures.123 Consequently, if social capital in fact plays
such a significant role in a society, not only non-governmental organizations
consciously taking an active role as pressure groups might influence the level and
nature of corruption in a country, but also the mere existence and operation of the
non-profit sector on the whole might cut corrupt deeds. In terms of power relations, if
independent and “incorruptible”, civil society monitoring and constraining the state is
widely seen as an effective check on governmental power and corruption.124 Recently,
anti-corruption as represented by civic organizations has become a movement (if not
an ‘industry’), an extensive and multi-faceted community established upon a moral
force involving many national and international actors like Transparency International,
Integrity Action and Global Integrity occasionally even contesting each other’s views
and engagements. 125 As mentioned beforehand regarding the norms and values
influencing legal regulations and the perception of corruption, international
organizations as, inter alia, the United Nations Office on Drugs and Crime (UNODC),
Council of Europe’s Group of States against Corruption (CoE GRECO) and
Organisation for Economic Co-operation and Development (OECD) are also
important actors with dominant power as far as the implementation of relevant
international conventions and the prescribed national measures are concerned.

4. THE PARADOX OF BENEFITS
Beside the implications of moral relativism and normative pluralism
introduced above, corruption is also highly contested with regard to the benefits and
damages it might entail. Though many contradicting arguments were made during
122
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decades of corruption research126, for the sake of introducing the paradox of the
benefits related to corrupt transactions, here I am going to analyse Nathaniel H. Leff’s
relativist approach in details. According to Leff enabling certain stakeholders to get a
larger part in the policy making process through financial influence was not
necessarily an adverse tendency, as in many underdeveloped countries this had been
the only way to gain access to decision making and legislation. By defining corruption
as “an extralegal institution used by individuals or groups to gain influence over the
actions of the bureaucracy” he suggested that any critique on corruption is a question
of point of view.127 He underlined that criticising countries had mainly been the
outcome of the search for obstacles on spontaneous economic growth. He observed a
sometimes far too idealistic attitude and exaggerated virtue towards the operation of
the state disregarding the real advantages and means to achieve development. Leff
argued that in several countries there was an evident indifference and hostility from
the side of the government against the business sector as the powerful elite wanted to
maintain status quo, thus was against any development, while the public
administration was acting according to the priorities of the government. Hence Leff,
instead of considering it damaging, rather regarded corruption as a prospective mean
to overcome the hidden agendas of state power to channel the interests of ‘outsiders’
as companies or business groups into policy making.

In fact, Leff’s economic relativism has overlooked significant factors determining
politics and economy. First, according to the agency model of corruption politicians
seek equilibrium between their self-interest and the wishes of their voters. The more
the public knows about the corrupt activities of politicians, the less likely they are to
get re-elected. Consequently, politicians always have to balance their income from
corruption against the chances to uphold their position.128 While it is certainly true
that in non-democratic countries the agency model and the rather sensitive
equilibrium might not apply due to lacking transparency of law-making limiting
voters to make informed decisions, the use of corruption as a method to exert power
126

For arguments for the benefits of corruption see, inter alia, Samuel P. Huntington (1968) Political
Order in Changing Societies.Yale University Press, New Haven; Pranab Bardhan, Corruption and
Development: A Review of Issues. Journal of Economic Literature 35, 3 (1997) pp. 1320-1346; DaHsiang D. Lien, A note on competitive bribery games. Economics Letter 22, 4 (1986) pp. 337-341.
127
Nathaniel H. Leff, Economic Development through Bureaucratic Corruption. American Behavioral
Scientist 8, 3 (1964) pp. 8-14, p. 8
128
Arvind K. Jain, Corruption: a Review. Journal of Economic Survey 15, 1 (2001), pp. 71-121, p. 82
| 37

might throw back at the government itself. If business groups are only allowed to gain
influence and maintain profit through illegal and hidden ways, some of them will soon
strengthen their positions by creating powerful circles of crime. Organized crime, at
the same time, can influence not only political life, but also the operation of a state on
the whole.129 Centralized power requires complex organizations to implement the
policies favoured by the elite. Thus the stabilizing role of government, on the long run,
is weakened by the higher costs of the operation of the whole machinery of public
administration and the reduction in revenue leading to a fiscal deficit.130 In fact, one
corrupt demand might follow the other. It is highly likely that one bribe is not enough
to achieve aims, hence the costs of corruption might add up to a staggering sum at the
end. The parties in the ‘chain of corruption’ could also act inconsistently with each
other as a corrupt official could be caught by a public prosecutor, but acquitted by a
corrupt judge. These unpredictable elements might undermine any strategy to gain
benefits through corruption.

Corruption, according to Leff, minimized uncertainty and at the same time increased
investment. He argued that while business decisions are always taken upon uncertain
pieces of information, corruption might have made the outcome predictable as the
process was taken under control.131 However, evidence showed that companies and
economy in general, does not work in line with his assumption. By contrast,
corruption discourages foreign direct investment. Wei proved in case of China in the
1990s that even though the country offered a wide range of tax incentives for foreign
investment (as tax holidays and cut tax rates) it was an “underachiever as a host of
direct investment”.132 Wei therefore suggested that corruption, the random elements
in bureaucratic procedures, and the unpredictable outcome of each investment
initiative had a significant role in this failure. Leff also considered corruption as a way
to promote innovation in policies as “graft may enable an economic innovator to
introduce his innovations before he has had time to establish himself politically”.133
Though his “virtuous bribery” argument becomes problematic if the time and
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complicated processes corruption involves are taken into consideration, since research
showed that negotiations with corrupt officials might be long and daunting at the
same time.134 Moreover, the longer an entrepreneur has to wait to receive its rewards,
“the higher is the probability that some official will find a way to separate the reward
from the entrepreneur”.135 As far as the allocation of talent is concerned, if rentseeking is more rewarding than legal and transparent work, innovators will vanish or
be ‘misallocated’ as financial incentives may decoy the more talented and higher
educated to chose rent-seeking rather than productive work. That tendency might have
detrimental impact on the state’s growth rate.136

Leff saw corruption as a key element to competition and efficiency. In his view it
created an important market in underdeveloped countries “since the licences and
favours available to the bureaucrats are in a limited supply, they are allocated by
competitive bidding among entrepreneurs. Because payment of the highest bribes is
one of the principal criteria for allocation, the ability to muster revenue, either from
reserves or from current operations, is at a premium. In the long run, both of these
sources are heavily dependant on efficiency in production. Hence, a tendency toward
competition and efficiency is introduced into the system”. 137 However, corrupt
markets and competitions are likely to differ from open and competitive ones. Bribes
are kept secret; therefore the available information is limited. Markets are not open in
fact since some participants refuse to enter them for moral reasons or fear of sanctions,
while corrupt officers might narrow down their ‘circle of operation’ to friends or
relations to maintain the secrecy of their activity. The outcome is a less competitive
and more uncertain market than a transparent one operating upon principles of
legality. 138 Moreover, the profit that can be gained in the markets created by
corruption is uncertain as the prices the participants have to pay heavily depend on the
number and willingness of the officials and the nature of the services.

Corruption is a hedge against bad policy, argued Leff, according to whom whenever
governments took a detrimental turn in legislation and policy making, corruption was
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there to reduce the cost of the mistake, as dissenters were ready to act against the
dysfunctional laws by paying bribes. 139 But is that what happens in fact? As it was
mentioned beforehand, corruption leads to a skewed allocation of resources, meaning
that certain policy areas with higher level of corruption will attract bigger funds,
“because some activities lend themselves to corruption more than others”. 140
Consequently, corruption, in contrast to Leff’s view, only strengthens the detrimental
effects of the dysfunctional laws concerned. The size of public administration offers a
good example to illustrate this process. The growth of the organization is usually seen
as bad policy and the worst enemy of a cost efficient and flexible administration. At
the same time, officials with wide discretion and outside the realm of ‘arm’s-length
relations’ are evidently more likely to resent the responsibility for taking decisions
and be corrupted.141 However, corruption and the ‘dissenters’ willing to pay do not
seem to stop this tendency, but establish an even better environment for illegal
practices if effective control mechanisms and a transparent hierarchical structure are
lacking.142 As to the public’s reaction to paying bribes and disregard ‘bad’ laws,
research showed that while such situation almost certainly occurs, it is neither
welcomed by the people, nor advantageous for the state on the whole. If corruption is
accepted as bad and necessary at the same time, “citizens do not believe that the
system has the capacity to function properly; thus, they are willing to bribe to get
what they need; yet, citizens do not support the system because they believe it is too
corrupt”.143

Leff criticized the alleged negative effects of corruption for all being “based on the
assumption that development can best proceed through the policies of an uncorrupted
government and bureaucracy” and even when governments’ aim was economic
development, in reality priorities might have been different than global economic
goals.144 As for the claim that corruption hinders governments to obtain the tax
revenues necessary to foster economic development, he noted that the income from
taxes was expended only partially on development. That may certainly be true, but he
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did not take the core question into consideration. The reallocation of tax revenues was
only the surface, while the underlying problem of corrupt tax and customs systems
favouring certain groups and discrediting others is that they do not only undermine a
sound fiscal basis, but promote tax avoidance within society and reduces the overall
income.145 Leff also targets the views seeing corruption as a trigger for spreading
cynicism and the decline of moral values in the society. He emphasizes that mutual
mistrust has deeper roots than to overcome corruption in a short term, whereas
“reduced bureaucratic corruption would make only a marginal contribution to
improved public morale”.146 Leff, on the other hand, concentrating on the short-term
benefits, did not take into consideration the long term consequences of a moral divide.
As shown in the table below the moral, political and economic implications of
corruption cannot be separated. The realization of each domain promotes or the lack
of thereof damages the operation of the state and society enforcing or weakening each
other accordingly.

Domains of
inclusion

Executive

Judicial

Legislative

Public
sphere

Civil society

Markets

Norms of
inclusion by
domain

Public
trust

Equal
standing and
protection;
impartiality

Responsive
representation

Mutual
persuasion

Generalised
trust and
reciprocity

Fair and
voluntary
exchange
under
conditions of
full
information

Kinds of
corruption

Abuse of
public
office for
private
gain

Rights, truth
and fairnessseeking
processes
undermined
by power or
money

Responsiveness
to money or
power in ways
that could not
be publicly
justified

Duplicity,
deception,
dissimulation

Particularised
trust leveraged
for group gains

Rent-seeking
enabled by
market and
information
constraints

Damage to
democratic
inclusions

Loss of
collective
agency

Loss of social
capital

Unfair
distribution;
distorted or
dampened
investment

Eroded
rights

Failed
representation

Failed public
deliberation

Table 1: The moral, legal, political and economic implications of corruption147

Corruption creates wider gaps among different groups of society as the redistributive
role of state suffers.148 The difference between the opportunities of the rich and the
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The table is an excerpt from Mark E. Warren, The Meaning of Corruption in Democracies. In: Paul
M. Heywood (Ed.) (2015) The Routledge Handbook of Political Corruption. Routledge, London and
New York. pp. 42-55, p. 49
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poor or the rural and city residents is often dramatic. Marginalized groups are left
behind in terms of equality due to inadequate public services, heavier tax burdens and
no access to policy making.149 Those who are not able to pay the required bribes
become socially excluded as they become frustrated for lacking the “cultural capital”
and financial means demanded to take part in the negotiations for public services.150
Inequality and low confidence towards the state is proven to breed corruption as they
suggest people that the system is set up against them, create a sense of dependency
and weakness with no visions for the future, and distort fairness in society and overall
trust that helps bonding with other people.151 General dissatisfaction of the public due
to the social gaps, eroded rights and failed deliberation might not only endanger the
peaceful and secure operation of the state and markets, but lead to violence. If a
government relies on a corrupted patronage network and loses the resources to reward
its supporters because of a financial crisis or a military setback, even an uprising of a
smaller scale might result in the collapse of the state.152

5. CONCLUSION
Any attempt to define corruption highlights many paradoxes relevant not only
regarding the elements of the definition of the phenomenon per se, but in connection
with the adoption, and most importantly, the implementation of legal regulations as
well. Both positivist and natural law scholars have recognized the influence of social
and religious norms and traditions on legal regulations, though the extent of the
impact is seen differently. Practice as well as social and anthropological studies have
showed that even carefully planned policies and pieces of legislation become
ineffective or even contra-productive if instead of recognizing the already existing
normative pluralism, decision-makers simply disregard social reality. On one hand,
such indifference might be result of aiming to implement hidden corrupt agendas for
148
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financial and social benefits through coercive power. While unproductive laws merely
leave the level of corruption without real impact on the social order, malicious
regulations with embedded corrupt intentions distort the legal system and state
operation at the same time. On the other hand, even well intended anti-corruption
regulations might lack the necessary knowledge of social reality and miss meeting the
expectations of the public. While much is known and regulated about how laws and
policies are created, there is significantly less academic and political interest in the
success or failure of their implementation. As summarized in the model of law
implementation below, social and religious norms, values and traditions play an
important part in the acceptance, refusal or resignation towards anti-corruption
regulation.

Figure 1: The impact of norms power relations and benefits on anti-corruption regulation

Furthermore, their impact might intensify if the political and economic system loses
its stability and the state system is in a flux as it is the case in many countries with
poor rankings according to corruption indexes and reports. Power relations, actors and
networks shape the face of corruption hidden or well known to the public, and define
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its magnitude and scale from petty to grand deeds. As short-term social and economic
benefits are usually more obvious, advantageous, thus tempting to the corrupt actors
and members of the society, the inherent paradox of corruption’s long-term
implications should also be emphasized. The paradoxes of norms, power and benefits
are closely related as they all mutually influence the strength and impact of each other
as well as the success or failure of anti-corruption regulations in general. Certainly,
the other way round, the implementation of laws and the changes brought about also
have an effect of each element. Therefore without taking into consideration the
complexity of normative pluralism and the risks of economic relativism when drafting
and enforcing anti-corruption regulations, state law is most likely to fail without
fulfilling their mission to reduce the impact of corruption on the state, economy and
people’s lives.
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PART II

ON THE BOUNDARIES OF INTERNATIONAL NORMS:
HUMAN RIGHTS LAW AND ADVOCACY AGAINST
CORRUPTION

1. INTRODUCTION
Corruption and human rights violations are both seen as core wrongs eroding
democratic societies. Corruption distorts policy processes and social institutions by
hindering people to exercise the democratic power they are entitled to. Meanwhile,
reducing corruption improves access to public services, particularly for the poor and
vulnerable. The prevalent international instrument against corruption, the UNCAC
recognizes the threats corruption poses "to the stability and security of societies,
undermining the institutions and values of democracy, ethical values and justice and
jeopardizing sustainable development and the rule of law". The human rights
protection system acknowledges that fundamental rights are „the foundation of
freedom, justice and peace in the world”.153 Researches have pointed out a trend of
systemic corruption in countries where the respect towards human rights is lacking.154
International bodies such as the UN Committee on Economic, Social and Cultural
Rights also underlined that “states face serious problems of corruption, which have
negative effects on the full exercise of rights” enshrined by the International Covenant
on Economic, Social and Cultural Rights (hereinafter: ICESCR).155 By recognizing
the importance of the relation between fighting corruption and the protection of
human rights, a cross-regional statement on corruption and human rights was made on
153
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In the most extreme cases the worst rankings according to various governance, human rights,
democracy, and corruption indexes are mostly shared among the countries with the gravest political
conditions such as the Democratic Republic of Congo and Somalia (Ibrahim Index of African
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behalf of the 134 Member States during the 20th session of the United Nation’s
Human Rights Council in June 2012. The statement urged the anti-corruption and
human rights movements to work together in combating corruption.156
Linking the human rights discourse to the anti-corruption movement has hardly been
an evident process.157 Until recently the damages done by corruption have mostly
been seen in terms of economic consequences, inter alia, under the Organisation for
Economic Co-operation and Development (hereinafter: OECD) Anti-Bribery
Convention (hereinafter: OECD Anti-Bribery Convention) and as subjects to
international and national criminal law. The UNCAC rather promotes the institutional
and technical foundations as well as the common legal basis for effective
investigations and prosecutions. Thus the human rights approach might be regarded as
the result of the “humanization of international law” turning the attention to the
situation of individuals and going beyond and finding new ways for effective legal
advocacy besides the enforcement of the UNCAC.158 As both human rights and anticorruption norms are applicable and “have a relative weight according to the
circumstances in which they factor”159 in the following I am going to introduce how
these two “special regimes”160 intertwine and collide, strengthen and weaken each
other under international law, the jurisdiction of international human rights tribunals
and the progressive proposals of academic experts.
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2. ESTABLISHING THE CONNECTION: WHAT ARE THE LINKS
BETWEEN CORRUPTION AND HUMAN RIGHTS ABUSES?
Statistical evidence proves that countries with high level of corruption have an
adverse record as far as the implementation of human rights is concerned. 161
Corruption, bad governance and the abuse of human rights are linked in a continuous
vicious circle as each can lead to and impact the other.162

Corruption

Violation of
human rights

Bad governance

Figure 2: The relationship among corruption, violation of human rights and bad governance

Corruption cannot be separated from its wider societal context. It is not only a
“bureaucratic breakdown” that leads to dysfunctions in the administration, but a
symptom “of a deeper problem in the relationship between state and society”.163 As it
was introduced in Part I in societies where power is in the hands of “networks of
clientelism” social control upon the powerful and their political and economic
influence is weak, therefore “elites can take advantage of controlling the institutions
of social control themselves: the justice system, the media and control by peers”.164By
dismantling democratic state governance corruption hinders governments fulfil their
161
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Rights and Democracy. American University International Law Review 29, 2 (2014) pp. 293-333, p.
294
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(80%), in their local or regional public institutions (77%) and within the institutions of the EU (70%).
Around three-quarters of Europeans (73%) agree that bribery and the use of connections is often the
easiest way of obtaining some public services in their country. (Special Eurobarometer 397, Corruption
2014)
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legal obligations to refrain from direct human rights abuses, prevent violations, and
provide effective legal remedies. 165 Furthermore, as emphasized beforehand, if
governments fail to realise their duties, those who already suffer deprivation are likely
to suffer even more for their dependence on state services and public goods.166
Empirical analysis established that in countries struggling with severe corruption and
lacking economic wealth there are more incidences of torture by the government than
in other countries with less corruption.167

It is important to note that human rights violations and corruption are not limited to
national states any more as “in an increasingly complex, globalized world much of the
most consequential type of crime is embedded within complex networks of
organizational entities and multiple levels of organizational actors, and public and
private sector organizations themselves are intertwined in complex ways as part of
interdependent systems”. 168 Globalization increases and expands the impact of
corruption on human rights as transnational corporations and more powerful states are
in a favourable position to exercise power and put across their interests through a topdown approach on many different cultures.169 Therefore, there is a direct need to settle
the debate regarding the Western-liberal domination through anti-corruption policies
and the relativism of human rights to provide legitimacy for actions addressing
transnational corruption.170 In a similar vein, the UNCAC emphasizes the need for
165
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international cooperation and demands the state parties to assist “each other in
investigations of and proceedings in civil and administrative matters relating to
corruption”.171

Corruption infringes human rights (1) directly when a “corrupt act is deliberately
used to violate a right”, or when a state or a state official “acts or fails to act in a way
that prevents individuals to from having access to” a certain right. 172 The
infringement is (2) indirect if the act that violates a right originates from corruption
and without corruption the chain of events would have not lead to the violation.173 If
corruption is only one the factors determining a situation in which human rights
violations occur, the casual link is only (3) remote, but corruption still has to be taken
into consideration when handling the actual situation and providing appropriate
remedies to the violation afterwards.174 I sum up the most relevant causal links
between human rights violations and corruption in the following table.175

Human right affected
by corruption

Casual links

Most relevant
international
conventions and
provisions

Civil and political rights

Right to equality and
non-discrimination

171

Corrupt wrongdoings generate
differentiation, or even exclude,
restrict or give preference, in
ways that hinder actors from
implementing their rights (e.g.
through demanding or giving
bribes).

UN Charter Articles
1(3), 13(1)(b), 55(c),
and 76; Universal
Declaration of Human
Rights Articles 2 and 7;
International Covenant
on Civil and Political
Rights Articles 2(1) and
26; Convention on the
Rights of the Child
Article 2; European
Convention on Human
Rights Article 14 and
Protocol No. 12

Article 43 (1) of the UNCAC
(“Corruption and Human Rights: Making the Connection” 2009) p. 27
173
Ibid. p. 27
174
Ibid. p. 28
175
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(Corruption and Human Rights: Making the Connection 2009).
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Freedom of opinion and
expression

Right to liberty and the
right to personal
security

Right to privacy

Right to fair trial
! Right to a public
hearing and
pronouncement of
judgment
! Equality of arms
! Presumption of
innocence
! Freedom from
compulsory selfincrimination
! Length and
efficiency of the
procedure
! Right to an effective
remedy
Rights of political
participation
! Freedom to vote and

Journalists and anti-corruption
defenders are often harassed,
threatened and sometimes
killed to prevent them from
making corruption cases public.
Whistleblowers
reporting
wrongdoings are silenced by
imprisonment,
threats
or
violence.
Those
who
investigate
or
publish
corruption might face criminal
charges that have been invented
or applied against them
improperly.
While laws enable governments
to deprive individuals of their
liberty, they cannot act in an
illegal or arbitrary way and the
power they enforce must
comply with legal standards of
due process that are established
to prevent the abuse and misuse
of that power. If because of
corruption criminal procedures
and surveillance techniques are
arbitrary and cause interference
or harassment in one’s life that
do not comply with established
legal standards, the human
rights of those accused are
violated.

Corrupt court personnel abuses
public authority for private gain
that leads to improper and
unfair delivery of judicial
decisions jeopardizing the
independence of justice and
tribunals.

Covenant on Civil and
Political Rights Article
19, European
Convention on Human
Rights Article 10

Covenant on Civil and
Political Rights Article
9, European
Convention on Human
Rights Article 5

Covenant on Civil and
Political Rights Article
17, European
Convention on Human
Rights Article 8

International Covenant
on Civil and Political
Rights Article 14;
European Convention
on Human Rights
Articles 6 and 7

States are to protect from any International Covenant
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!
!

stand for elections
Right to equal
access to public
services
Freedom of
association and
assembly

form of pressure and from any
corrupt, unlawful or arbitrary
interference with the voting
process. Governments must
also take effective measures to
ensure that all persons entitled
to vote are able to exercise their
right.

on Civil and Political
Rights Article 25;
Convention on the
Elimination of all
Forms of
Discrimination against
Women Article 7;
European Convention
on Human Rights
Article 3 of the First
Protocol

Economic, social and cultural rights

Obligation to take steps
to the maximum of their
available resources to
progressively achieve
the full realization of
economic, social and
cultural rights

Right to food

Right to property

Right to adequate
housing

Right to health

States must move as quickly
and effectively as possible
towards to realize ESC rights
fully;
any
deliberate
retrogressive measures need to
be justified by reference to the
use of maximum available
resources. Corruption implies
that the state is not taking steps
in to comply with its obligation.
Corruption diverts essential
resources from social spending
and thus, directly or indirectly,
hinders realization of the right
to food. Corrupt practices
related to the possession and
use of land and natural
resources can restrict the
availability of food and violate
the right.
Corruption might interfere with
the peaceful enjoyment of
possessions
when
public
authorities confiscate property
upon corrupted decisions or
expropriation is arbitrary.
Corruption undermines security
of tenure, while accessibility
might also be affected by
corruption.
Health sector corruption might
lead to direct discrimination
when healthcare providers and

International Covenant
on Economic, Social
and Cultural Rights
Article 2

International Covenant
on Economic, Social
and Cultural Rights
General Comment 12

Universal Declaration
of Human Rights
Article 17, European
Convention on Human
Rights Article 1 of the
First Protocol
International Covenant
on Economic, Social
and Cultural Rights
Article 11(1)
International Covenant
on Economic, Social
and Cultural Rights
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Right to education

professionals treat patients
differently, based on their
income or their personal
relationships with medical staff.
It may lead to decisions that lay
obstacles to the physical
accessibility of health care
institutions. The affordability of
health services is affected by
corruption when a person
seeking a health service is
asked for a bribe. Corruption
affecting the quality of health
services and particularly the
quality of medicines is a serious
infringement not only of the
right to health but also of the
right to life.
Corrupt practices harm the
availability
of
education.
Embezzlement
removes
resources required to equip
educational
institutions.
Corruption in education is
particularly damaging because
it has long-term effects. It
undermines access and harms
the quantity and quality of
education
services
and
facilities.

Article 12

International Covenant
on Economic, Social
and Cultural Rights
Article 13 and 14,
Convention on the
Rights of the
Child Article 28,
European Convention
on Human Rights
Article 2 of the First
Protocol

Table 2: Casual links between corruption and human rights violations

The rights and the possible causal links enlisted in the table are hardly exhaustive.
Corruption in practice is usually a highly complex set of transactions entailing various
issues and situations related to a wide range of human rights at the same time. To
mention a few, even if the right to free elections is implemented on the façade, the
more opaque party finances are, the less likely it is that government elections reflect
the true will of voters instead of the behind-the-scene bargains aiming to seize power.
If the media market and frequencies are distributed upon favouritism, freedom of
speech is jeopardized for private gains resulting in biased dissemination of
information. The right to fair trial and the impartiality of judgments becomes
questionable if the court system is at constant risk of corruption. Access to education
and health care is hindered when bribes are given or demanded to get into schools and
|
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hospitals.
Paradox enough, corruption can also be used to diminish deprivation and protect
human rights in situations when the state fails to do so.176 In such cases, if all
democratic ways are closed, political candidates try to participate in elections through
paying bribes so that the electoral laws are enforced. Bribing the employees of the
relevant authorities enforces property rights. The right to education is ‘protected’
through corruption if each student pays just to get a place in a class. The informal
gratitude payment given to medical staff, to be discussed in depth in Part IV, can also
be understood as a contribution to maintaining the operation of the health sector, thus
the enforcement of the right to health care. In some instances, public records can only
be accessed through corruption, while bribes are paid to ensure that broadcasters
operate and disseminate information. 177 While each of these examples certainly
happen in real life, legitimizing corruption upon them is rather in line with Leff’s
‘greasing the wheel’ theory introduced and refuted in Part II. Moreover, such
arguments contradict the core definition of human rights, which are traditionally
understood as “the moral rights of the highest order” that one has for being a human
being.178 Consequently, being entitled to human rights should be unconditional per se,
whereas the need to be corrupt makes the enforcement of human rights conditional
and arbitrary by connecting their implementation to paying bribes and personal
favours.
On the other hand, anti-corruption regulations and the protection of human rights do
not always complement each other. On the social level, if policies and laws are
exploited to the advantage of certain stakeholders, anti-corruption measures can have
particularly adverse effects on the rights of vulnerable groups. According to James
Thuo Gathii such risks are decidedly higher as far as poor and marginalized groups
living in Africa are concerned, since institutional reforms targeting corruption mostly
prioritize the interests and rights of the investors instead of the empowerment of the
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accessed: 30 October 2015)
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poor and disadvantaged. 179 Less controversial are the specific anti-corruption
measures, which are adopted for the sake of public interest in a carefully balanced
manner. A notable example of such regulations is Article 20 of the UNCAC that
frames the crime of ‘illicit enrichment’ so that the offence is committed if there is “a
significant increase in the assets of the public official that he or she cannot
reasonably explain in relation to his or her lawful income”. Accordingly, the burden
of proof shifts from the prosecution to the offender and, at the same time, procedural
rights are curtailed to provide more relevancy and enforceability to the anti-corruption
measure. Furthermore, the presumption of innocence is also contravened since “the
accused is required to prove that they have a satisfactory explanation or face
conviction”.180 To avoid an undue limitation of rights by anti-corruption regulations a
fair balance is to be struck as it is argued by the European Court of Human Rights
(hereinafter: ECtHR) in its case law to be analysed infra. Upon careful consideration
of the rights concerned, the states enjoy a wide margin of appreciation in
implementing the anti-corruption measures effectively. The 2012 Criminal Code of
Hungary, for example, shifts the burden of proof in line with the UNCAC and
requires that “any financial gain or advantage resulting from criminal activities,
obtained by the offender in the course of or in connection with, a criminal act, also if
it served the enrichment of another person, shall be confiscated. If such gain or
advantage was obtained by an economic operator, this economic operator shall be
subject to confiscation of property”.181

3. THE FRAMEWORK TO RESPECT, PROTECT AND FULFILL
HUMAN

RIGHTS

AND

ITS

REALIZATION

REGARDING

CORRUPTION
Human rights are based upon the common belief that everyone is born equal in
dignity, while rights are inalienable and inherent in all people by virtue of their
179

In Kenya anti-corruption litigation was applied to protect minority rights. The case of illegal and
irregular allocation of ethnic minority lands was brought to court in 1992 when the Ogiek community
claimed that the eviction meant a violation of “their right to their ancestral home and their livelihood
inconsistently with their rights”. The Kenyan High Court turned the claim down. See (Gathii 2009) p.
166 and p. 173
180
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181
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humanity.182 As it was mentioned beforehand, weak and dysfunctional human rights
measures open the gate for corrupt wrongdoings.183 As C. Raj Kumar argues “the rule
of law is protected only when there is a fairly predictable legal system that responds
to problems in a reasonably fair, non-discriminatory, and effective manner. This
means that all legal, institutional, judicial, and constitutional measures intended to
take efforts against corruption should be oriented toward empowering citizenry
against corruption” through the application of human rights.184 The human rights
approach highlights the individual perspective in each case, thus might promote the
claims and interests of the persons concerned lacking from the rather generalized anticorruption strategies based upon offences mostly claimed ‘victimless’.185 In terms of
legal procedures, empowerment not only enables people to invoke the rights they are
entitled to, but supports institutions with the entrusted competence to step up against
corruption and protect human rights without undue interference.186

States, in general, have to fulfil a complex and partially overlapping set of obligations
regarding human rights and anti-corruption measures. As described in the Guideline 6
of the Maastricht Guidelines on Violations of Economic, Social and Cultural Rights
“like civil and political rights, economic, social and cultural rights impose three
different types of obligations on States: the obligations to respect, protect and fulfill.
Failure to perform any one of these three obligations constitutes a violation of such
rights. The obligation to respect requires States to refrain from interfering with the
enjoyment of economic, social and cultural rights. Thus, the right to housing is
violated if the State engages in arbitrary forced evictions. The obligation to protect
requires States to prevent violations of such rights by third parties. Thus, the failure
to ensure that private employers comply with basic labour standards may amount to a
violation of the right to work or the right to just and favourable conditions of work.
The obligation to fulfill requires States to take appropriate legislative, administrative,
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budgetary, judicial and other measures towards the full realization of such rights.
Thus, the failure of States to provide essential primary health care to those in need
may amount to a violation.”187 Nevertheless, ‘the obligations to respect, protect and
fulfill’ human rights cannot be carried out in practice, if a state falls short on adopting
or enforcing adequate anti-corruption regulations.188 Moreover, the bodies entrusted
with the implementation of the relevant law should also enjoy wide public support
from society and non-governmental organizations.189 Therefore in Article 13 (1) the
UNCAC requires each state to “take appropriate measures to promote the active
participation of individuals and groups outside the public sector, such as civil society,
non-governmental organizations and community-based organizations, in the
prevention of and the fight against corruption”.

The unification of the anti-corruption and human rights discourse is based upon the
principle that no right is more important than the other; there is no hierarchy among
political, social and economic rights or their impact as far as the level of protection is
concerned. Neither should be a difference in the role of the government and the
business entities in the completion of those tasks. In the business sector the risk that
companies deliberately commit corruption and violate human rights for more profit is
inevitable. 190 Therefore the United Nations Human Rights Council suggest that
among its tasks related to corporate social responsibility (CSR) the business sector
should take the impact of corruption into consideration. Tackling corruption shall be
used as a mean to promote human rights among to the companies’ duties under the
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‘respect and remedy’ framework set up introduced above.191 However, some see that
building the framework and corporate duties upon CSR principles is “fragile from an
operational point of view, as well as tenuous from the point of view of legal
consistency” as “states are encouraged to strengthen their domestic regulatory
systems governing human rights and business, whilst corporations are advised to
respect human rights and to exercised due diligence in their activities”.192

Even if a comprehensive legal and institutional framework is set up to protect human
rights, in practice, identifying whether corruption has caused a violation in a particular
case is a complex, step-by-step procedure based upon the thorough consideration of
several attributes and factors as introduced in the chart below.

Figure 3: The identification process of the link between corruption and human rights violations193
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First, the (1) corrupt act needs to be recognized and mapped through (1a) tracing the
factual basis and elements of the deed as well as (1b) the identification of the offender.
Perpetrators can be state officials, other actors authorized with state power or working
in partnership with the government. States can also commit human rights violations if
they fail to investigate corruption committed by private parties. Second, (2) human
rights obligations of the state are to be identified. The step includes the examination
of (2a) the scope and content of the human right concerned in addition to (2b) the
obligations the state has taken up in relation to it. Third, (3) the victim and the harm
done have to be placed into the framework. It is important to identify (3a) who
exactly is entitled to claim the right (right holder) and (3b) nature and circumstances
of the harm that occurred to him or her. Furthermore, an evident link should be set
between the harm endured by the victim and the failure of the state to realize its
obligation to respect, protect and fulfil the human rights relevant in the case. In the
course of the fourth step, (4) the casual link established between the corrupt practice
and the harm done is to be analysed in details. As mentioned beforehand, the
connection might be described upon how direct the impact of the harm caused by
corruption has been. In the most evident cases (4a) when the corrupt deed is
detrimental to the content of the human right, the connection is direct. If corruption is
(4b) an essential element in the chain of events that have resulted in the violation of
human rights, the relation is considered indirect. Remote or circumstantial is the link
(4c) when the corrupt act did not lead to the infringement of human rights. Last, (5)
the responsibility of the state needs to be determined as well. Responsibility is
obviously shunned (5a) when evidence proves that the state has failed to investigate
and prosecute the case effectively. Responsibility, on other hand, also denotes that
(5b) an adequate form of reparation is provided for the victim. Reparation might be
made in various forms, including restitution and compensation, depending on the
needs of the persons concerned.
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4. THE RELEVANCE OF CORRUPTION IN INTERNATIONAL
HUMAN

RIGHTS

MONITORING

PROCEDURES

AND

JURISDICTION
Under international human rights treaties monitoring mechanisms are set up to
examine compliance with the provisions. Such procedures might be also relevant as
far as the implementation of anti-corruption measures is concerned. The UN, for
example, mostly relies on special rapporteurs, independent experts and working
groups during the monitoring procedures. In the course of periodic reporting the states
are obliged to report to the assigned supervisory body on implementation of the
international law instruments they have ratified. In their statements concluding the
monitoring procedures several monitoring bodies have already acknowledged that
corruption indeed violates human rights. The Committee on Economic, Social and
Cultural Rights has underlined that “States face serious problems of corruption,
which have negative effects on the full exercise of rights covered by the Covenant
[ICESCR]”, while the Committee on the Rights of the Child has noted that it
“remains concerned at the negative impact corruption may have on the allocation of
already limited resources to effectively improve the promotion and protection of
children’s rights, including their right to education and health”. 194
Article 41 of the International Covenant on Civil and Political Rights (hereinafter:
ICCPR) and Article 33 of the European Convention of Human Rights (hereinafter:
ECHR) allows states to initiate a procedure against another state if it fails to fulfil its
obligations under the international norms. In inquiry procedures supervisory bodies
are assigned to investigate exceptionally serious or systemic violations of human
rights in a given country upon its own initiative or reliable information.195 As states
and governments are responsible for fulfilling their obligations to respect the
provisions of international human rights conventions and are subjects of well-guarded
monitoring procedures, international organizations might develop even wider
competence to look into cases related to human rights violations caused by corruption.
The international practice of human rights bodies might also be relevant to NGOs and
194
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national bodies such as the ombudsman who is traditionally charged with the task to
investigate and report about violations of human rights enshrined in the national
constitutions.196 However, there is always an inherent risk in establishing specialized
bureaucratic bodies investigating corruption and human rights abuses as they might be
subsumed to the intention to turn the attention away from a state’s lacking
accountability.197

The adjudication of corruption offences has become a notable element of the case law
of the international human rights tribunals, though the extent and depth of their
consideration differs significantly. The most elaborated case law on the subject might
be found in the jurisdiction of the ECtHR that is to be analysed in the following
section. In the Americas the American Convention of Human Rights of 1969
(hereinafter: ACHR) and Protocol of San Salvador of 1988 provide the regional
system for the protection of human rights. The Inter-American Commission on
Human Rights and the Inter-American Court of Human Rights were established to
monitor the implementation of the two instruments. While the ACHR dominantly
covers civil and political rights, social, economic and cultural rights are under the
scope of the Protocol. According to Article 44 of the ACHR “any person or group of
persons, or any non-governmental entity legally recognized in the member states may
lodge complaints with the Commission”. If the state concerned fails to comply with
the recommendations of the Commission, the body has the right to submit the case to
the Court.198 The State Parties can also file cases, individuals, however, are excluded
from direct access to the Court.199

Upon the publications of the Commission including annual, country and thematic
reports only a small number of complaints involve corruption, yet the general
attention paid to the issue is steadily increasing.200 One of the underlying reasons for
the lacking cases is that the Commission turns the petitions down if remedies under
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domestic law have not been pursued and exhausted.201 However, the Commission has
recognized corruption as a possible violation of human rights by emphasizing that if
the petitioner „presented information establishing that the trial was not impartial
because the judges were corrupt, or were biased for racial, religious, or political
reasons against him, the Commission would be competent under Articles 8, 21 and 25
of the Convention”.202 Though only a small number of complaints have reached the
Court, the merits of those cases have often revealed systematic or grand corruption in
the countries concerned. The Court has denounced Peruvian state practice of
depriving the president and director of a television first from his broadcasting
company, then his citizenship for publishing reports on governmental corruption and
abuses of human rights as the violation of freedom of expression as well as several
other rights.203 When in Venezuela judges were specifically accused with corruption
in public media and hence removed from their positions under the regime of President
Hugo Chavez, the Court ruled that the right to fair trial was violated and the judges
were to be compensated and resinstated into their positions.204

In Africa the regional human rights protection regime is based upon the African
Charter on Human and People’s Rights (hereinafter: ACHPR) adopted in 1981 by 53
State Parties. In 1987 the African Commission was established to oversee the
implementation of the ACHPR by, inter alia, considering petitions from individuals
and inter-state complaints. In 2004 the African Court on Human and People’s Rights
was founded, however, the African Court has not deliberated any case yet.205 As far as
the African Commission’s work is concerned, despite of the evident prevalence of
corruption in Africa, there is hardly any indication of its relevance in the decisions
and publications of the human rights protection body. Furthermore, in a case in which
the complainant blew the whistle on Nigerian public officials involved in smuggling,
assassinations and corruption, got therefore abducted and poisoned, while his
pregnant wife was killed, the Commission refused to consider his claims for not
exhausting of all available local remedies. The Commission also invoked Article 56
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(2) of the ACHPR according to which communications shall not be written in
disparaging or insulting language directed against the State concerned and its
institutions or to the Organisation of African Unity. The Commission, thus, turned
down the case for being insulting to Nigeria, particularly to President Olusegun
Obasanjo who was also accused of corruption.206 Evidently, such an unprecedentedly
restrictive provision raises an obvious barrier to complaints about endemic state
corruption that involve allegations against government officials.207

5. THE BALANCING ACT: THE RELEVANCE OF CORRUPTION IN
THE JURISDICTION OF THE EUROPEAN COURT OF HUMAN
RIGHTS
The ECtHR is becoming increasingly conscious about considering the
relevance of corruption in human rights violations recognizing that “corruption –
including in the judicial sphere – has become a major problem in many countries”.208
When searching the case law database (HUDOC) of the ECtHR for relevant
judgments by using the term “corruption”, one might come across more than 500
hits.209 On one hand, since many cases might entail corruption but not the exact word
(using for example the term “fraud”, “extortion” or “misappropriation” instead), the
result is hardly representative. On the other hand, even if the number shall be
deducted due to the translated duplicates of the judgments, the result of the database
search clearly proves the relevance of establishing such a link. Nevertheless, the
characteristics of the casual links are very diverse. In the table below I summarize
several of the relevant cases, including judgments concerning Hungary, to illustrate
how the articles of the European Convention of Human Rights might apply to
corruption and in which ways the ECtHR has considered or disregarded the
implications thereof. As emphasized above, these judgments cannot claim
representativeness regarding the entire case law of the ECtHR. Instead, they have
206
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purposely been chosen with the aim to identify and describe certain patterns and
common features within the jurisdiction.

Judgment

Merits of the case
Article 2 on the right to life
The applicant’s daughter, a Russian national, died in
unexplained circumstances after falling from a window of a
private property in Cyprus. According to the ECtHR the
Cypriot authorities failed to conduct an effective homicide
Rantsev v. Cyprus
investigation, and in particular, missed to secure relevant
and Russia,
evidence abroad under international convention for mutual
Judgment of 7
assistance. The authorities were under an obligation to
January 2010
investigate whether there was any indication of corruption
within the police force in respect of the events leading to death.
Violation of Article 2 by Cyprus. (Also violation of Article 4
and Article 5 by Cyprus.)
The applicant’s husband, Georgiy Gongadze, was a Ukrainian
political journalist. He published extensively about corruption
committed by high-level State officials and got killed
Gongadze v.
afterwards. The ECtHR found that there had been a violation of
Ukraine, Judgment Article 2 concerning the authorities’ failure to protect his life.
of 8 November
The ECtHR also found that the attitude of the investigating
2005
authorities to the applicant and her family clearly caused her
serious suffering which amounted to degrading treatment, in
violation of Article 3. Also a violation of Article 13 for lacking
effective criminal investigation of the murder.
Article 3 on the prohibition of torture, and inhuman or degrading treatment
Vilvarajah and
Applicants could only rescue from Tamil detention and torture
Others v. the
in Sri Lanka by paying bribes. They claimed that their removal
United Kingdom,
from the UK to Sri Lanka amounted to inhuman and degrading
Judgment of 30
treatment. No breach of Article 3 § 3.
October 1991
The applicant submitted that he paid a bribe to an agent
assisting him to escape multiple detention and atrocities from
NA. v. the United
authorities Sri Lanka. The applicant complained that it would
Kingdom,
expose him to a real risk of being subjected to treatment in
Judgment of 17
breach of Article 3 of the Convention and/or a violation of
July 2008
Article 2 if he were to be returned to Sri Lanka. Violation of
Article 3 if the applicant were to be returned.
An inspector of the Economic Police Force who took bribes
Victor Savitchi v.
was beaten up while getting arrested. He claimed lacking proper
Moldova,
investigation and the use of inadmissible evidence against him
Judgment of 17
in court. Breach of Article 3, but the government’s methods of
June 2008
collecting evidence did not violate Article 6.
Dorokhov v.
Former prosecutor was charged with blackmail and abuse of
Russia, Judgment
office for taking cars as bribes. He claimed that prison
conditions were inhuman and excluding witnesses from trial
of 14 February
were against Article 6. Breach of Article 3, no violation of
2008
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Article 6.
The applicant appealed to overturn the French deportation order
to Colombia by claiming that corruption in Colombian judiciary
H.L.R. v. France,
is so widespread that courts had been linked directly connected
Judgment of 29
to drug trafficking, thus would make him a subject to inhuman
April 1997
and degrading treatment or punishment. No violation of Article
3.
Article 5 on the right to liberty and security
The applicant was a doctor arrested upon continuously taking
bribes from his patients of several years. He was held in
detention on remand for the six months until the national courts
decided to release him on bail. In the meantime, he appealed
Stettner v. Poland, against his detention, claiming that it could seriously jeopardise
Judgment of 24
his life or health as he suffered from a sleep disorder. Due to his
March 2015
condition following the release the applicant was unable to
practice as a doctor for a certain time. No violation of
Article 5 § 3 as authorities handled the applicant’s case with
relative expedition, violation of Article 5 § 4 on the lawfulness
of detention decided speedily by a court.
The applicant had been an officer in the criminal investigation
department and was questioned and detained by the National
Creangă v.
Anti-Corruption Prosecution Service for a day before being
Romania,
informed of the allegations that had been made against him. He
Judgment 23
was then placed in pre-trial detention. Violation of Article 5 § 1
February 2012
of the Convention for failure to follow statutory procedure for
detention of suspect.
The applicant was the director of a sewage disposal department
Lietzow v.
and was convicted for regularly accepting corrupt payment
Germany,
from an engineering company in exchange of contracts. The
ECtHR ruled that providing no access to his criminal records on
Judgment of 13
February 2001
the ground of on-going related investigations against public
officials the risk of collusion violated Article 5 § 4.
The applicant, György Gál, former member of the municipal
council of a Budapest district, was arrested on charges of
aggravated fraud and other offences. He was in pre-trial
Gál v. Hungary,
detention from 2008 until 2011. In February 2012 the applicant
Judgment of 11
was convicted of a number of offences including fraud,
March 2014
corruption and misappropriation of public funds and sentenced
to eight and a half years’ imprisonment. At the time of the
ECtHR’s judgment his appeal was still pending. Violation of
Article 5 § 3.
The applicant, Miklós Hagyó, was the deputy mayor of
Budapest. The case concerned his complaint about the
conditions and excessive length of his pre-trial detention
Hagyó v. Hungary, following his arrest on charges of misusing public funds. He
Judgment of 23
also complained that the courts had not properly justified his
April 2013
nine-month-long detention, while he suffered restrictions on
contact with his wife and daughter during his detention.
Violation of Article 3, violation of Article 5 § 3 and 5 § 4,
violation of Article 8 (concerning the applicant’s contact with
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Guest Zrt v.
Hungary,
Judgment of 11
June 2013

Guèrin v. France,
Judgment of 29
July 1998
Gorgievski v. the
former Yugoslav
Republic of
Macedonia,
Judgment of 16
July 2009
Miliniene v.
Lithuania,
Judgment of 24
June 2008

Abramyan v.
Russia, Judgment
of 9 October 2008

Ramanauskas v.
Lithuania,
Judgment of 5
February 2008

Craxi (No. 2) v.

his wife).
The applicant was a Hungarian company that had engaged in a
legal dispute about the allegedly unlawful use of business
premises by another company and the damages thereof. The
legal proceedings lasted from 1993 until 2008. The applicant
also initiated a charge of corruption against the judge involved
in the principal proceedings. This case was still pending at the
time of the ECtHR’s judgment. Breach of Article 6 § 1 as the
length of the proceedings had been incompatible with the
“reasonable time” requirement.
Article 6 on the right to fair trial
The applicant was charged with accepting a bribe to allow
illegal border crossing. He claimed that the decision to declare
his appeal on points of law inadmissible on the ground that he
had not complied with the warrant for his arrest had infringed
his right of access to a court. Breach of Article 6 § 1.
The applicant got arrested for demanding a bribe not to send
samples of imported products to laboratories for further
examination. He claimed being deliberately entrapped and
breach of Article 6 § 1. No violation found.
A briber judge asked money to buy a car as a payoff. The
special anti-corruption police unit of the Ministry of the Interior
assisted the process and requested the arrest of the applicant
upon the evidence collected. No violation of Article 6 § 1.
The applicant was charged with taking a bribe involving a large
sum of money, aggravated by extortion. His case was
reclassified
from
corruption
to
fraud
(attempted
misappropriation, through the abuse of official authority, of
another’s property, involving a large sum of money). He and his
counsel were not present at the appealed hearing where he was
found guilty. Violation of Article 6 § 1 and 3 (a) and (b).
The applicant, a prosecutor, had been approached by an
undercover officer from a special anti-corruption police unit,
who offered him a bribe in return for a promise to obtain a third
party’s acquittal. The applicant had initially refused but later
agreed as the offer was repeated several times. The officer
informed his employers and was authorized to simulate bribery
due to which the applicant was convicted and sentenced to
imprisonment. According to the national Supreme Court, the
question of incitement (mocked bribery) was of no consequence
for the legal classification of the applicant’s conduct. The
ECtHR argued that the applicant’s trial had been deprived of
fairness as there was no indication that the offence would have
been committed without the intervention. Violation of Article 6
§ 1.
Article 8 on respect for private life
The applicant, Benedetto Craxi, was the Prime Minister of Italy
|
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Italy, Judgment of
17 July 2003

D.M.T. and D.K.I.
v. Bulgaria,
Judgment of 24
July 2012

Guja v. Moldova,
Judgment of 12
February 2008

Kudeshkina v.
Russia, Judgment
of 26 February
2009

Marchenko v.
Ukraine, Judgment
of 19 February
2009

from 1983 to 1987. During the so-called “clean hands”
campaign he was charged with corruption and was sentenced to
imprisonment in a trial he did not appear at. The public
prosecutor obtained an order for his telephone calls between
Italy and his home in Tunesia to be intercepted. Extracts were
read out in court and were published in the press, while the
court of appeal decided not to use the information yielded by
the intercepted telephone conversations. According to the
ECtHR the press could have only obtained the information from
the malfunctioning of the registry or one of the parties to the
proceedings or from their lawyers. Since there was no inquiry
into those circumstances the Government had not fulfilled its
obligation to secure the applicant’s right to respect for his
private life. Violation of Article 8.
The applicant, head of the Interior Ministry’s Economic Crime
Department, was sentenced to imprisonment for demanding
bribes. In 1999 criminal proceedings were instituted against
him and he was suspended from his post. Despite his
suspension, he remained subject to the ban on Ministry officials
engaging in any other gainful employment. He was dismissed in
2005, after his conviction in the criminal proceedings. The
ECtHR ruled that the restrictive measures had not struck a fair
balance between the applicant’s interests and those of society as
a whole, and there had not been sufficient justification for the
interference with the applicant’s private life. Violation of
Article 6 § 1 in conjunction with Article 6 § 3 (a) and (b), of
Article 6 § 1 and of Article 13 in conjunction with Article 6 § 1
and Article 8.
Article 10 on freedom of expression
The applicant published two letters proving that high-ranking
politicians attempted to influence an on-going corruption
investigation. The ECtHR ruled that the public interest in the
provision of information about undue pressure and corrupt
wrongdoing was so important that it outweighed the interest in
maintaining public confidence in the independence of the
Public Prosecutor’s Office. Also, there was no reason to believe
that the applicant had been motivated by a desire for personal
advantage when he blew the whistle. Violation of Article 10.
The applicant was removed from judicial office for making
critical statements about the Russian judiciary. According to the
ECtHR Article 10 applied to the workplace, that civil servants
also enjoyed the right to freedom of expression and that
disclosure of information obtained in the course of their work,
even on matters of public interest, always to be examined in the
light of their duties of loyalty and discretion. Violation of
Article 10.
The applicant was a teacher sentenced to suspended
imprisonment for publicly accusing his superior of misuse of
school property and requesting an official investigation. The
ECtHR ruled that signalling by an employee in the public sector
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of illegal conduct or wrongdoing in the workplace had to be
protected. Violation of Article 10.
The applicants were cartoonists who accused local politician of
corruption by questioning the legality of a contract and the role
Cumpana and
of bribes in a drawing. They were sentenced to imprisonment
Mazare v.
and prohibited from working as journalists for one year for
Romania,
presenting a partial view of reality and lacking solid evidence
Judgment of 17
against the persons drawn. The ECtHR considered that the
December 2004
criminal sanction and the prohibitions had been manifestly
disproportionate. Violation of Article 10.
The applicant, a journalist by profession, disclosed a
confidential report by the Swiss ambassador to the United
States on the Swiss Government’s strategy to be adopted in
negotiations between the World Jewish Congress and Swiss
banks on the subject of compensation due to Holocaust victims.
Stoll v.
The ECHR found that his chief intention had not been to inform
Switzerland,
the public on a topic of general interest but to make the
Judgment of 10
ambassador’s report the subject of needless scandal. The
December 2007
abridged version of the articles in question was able to mislead
the reader about the ambassador’s personality and abilities. No
violation of Article 10.
(Though the case does not involve corrupt actions per se, it
establishes important standards related to the boundaries of
leaking or reporting information about corruption.)
The applicant lodged a criminal complaint alleging aggravated
fraud in a nursing home of a company, which was majorityowned by the Berlin Land. He claimed that the company had
knowingly failed to provide the high quality care marketed in
its advertisements, and tried to cover up the problems by urging
the staff to fabricate service reports. While public prosecutor’s
Heinisch v.
office discontinued the preliminary investigations, the applicant
Germany,
was dismissed without notice. The ECtHR reiterated the criteria
Judgment of 21
related to public sector employment established in Guja
July 2011
v. Moldova, and applied them to private law employment. In
whistleblowing cases the criteria are to be used to weigh the
employee’s right to signal illegal conduct or wrongdoing on the
part of the employer against the employer’s right to protection
of its reputation and commercial interests. Violation of Article
10.
Article 11 on freedom of assembly and association
The main aims of the demonstration were to criticise the work
of the head of the local administration, to denounce corruption
and the misuse of public funds by the local administration. The
Primov and Others authorities refused to authorize the demonstration on several
v. Russia,
grounds including that the allegations of the demonstrators were
Judgment of 12
false and had been refuted by official investigations. The
June 2014
organisers proceeded to hold the demonstration as planned, and
blocked a federal-level road. When the police tried to clear the
blockade, some of the protesters started throwing stones at
them, while the police began using firearm. Several civilians
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and police officers were injured and one civilian had died.
Violation of Article 11 § 1 for complete blockage of a village in
response to a peaceful demonstration.
The applicant party was the French “branch” of the Spanish
Basque Nationalist Party. To receive funds from the Spanish
party, the applicant party formed a funding association in
accordance with the relevant laws. The authorization of the
association, a prerequisite for its operation, was refused on the
Parti nationaliste
ground that most of the applicant party's resources come from
basque –
the support it received from the Spanish party. As the funding
Organisation
of a political party by any foreign legal entity was prohibited,
régionale
political parties' funding associations could not receive financial
d’Iparralde v.
contributions from a foreign political party. The complaint
France, Judgment
emphasized the adverse effects on its funds and on the ability to
of 7 June 2007
pursue its political activities and take part in the elections. The
ECtHR relied on the arguments of the Venice Commission of
the Council of Europe and underlined that the matter fell within
the scope of margin of appreciation as the states remained free
to determine which sources of foreign funding might have been
received by political parties.
Article 1 of Protocol 1 on the right to property
The first applicant, a former government minister, was charged
with abuse of authority and extortion. Confiscation of property
was ordered against him and his close relatives for having
Gogitidze and
wrongfully acquired property. The Constitutional Court
Others v. Georgia, dismissed their complaints on the ground that that the
legislation served the public interest of intensifying the fight
Judgment of 12
May 2015
against corruption. The ECtHR agreed by emphasizing the wide
margin of appreciation states enjoy in their pursuit of the policy
designed to combat corruption in the public service. No
violation of Article 1 of Protocol No. 1.
Article 2 of Protocol No. 1 on the right to education
The applicants were all students who were unable to obtain a
place in the faculties of medicine or dentistry to which they had
applied due to the numerus clausus applied to limit the number
Tarantino and
of students in both public and private sector universities. They
Others v. Italy,
also claimed that there were numerous episodes of corruption
Judgment of 2
during the entrance exams. The ECtHR did not consider the
April 2013
corruption claim. No violation of Article 2 of Protocol No. 1 as
the measures imposed were not disproportionate and the
government had not exceeded its margin of appreciation.
Table 3: Selection of the ECtHR’s case law related to corruption

Looking at its case law the ECtHR obviously recognizes the detrimental impact of
corruption on the implementation of human rights. However, in the majority of the
judgments above corruption plays only a circumstantial, remote or indirect role in the
events that trigger the (alleged) human rights violations. The remoteness of the
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relation is evident in the cases adjudicated under Article 3 on the prohibition of
torture, and inhuman or degrading treatment involving asylum requests of applicants
who could only bribe their way out of the country from which the fled. Interestingly,
in such cases the ECtHR has often disregarded corrupt deeds in its assessments even
though the applicant openly emphasized them. For example, in the case Stettner v.
Poland the applicant explicitly contested the disproportionality of the punishment for
corruption he committed by arguing that though he “did not want to undermine the
seriousness of corruption or its effect on society, he wished to point out that the
Government essentially considered that an allegation of taking less than EUR 50 per
year in bribes from patients had been such a serious offence that it justified automatic
detention on remand without any allegation, let alone proof, that the applicant would
interfere with the investigation”.210 The ECtHR has not dealt with the applicant’s
claims. The ECtHR’s reserved approach could be interpreted in several ways. In
general, its stance might have been a result of finding those circumstances irrelevant
in considering the merits of the case. Nevertheless, mainly regarding the asylum
judgments, it might also have been seen as permissive attitude, implicitly condoning
the payment of bribes as the only option to escape from the human rights violations.

In the judgments related to Article 5 on the right to liberty and security, Article 6 on
the right to fair trial the relevant rights and Article 8 on respect for private life the
relevant rights have dominantly been invoked for the sake of the persons charged with
corruption. With regard to these rights the ECtHR seemed to be establishing a balance
between anti-corruption measures and the protection of human rights. The ECtHR has
recognized the fact “that corruption is an endemic scourge which undermines citizens’
trust in their institutions” as well as that “the national authorities must take a firm
stance against those responsible”. 211 At the same time, the ECtHR also argued “with
regard to liberty, the fight against that scourge cannot justify recourse to
arbitrariness and areas of lawlessness in places where people are deprived of their
liberty”. 212 However, not all corruption allegations amount to a direct interference
with human rights. In a judgment concerning Bulgaria the court did not accept a
police investigator’s arguments that the corrupt wrongdoings of the Bulgarian prime
210
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minister were detrimental to his right to privacy as he lost his job in the public service,
and claimed that the chances to find a new workplace had also diminished radically.
The ECtHR recognized the impact on his rights, but concluded that the relationship
with the corrupt affairs was only indirect.213 In Ramanauskas v. Lithuania the ECtHR
considered national anti-corruption measures against human rights when it decided
whether the right to fair trial of a former Lithuanian prosecutor had been violated
when undercover government agents provoked him to accept bribes. The judgment
stands out from the case law for going beyond the mere recognition of the relevance
of corruption and establishing direct human rights standards regarding anti-corruption
measures. The ECtHR ruled that the Lithuanian authorities could not be exempted
from the responsibility for the actions of the police by claiming that, although
carrying out their arguably anti-corruption tasks, the officers were acting in their
private capacity upon on initiative while the operation was executed in the absence of
any legal framework or judicial authorisation.214

Recently, the ECtHR has taken a step forward, come out from the rather reserved
stance and reflected upon the importance of anti-corruption measures. In Gogitidze
and Others v. Georgia the Strasbourg court considered another important legal tool
against corruption, the confiscation of assets gained in a corrupt way. In the judgment
the ECtHR made comprehensive reference to international documents and policies
related to fighting corruption and underlined that “civil proceedings for confiscation
clearly formed part of a policy aimed at the prevention and eradication of corruption
in the public service”.215. While still striving for a balance between measures and
rights the ECtHR reaffirmed the wide margin of appreciation provided for the states
based upon the approach adopted by the international instruments not only regarding
the confiscation of property but in relation to the adoption of measures against
corruption as well. Furthermore, the ECtHR has seen it important to emphasize that
the anti-corruption measures in question “helped Georgia to move in the right
direction in combating the corruption”.216
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Proving the increasing relevance of corruption in human rights violations judges of
the ECtHR are taking a more direct position and criticize states for corrupt practices
in the opinions on the judgments in which they can give voice to their personal views.
Georgian Judge, Nona Tsotsoria, for example, has echoed her criticism regarding the
pervasive corruption in the Russian migration system in her partly dissenting opinion
on the Judgment of Georgia v. Russia (I). She has argued that “the Court notes the
international governmental and non-governmental organisations’ assessment of the
Russian migration legislation and practice as “complex” and placing migrants in an
insecure position… While “complexity” is a common feature in such an extensive and
intricate field as migration policy, in the present case the structural problems
triggered

by

corruption,

discrimination,

xenophobia,

mismanagement

and

arbitrariness lie at the very heart of this “complexity” and increase the vulnerability
of migrants as illustrated below.”217 In the assessment of the Judgment of Rantsev v.
Cyprus and Russia the judges of the ECtHR have also called out the states directly for
failing to investigate whether there was any indication of corruption within the police
force in respect of the events leading to death of the applicant’s daughter.218

In cases linked to Article 10 on freedom of expression and Article 11 on freedom of
assembly and association the relation between corruption and human rights violations
are more direct. As introduced in the table above, convicting journalists for pointing
out corruption in their articles or cartoons as well as demonstrations being banned by
corrupt authorities against whom they aim to protest indicate how corruption can
restrict human rights per se. Whistleblowing cases concerning the rights of persons
reporting corruption constitute a special category within the jurisdiction of the ECtHR
within the scope of Article 10. Taking a less reserved approach in that very particular
matter the ECtHR “has held that the signalling by an employee in the public sector of
illegal conduct or wrongdoing in the workplace should, in certain circumstances,
enjoy protection. This may be called for in particular where the employee or civil
servant concerned is the only person, or part of a small category of persons, aware of
what is happening at work and is thus best placed to act in the public interest by
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alerting the employer or the public at large.”219 In a similar vein, the ECtHR has
developed a test to consider whether the whistleblower’s act qualifies for protection
under Article 10. Upon the test the court first shall examine (1) the public interest in
the disclosed information, then (2) whether the applicant had alternative channels for
making the disclosure, (3) the authenticity of the disclosed information, (4) whether
the applicant acted in good faith, as well as (5) the detriment to the employer, and
finally (6) the severity of the sanction.220 Through the elaboration of the test the
ECtHR triggers more institutional and popular support for anti-corruption measures
drawing attention to the difficulties victims of corruption and whistleblowers face. 221

6. THE STEP BEYOND: INITIATIVES TO ESTABLISH A NEW
RIGHT TO FREEDOM FROM CORRUPTION
Initiatives to encompass the adjudication of corruption under international
jurisdiction are not a new phenomenon. Corruption, and grand corruption in particular,
has been put into legal context under the crime against humanity as laid down by
Article 7 (1) (k) of the Rome Statute of the International Criminal Court as follows:
“For the purpose of this Statute, ‘crime against humanity’ means any of the following
acts when committed as part of a widespread or systematic attack directed against
any civilian population, with knowledge of the attack: […] Other inhumane acts of a
similar character intentionally causing great suffering, or serious injury to body or to
mental or physical health.” The organization called Global Organization of
Parliamentarians Against Corruption argued that grand corruption indeed involve
inhuman acts that cause “great suffering, or serious injury to body or to mental
physical health”, however, such crimes are neither as obvious as genocide or slavery,
nor are necessarily “committed as part of a widespread or systematic attack directed
against any civilian population”, whereas the direct intent (mens rea) to attack the
population is often also missing.222 States and international criminal tribunals, on the
219

European Court of Human Rights, Heinisch v. Germany, Judgment of 21 July 2011. § 63
Ibid. § 71-92
221
(Wouters et al. 2013) p. 67
222
Prosecuting Grand Corruption as an International Crime. Discussion Paper of 1 November 2013.
Global
Organization
of
Parliamentarians
Against
Corruption.
(Available
at:
http://gopacnetwork.org/Docs/DiscussionPaper_ProsecutingGrandCorruption_EN.pdf)
p. 6 (Last
accessed: 7 July 2015)
| 72
220

other hand, do not require a direct connection to armed conflicts, as crimes against
humanity can be committed in peacetime as well.223 Therefore, according to the
opinion of Ilias Bantekas, corrupt acts in fact suffice “to hold the members of
government responsible for crimes against humanity perpetrated against their own
people in peacetime placing them in conditions of life, which would in the ordinary
course of events would deprive them of access to sufficient food and health care”.224
Mark L. Wolfe goes as far as suggesting the establishment of an international anticorruption court, similar to the structure and competence of the International Court of
Justice, by incorporating it in the UNCAC, since, in his view, all other international
efforts to combat corruption proved to be ineffective for only advancing the
‘widespread culture of impunity’.225

The stronger the arguments for a common human rights and anti-corruption discourse
have become, the more scholars and advocacy professionals have initiated the
establishment of a new human right that protects against corruption.226 The evolution
of human rights is dynamic process, while the need or willingness to recognize new
rights is an essential element of the human rights system as it shall “respond to the
emergence of new threats to human dignity and well-being”. 227 While several
recommendations emerge favouring a new right, its exact formulation and content
varies upon the values to be protected. C. Raj Kumar lays the emphasis on the
balanced power relations between the citizens and state by arguing that “for popular
sovereignty to be secure, the people need to be empowered by providing a right to
corruption-free governance or other rights that will enable them to fulfil their right to
223
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corruption-free governance”.228 Matthew Murray and Andrew Spalding approach the
need to balance power relations by applying John Locke’s argument on the
government being “bound to govern by established standing laws, promulgated and
known by the people”.229 Thus, according to their understanding, corruption equals to
tyranny as defined by Locke since it is also the result of “making use of power any
one has in his hands not for the good of those who are under it, but for his own
private, separate advantage”, hence they regard the right against corruption
“inalienable” and “fundamental” at the same time. 230 Ndiva Kofele-Kale suggests
the introduction of the ‘right to corruption-free society’. He originates the right from
the protection of social and economic rights, especially the right to economic selfdetermination as established by Article 1 of the ICCPR as well as Article 1 of the
International Covenant on Economic, Social and Cultural Rights (hereinafter:
ICSECR). He argues that corruption violates the right to economic self-determination
as the corrupt state abuses the people’s individual and collective right to “freely use,
exploit and dispose of their national wealth in a manner that advances their
development”.231 Furthermore, development is not only essential for the economic
well-being of individuals, but facilitates political development in a country since it
provides the means and resources to achieve democratic self-governance.

The recognition of any new human right depends on several factors. It shall, most
importantly, reflect a value of fundamental social importance, be relevant in various
normative and moral settings, be interpreted from and consistent with the provisions
of existing human rights and international law principles Any prospective new right
should also be able to achieve international consensus on its application through its
precise formulation. 232 Regarding its relevance to different normative and moral
contexts Murray and Spalding suggest that such a new right would be closely
associated both with Asian and Islamic values. They find support to their arguments
in Confucius’s view on the loss of legitimacy of rulers for lacking virtue, as well as
Islamic law’s (sharia) focus on cultivating self-discipline, morality, honesty and
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fulfilment of promises.233 David Kinley also lists several arguments for establishing
the right he calls ‘the right to freedom from corruption’. First, he emphasizes that
without a new, distinguished human right the damages caused by corruption cannot be
seen realistically as its consequences diminish to be only “one of a number of
contributory factors to the infringement of various rights”.234 Second, Kinley argues
that the normative value of a new right highlights the need to step up against
corruption and requires states as well as companies to act under international human
rights law and take responsibility for each violation.235

A new right is suggested to overcome the cultural relativism debate encompassing the
human rights discourse as well as the claims of anti-corruption measures being mere
instruments of Western dominance. According to Kinley a sole right to freedom from
corruption might be the “missing link” between social, economic rights and political
rights that could support the “indivisibility of human rights”.236 Murray and Spalding
compare the evolution of the new right to the history of the formulation of the right to
property under the human rights regime. They consider both rights as pragmatic
examples of defending individual liberty and social interests at the same time.237
Nevertheless, they also warn about the risk of hollowing out the core of the new right,
therefore suggest obliging decision makers to impose precise provisions and
enforceable legal obligations on the states instead of setting general moral
standards.238 The new right could be introduced through either the modification of
existing international human rights treaties, or adopting a special human rights treaty
on fighting corruption, but in practice each supporter admits that any amendment
might become a very complicated and lengthy process in the end. 239
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7. LIMITATIONS AND CONCERNS REGARDING A COMMON
LEGAL FRAMEWORK
While the concepts and initiatives to link human rights to anti-corruption
measures are far-reaching, their prospects of realization are less auspicious. On one
hand, (1) the limitations are obviously pragmatic. Everyday social practices, policies
or the explicit non-willingness of governments and other stakeholders often hinder the
realization of the human rights approach in anti-corruption legislation. In the most
extreme instances collisions between corruption and human rights are assisted
deliberately. As mentioned beforehand, in some African countries legal and judicial
initiatives make way for the fast implementation of market reforms so that investors
can “enforce their rights at the lowest cost and within the shortest time”.240 At the
same time, more vulnerable stakeholders affected by the policies are not entitled to
the same procedural rights.241 Paradox enough, in similar situations the adoption of a
new right to freedom from corruption could become a backlash. Still arguing in the
name of such a new right and acting under the auspices of the human rights system,
governments might take detrimental measures to disguise their otherwise
undemocratic intentions. Thus the enforcement of the new right might also serve as
‘legitimate’ reason to oppress other rights.242

There are also areas where fighting corruption and human rights violations are not
colliding ideas, but perceived as separate problems running parallel courses. While in
the business sector the idea of combating corruption and tackling human rights abuses
are both embraced and widely supported, the two issues are mostly handled
independently. The United Nations’ Human Rights Council adopted the “Guiding
Principles on Business and Human Rights” in 2011 to promote the respect of human
rights within the business sector. The Guiding Principles contain the general
recommendation that “states should exercise adequate oversight in order to meet
their international human rights obligations when they contract with, or legislate for,
240

(Gathii 2009) p. 180
Ibid. p. 180-181
242
Similar argument is raised by Eric Posner regarding “the right to development” that was advanced
by China and other developing countries as well as the United Nations General Assembly. Posner
claims that “China purports to balance personal and political freedoms against poverty reduction; the
right to development allows it to do so without departing from the idiom of the human rights”. Eric A.
Posner (2014) The Twilight of Human Rights Law. Oxford University Press, Oxford. p. 37-38
| 76
241

business enterprises to provide services that may impact upon the enjoyment of
human rights”.243 At the same time, the core and most commonly applied provisions
against business sector corruption have rather been covered by the UNCAC since
2003 with hardly any concrete indication to merge the two agendas.244

Connecting the protection of human rights to combatting corruption is not always
embraced with similar academic enthusiasm either. Following the line of authors who
see corruption as an inherent or even contributing element to the operation of the
society and economy introduced beforehand,245 critics argue that ‘anti-corruptionism’
is only a strategic tool of international organizations and Western countries to blur
their own responsibility for failed market policies. 246 According to these views
citizens of developing countries are being dictated what is wrong for them and
whether certain acts violate their fundamental rights. Sarah Kathleen Rose-Sender and
Morag Goodwin emphasize that ‘anti-corruptionism’ treats people as “infantile”
passive victims. 247 Rose-Sender and Goodwin argue that imposing such notions
without taking the local context into consideration lacks actual potential to empower
those in need.248 In a similar vein, David Kennedy contests “the anti-corruption
campaign” on the whole, because it “transforms the politically or ideologically
contestable into the technically necessary and the morally imperative”.249

The birth of a new right certainly increases the high number of already existing rights.
The human rights system of today encompasses 300 rights compared to 20 rights in
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the 1970s, 100 rights in the 1980s, and 175 rights in the 1990s.250 Such ‘hypertrophy
of rights’, according to Eric A. Posner, forces states to make complex trade-offs and
deflates the significance of rights, as no government is “motivated to take them
seriously”.251 Critical legal scholars also argue that connecting the two discourses
harms the human rights system as it might actually weaken the normative value of
human rights law, particularly economic and social rights, hence the legal measures
fighting corruption should remain narrow and stick to the application of specialized
criminal law regimes regulating money laundering, bribery, and stolen asset
recovery.252

8. CONCLUSION
Though fundamental anti-corruption principles as transparency, accountability
and rule of law are rarely discussed in the human rights discourse, the level of
corruption evidently determines democratic operation and the protection of human
rights in each country. Being two sides of the same coin, in most cases anti-corruption
and human rights principles are intertwined both addressing impunity, abuse of power
and discrimination, while often casting light on the deprived situation of vulnerable
groups such as women, children and others living on the periphery of society. As
emphasized beforehand, without the realization of freedom of association
stakeholders are not able to organize themselves, with no freedom of expression
views cannot be communicated, while lacking freedom of information restricts the
gaining knowledge on public matters.253 If the public gets familiar with the harms
corruption does to the implementation of human rights and, even more importantly,
individual interests, the general opinion is likely to have a more significant impact on
legislators and decision-makers.254

It is a vicious circle. Where human rights are systematically violated, both grand and
petty corruption flourishes, whereas corruption and the abuse of entrusted authority
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hinder the implementation of rights both on national and international level. The
recognition of the legitimacy of a common understanding of human rights and anticorruption measures is a tendency that overarches states. In a similar vein, it might
also be regarded as a counteraction to the negative consequences of globalization
forcing states and companies to prevent human rights violations and take
responsibility for corruption. First and foremost, international bodies such as the
United Nations Human Rights Council and, gradually, the European Court of Human
Rights lead the way to the mutual enforceability of human rights and anti-corruption
measures. By transforming international jurisdiction into national law the common
principles and norms could also be channelled into national legislation, court practice
and policy-making. Nevertheless, linking human rights and anti-corruption measures
is a relatively new phenomenon both in social and legal discourse, thus it should be
treated with adequately careful consideration as far the enforceability as far as the
risks related to the weakening normativity and increasing hypertrophy of rights is
concerned.
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PART III

ON THE BOUNDARIES OF
NATIONAL LAW AND SOCIAL PRACTICE:
THE HISTORY OF REGULATING AND PUNISHING
CORRUPTION IN HUNGARY

1. INTRODUCTION
It is almost a cliché that corruption in Hungary has deeply rooted traditions.
Such arguments are used, often as a general excuse, when corruption scandals
dominate the public agenda, state administration, and political life. In an optimally
functioning state, regulations should have the capacity to limit and keep corrupt
intentions within legal boundaries that are equally respected by the country’s leaders,
authorities and citizens. Nevertheless, if the legal boundaries become blurred,
corruption takes over the legal system causing significant loss of power, economic
wealth and legitimacy. The Hungarian leaders and decision makers have recognized
the risks corruption entails since the very beginning of the Hungarian statehood. The
penalization of corruption has been an element of Hungarian criminal law ever since
the rule of István I (Szent István) between 1000 and 1038. The first king of Hungary
ordered that “no true law shall be bribed through one’s lie, false testimony, treason or
the presentation of a gift”255 with the obvious goal to secure the invincibility of his
power and possessions.256 Yet, throughout the centuries the political and economic
elite has also discovered how they could benefit from corruption. The changes in the
legal system have reflected their attitudes and motivations accordingly.

In the following analysis I am going to introduce how the understanding of corruption
and the regulations concerned have evolved throughout the modern history of the
Hungarian state. As the rise and fall, success and repeal of the relevant laws cannot be
255
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fully described without the social, historical, political, economic and cultural context
they were adopted in, the focus of the analysis expands beyond the traditional
positivist approach merely based on the analysis of the criminal regulations concerned.
Instead, I apply a comprehensive approach aiming to show how the initial criminal
understanding that laid the emphasis on retributive sanctions has developed to a
complex set of regulations involving several branches of the law and ethical initiatives
outside the scope of the legal system reflecting the ever changing social reality. In the
course of Part III I am also going to examine whether and how the regulations related
to corruption and influenced the implementation of fundamental rights in the era
concerned.

2. CORRUPTION AND ITS REGULATION IN THE 19TH CENTURY
In the political era called dualism between 1867 and 1918 the Hungarian state
system was based upon parity between Hungary and Austria.257 Under the realm of
the Austrian-Hungarian Monarchy both countries operated an own government
system except for foreign policy, military and financial affairs that had remained in
the joint competence of common ministers. According to popular contemporary
discourse the only reason the Hungarian government system could have been
sustained in the 19th century was the thriving corruption in society and government.
From the 1810s records proved that bloody beat-ups, excessive feeding and drinking
as well as bribes influenced the outcome of the parliamentary elections.258 If an
aristocrat had political ambitions, he usually only needed to ask his stewards or farm
managers on his land to get the needed number of voters together to elect him in an
open vote by acclamation. All means were acceptable to achieve the goal, even
promises, threats and bribery.259 The thwarting evolved to an extent that those who
257
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were entitled to cast their votes began to require benefits in exchange for their votes.
Hence, stuck in a vicious circle, no politician could allow himself to refrain from the
poisoned political culture if he wanted a seat in the Parliament. When several MPs
tried to regulate political corruption in the 1840s, their fellow representatives turned
down the initiative arguing that any restriction might have endangered the freedom of
elections as a new possible mean of repression. They rather supported giving out even
more food and free carriage rides for voters instead.260
In the second half of the 19th century the legislators targeted the widespread political
corruption with new regulations about the clarity of elections.261 If corruption and
fraud had influenced the outcome of an election, ten citizens eligible to vote could
have impeached MPs if they collected sufficient evidence about the wrongdoings. If
an MP committed election fraud, his mandate had to be withdrawn. At the same time,
the citizens lodging the complaint had to provide a significant procedural fee (3000
korona [crown]), roughly the half of an MPs yearly salary, while, despite of the law,
most cases were still to be adjudicated by the MPs themselves. Therefore the measure
was hardly able to curb political corruption.262 A citizen was also to be punished if
“he let himself bribe”. The sanction was imprisonment for up to six months and Ft
500 pecuniary fine.263 The measure was heavily criticized for its harshness as the
punishment was almost as strict as regarding public officials and much more severe
than of the MPs, who were not punishable at all (see below). Looking at the
arguments for upholding organized corruption in the election system, the
contradiction was evident. Pro-bribery politicians emphasized that even if the citizen
cast his vote under the influence of money, excessive feeding or alcohol consumption
provided as bribe, “he still could vote for the more clever, more educated and honest,
while the law punishes him for an act with which he enhances the niveau of the
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parliament”.264 The dubious manipulative advantages provided by the bribed election
system also led the way for the Liberal Party (Szabadelvű Párt) that supported the
Compromise (kiegyezés) with the Habsburgs to dominate the Hungarian Parliament
with absolute majority between 1875 and 1905.265 By the end of the 19th century
corruption had become increasingly apparent in the Hungarian political life, thus
stricter legal measures were demanded against corruption. As a collective sanction, if
found guilty not only individuals, but whole groups of the society could have been
legally deprived of their right to vote. The Act XV of 1899 allowed for the suspension
of the right to delegate representatives to the Parliament of a whole voting district if
the election was invalid due to excessive bribery or feeding and drinking.266

In everyday life both the press and prominent writers pointed out how corruption
dominated the Hungarian society and public moral. The famous Hungarian writer,
Zsigmond Móricz in his novel “Rokonok” (“Relatives”) about a tragic story of
nepotism dated clientele networks back to the ancient tribal times under the leadership
of Chief Árpád. “[…] one is not heartless. Especially here among us in Hungary,
since among us the whole life depends on stem cooperations. Our father Árpád split
the country among his relatives and relatives of his relatives when he settled down in
Hungary, only affinities have mattered ever since. There is no greater sin than a
relative losing out on power… Nevertheless, my dear, sometimes you also have to
give something to strangers as well…” 267 Yet, throughout the era there was a
significant gap between the relatively narrow scope of the legal notion of corruption
and its social perception. As mentioned beforehand, the very first Hungarian Criminal
Code was adopted in 1878 (1878 Criminal Code). 268 The act regulated bribery,
embezzlement and accepting gifts among the crimes committed by public officials
and lawyers. The definition of public officials included civil servants working at
national or local level, judges (exercising state authority) and employees of public
264
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foundations, hospitals and “lunatic asylums” such as inspectors, doctors, officials and
servants (employees of public or state institutions) as well as notaries.269

In practice the scope of the law typically covered perpetrators of petty corruption
committed by small-scale officers such as ticket inspectors or prison warders.
Politicians and members of the Parliament, however, were never included to the circle
of potential offenders under the act, even though most corruption scandals could have
been linked directly to MPs. On the contrary, it was widely agreed that “under no
circumstance could the regulations on the bribery of public officials referred to the
members of the Parliament”.

270

According to the law bribery could only be

committed with regard to the public position the perpetrators held. Accepting an
illegal gift but not committing a breach of duty did not constitute bribery, but was still
to be punished as a preventive measure to protect the integrity of public institutions.
Receiving gifts after the official office hours remained outside the realm of
jurisdiction.271 The traditionally close relationships among local noblemen and public
officials were still deeply embedded, gifts and benefits were given to secure favorable
decisions regarding typically forestry, hunting, rights related to water and fishing as
well as pub and alcohol permissions. Later, factory owners also took over the
mutually lucrative social practice when they provided money for e.g. representative
events, Christmas parties or free tickets.272

Criminal liability referred to both active and passive bribery, while judges and
members of the jury fell under stricter regulations as they were required the show
good example regarding the clarity and impartiality of judicial procedures. In case of
active bribery if the benefit was provided without the aim to cause a breach of duty,
no bribery was constituted under the law. The regulation resulted in many
269
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contradictions in the judicial practice. Typical was a case from 1890 in which a
pharmacist (claimed to be “penniless” in the documents of the trial) sent a letter to the
head of the local (járási) court requesting the transfer of the court clerk to another
position. He also included a banknote of Ft 100 to the envelope, though he had not
indicated if he had any intentions with the money. During the first instance judicial
procedure he did not deny that he wrote the letter but claimed that he sent the money
without the aim of bribing the judge. Besides other reasons he was acquitted for the
court established that the head of the court did not have the competence to transfer the
clerk in question, therefore he could not breach his official duty. The court of appeal
also approved the judgment of the first instance court on grounds of missing sufficient
evidence. However, the court of appeal did not accept the arguments that the lacking
competence of the head of the court should have excluded bribery upon the wording
of the law. The Supreme Court examined the competence of the head of the court
concerning the transfer again and concluded that even though he had no power to
decide on the matter, the law authorized him to propose persons to be transferred,
hence he had sufficient competence to constitute a breach of duty. The pharmacist
was sentenced to one-month imprisonment and Ft 500 pecuniary fine. The Ft 100 note
was confiscated.273

The tangled web of interests and favoritism constituted particular risks to the integrity
of the judiciary. In 1901 a momentous scandal rocked the Curia, the Supreme Court of
Hungary. Adolf Kormos, a member of the court got into serious financial debt. He
wanted to find a way out by promising a favorable decision for his creditor in her
husband’s case adjudicated by the Curia. Though Kormos himself was not the
presiding judge in the case, he provided so-called ‘informátio’ (information) for his
fellow judge that brought the creditor`s husband into an advantageous position. The
case was decided in his favor in the end.274 The reaction of the judiciary and the
Hungarian legal profession was diverse. While Adolf Kormos was widely condemned
for his act, nobody questioned the legitimacy of the judgment even if it was clearly
influenced by a biased party who had no legally acceptable role in the case.275 Though
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the Act IV of 1869 on exercising judicial power regulated the legal status and
incompatibility of judges, ‘informátio’, i.e. providing information in a case off the
record, was still seen as a legal tradition and a procedural mean that was necessary to
“cast light on a side of a case that was not introduced in a sufficient way”.276 Some
judges, nevertheless, recognized the inherent risk of corruption in using “informátio”
and argued that “if any other country a party on trial or his lawyer would show up at
the private home of a judge to discuss the case that is to be decided, anyone would
find that dubious there. Among orderly relations regarding serving justice laws define
all connections between the judge and the parties and the enlightenment of the judge.
… Here, sadly, the view that the Hungarian judiciary cannot be without these means
is widely spread”.277 The courts’ administrative personnel were also highly criticized
for its corrupt practices. Legal practitioners complained that official letters and files
were not handled, while procedures were slowed down and delayed for unforeseeable
time if the so-called “cigar tax” or “baksis” was not paid well in advance.278

3. CORRUPTION IN HUNGARY BEFORE WORLD WAR II
World War I brought significant changes to the legal system. In a period when
there was no place for “humanist initiatives”, criminal law was expected to serve
justice as strictly as possible.279 The regulations of the Criminal Code on bribery were
complemented by Section 10 of the Act XIX of 1915 on sanctioning crimes against
the interests of warfare, particularly wrongdoings against war logistics (commonly
abbreviated in Hungarian as Hvm.). The act was adopted in times of war, hence
introduced stern provisions if a public official committed a breach of duty in relation
to military contracts and logistics. The legal principle that without the explicit aim to
breach official duty there was no bribery was still prevailing under the Criminal Code,
however, in the judicial practice the strict regulations of the Hvm. overruled it. For
example, in a 1917 case the defendant gave a present to the military doctor to help a
sick soldier get a less dangerous position in the army. While under the Criminal Code
276
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the court could have not establish bribery as the soldier was worthy of the new
position anyway (consequently, the doctor could not breach his duty), the Curia ruled
that as the gift aimed to “urge” the procedure it constituted bribery under Section 10
of the Hvm.280 Meanwhile, the economic crisis caused by the war influenced the
social standing of society including the judiciary dramatically.281 Despite the common
understanding that members of the judiciary had to be paid sufficiently to sustain their
independence and integrity, a serious professional debate emerged whether they
should have been allowed to take further jobs in addition to being a judge to earn a
decent enough income.282
In the first decades of the 20th century one of the underlying political goals was to
maintain the privileges as well as the political and legal achievements gained after
1867.283 Politicians were willing to undergo fundamental compromises to preserve the
prevailing conditions in society and politics.284 Accordingly, corruption, embedded
deeply in all spectrums of public life, was able to thrive on, particularly in
“unscrupulous system of vote catching”.285 The long delay in undertaking systematic
reforms in the highly corrupt election system was also seen as a contributing factor
the abrupt collapse of the Austro-Hungarian Empire in 1918. 286 Furthermore, as
political life had become increasingly polarized since the end of the 19th century
politicians began to defend the legacy of corrupt practices used to uphold the
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prevailing political structure arguing that it had been an essential mean to protect the
state against extremist and socialist movements.287 Fundamental rights, including the
right to vote were curbed to suppress radical political parties gaining strength.288 One
of the most illustrious example of the attitude was the new electoral system
introduced in the 1920s that brought back in the meantime abolished open vote
system with profoundly restricted voting eligibility requirements in the Hungarian
rural areas to protect the country against radical and “crude mass rule”.289

The re-introduced open vote system in the carefully selected voting districts basically
systemized political corruption. The political views of the citizens could have been
easily tracked down and influenced through administrative means. Voters were
obviously dependent on public administration, for example, on its permissions and
decisions in tax procedures. In case of public officials jobs and livelihoods were at
stake, if their vote was not cast as expected on the government’s candidate.290 Beside
the evident oppression the traditional methods exerting pressure on voters such as
feeding, drinking and gifts were still applied, though their influence was diminishing
as the number of voters grew.291 Only the Act XIX of 1938 introduced general secret
elections again. 292 Corruption charges were also often used as political strategy
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targeting opponents throughout the period.293 Therefore when in 1923 the Criminal
Code was to be amended so as to extend the scope of bribery to MPs, the step was
highly criticized for its potential to harass MPs with undue corruption charges.294
Since 1901 representing interests, i.e. lobbying in exchange of financial benefits had
been prohibited.295 In addition, special cases were enlisted in which the MPs were
restricted to lobby even if they did not receive any money for their services. These
instances included granting titles, railway, sewage system and transport permissions
or concessions, public constructions, state commissions and transports. However, no
legal consequences were linked to breaching any of those provisions.296

Political corruption was also prevalent in the ever-expanding sources of the MPs’
income and wealth. Effective regulations on incompatibility were lacking. The Act
XXVI of 1925 on the election of MPs eased the provisions of the outdated Act XXIV
of 1901 so that “the patriotic, trustworthy and precious elements’ work” would not be
missed from the legislation either.297 Public officials did not have to abandon their
public positions during their mandate, as they were officially on a leave while serving
as an MP. The directors of national institutions based in Budapest, presidents of
public work councils, university professors and museum leaders as well as members
of the national industry, commerce and education councils, i.e. bodies with significant
sectorial interests, were allowed to continue their work. The regulation contained only
vague provisions regarding the bans on incompatibility prescribing that a
representative could not be a transporter or entrepreneur contracted by the
government, though tobacco producers and those with governmental contracts of less
than one year length and 10,000 Hungarian korona were exceptions from the rule.
Monetary sector positions were excluded if the bank concerned was in “business
relationship” with the government.298
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In practice, the law did not hinder MPs to cumulate different jobs or positions in
business companies and public service or work as lawyers using their political
influence in legal and administrative cases. The procedural enforcement of the
otherwise weak regulation was also missing, despite of the fact that, according to the
law, a jury should have been drawn up and decided upon a report complied by the
parliamentary incompatibility committee beforehand. In 1931 a new draft law was
submitted to the Parliament aiming to eliminate all other public positions of the
elected MPs. The draft proposal included ‘revolving door’ regulations preventing
accepting public positions in a year’s time after the MPs mandate was over. However,
MPs could have kept their law offices and handle cases at courts, but not in public
administrative matters. The draft also suggested not holding positions in companies
during the MPs’ mandate, except if they worked in the business sector beforehand. A
special tribunal consisting of 18 MPs should have adjudicated incompatibility cases.
However, as opposing the new draft regulations directly would have been very
unpopular among the citizens and electors, the MPs chose the tactic of bureaucratic
procrastination and the draft law sank silently without any general debate and vote in
the Parliament.299
In everyday life in the first half of the 20th century corruption was often identified
with the term ‘protekciózás’ (favoritism or nepotism) and ‘panamázás’ (racketeering).
Protekciózás was not only helping someone to gain a position through personal favors
and relationships instead of real qualifications, but also getting businesses handled in
favorable ways. Protekciózás was so embedded in social relations that advancing
someone’s situation by using public goods or channels was often used mutually, one
favor was given in exchange for another. For example, mutual ‘protekciózás’ was
evident when “someone provided his relative a public benefit for he solved his
mother’s pension case, instead of buying a silver tray or cigar collection”.300 Those
who were taking and handling favors almost in a professional manner, thus collected
enough power and ‘moral debts’ to fulfill any request whenever needed were called
‘protekciózók’ (‘the ones who applied favoritism’). They were mostly perceived as
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servile, overly polite people working in offices.301 Some went as far as to protect the
practice emphasizing that it was not a corrupt deed, but the evidence of “nobility and
honesty (integrity)”. 302 The arguments, similarly to the ‘greasing the wheel’ theory
introduced decades later by Nathaniel Leff, highlighted that mutual favors were
advantageous for each party; therefore there was nothing “horrible” with it.
Panamázás was used as a general term in public discourse for all corrupt affairs when
the power of a public position was used for private gains. However, such deeds were
hardly ever condemned and charged, as most affairs were handled rather privately
within the public bodies concerned.303

The Act X of 1942 on measures sanctioning wrongdoings against public life aimed to
diminish the widespread web of mutual favoritism and misuse of official power
through several new regulations. Passive bribery had become a classified (more
severe) crime if a “public official, including each member of the judiciary and the
public prosecution, who was authorized to handle more important matters”
committed it. 304 Though the law included judges and public prosecutors to the
category, unlike the 1878 Criminal Code’s exhaustive list on public office holders,
remained silent about other persons concerned, thus gave way to further judicial
interpretation. Taking the widespread social practice of panamázás under legal
scrutiny the Act X of 1942 also introduced a new crime to the legal system
sanctioning third persons (mostly called fixers [kijáró] in everyday Hungarian
language), who promised the ones who wanted to pay a bribe to corrupt the potential
bribe taker authority or public official. More severe sanctions were applied if the
perpetrator had personated himself as a public official or MP, or made a business out
of trading in influence.305
301
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4. CORRUPTION AND ITS LEGAL IMPLICATIONS IN THE
SOCIALIST HUNGARY

After World War II fighting corruption had remained a central subject of the
public agenda. However, both the legal and social approach to corruption had now
been dominated by the communist ideology introduced by the Hungarian Workers
Party (MDP). The MDP as the ‘sole remaining’ political force after a few turbulent
years after World War II got to absolute power in 1949 and remained there (after
1956 as its successor called Hungarian Socialist Workers Party [MSZMP]) until the
1989 political transition. While upon the Constitution adopted in 1949, “on paper,
Hungary constitutionally retained a restricted political pluralism in political life and
a separation of legislative, executive and judicial powers”, 306 in reality, the country
had become a totalitarian state under the realm of the Soviet Union. Tackling
corruption played a significant role in the sociolist ideology. Social theorist, Karl
Marx, who (along with Friedrich Engels) laid the ideological foundations of socialism,
saw corruption as a natural and inevitable accompaniment of each “exploitive”
capitalist society in which the ruling social class, the “bourgeoisie” aimed to maintain
its rule also by using corrupt means.307 Upon the Marxist social class system it was
mostly concluded that the higher the social standing of a class was, the more
sophisticated were the ways the corrupt acts were committed.308 The Marxist remedy
to corruption was economic growth and “social peace”, as both was thought to have
the ability to eliminate corrupt social traditions.309

Regarding the socialist societies Wladimir Iljitsch Lenin recognized that corruption
endangered the ‘consolidation’ of the newly laid socialist structures, therefore
declared bribery as one of the most severe crimes right after the Russian Revolution in
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1918. During the ‘dictatorship of the proletariat’ to emphasize the severity of the
crime perpetrators could even have been sentenced to death.310 In sum, the materialist
definition of corruption based on historic dialecticism and Marxism-Leninism
approached corruption from several aspects. On general level corruption was regarded
as a phenomenon determined by economic and social relations, as well as a social
mass phenomenon that corrected and distorted the share order of the material and
non-material goods produced. On specific level corruption was connected to distinct
classes of society that held a separate place in the social order of work share. On
individual level, the approach that appeared in the legal regulations as well, corruption
was an interaction between an active and a passive partner in which the passive
partner holds the power to act or make a decision, while the active partner provided a
pecuniary or non-pecuniary advantage for a manipulation putting him into a better
position.311 Fighting corruption was a prominent task and monopoly of the state, while
social movements and initiatives falling outside the control of the government were
feared, thus were consequently terminated and banned in the 1950s.312

High importance was given to rooting out corruption threatening the new Hungarian
socialist state. Administrative and judicial wrongdoings, red tape and the abuse of
hierarchical power were seen as the most severe problems. Despite of the criminal
regulations the social practice of hiring professional procurers and fixers to ease the
bureaucratic

procedures

was

still

an

inherent

part

of

everyday

public

administration.313 The communist propaganda machine had a significant impact on
the measures against bureaucratic corruption. Councils, the newly established and
highly centralized administrative bodies that replaced local governments were
expected to “fight any kind of opportunism, abuse and corruption”, because, as a
functionary of that time argued, “we must not let them get into the mood tow fed by
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the enemy”.314 Under the oppressive regime of Mátyás Rákosi the forms and number
of corruption dropped radically. Not only the general fear from the regime and its
leaders prevented such acts, but the perfectly structured spying system and the cruelty
of the secret police as well. In the first half of the 1950s more than one million
Hungarians became targets of investigations by the law enforcement authorities,
“which meant that practically every third family was a subject to some form of
political harassment” carried out by the repressive state and its collaborators.315

Nevertheless, corruption has never disappeared. While the totalitarian state and its
leaders had all the means to utilize and corrupt their power, most citizens tried to
improve their living standards through petty corruption. 316 Following years of
retaliation after the defeat of the 1956 Revolution repression took a different path.
János Kádár established the so-called “soft dictatorship” in which the state became
more stable and the number of political trials was decreasing.317 While the state
monopolized all segments of business life that resulted in planned and state-owned
economy,318 power was strictly centralized to members of distinguished circles of
society who had influence on decision-making, the executive, control bodies and the
judiciary.319 The political system relied heavily on its so-called nomenklatura, the
exclusive network of party functionaries, political and economic leaders, presidents of
local councils, public prosecutors, judges and members of the police all appointed
upon political criteria and connected through close relationships or even
friendships.320 The second line of network could also be characterized as outer circle
314
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consisted of the implementers of the decisions as well as the leaders of more formal
and representative bodies including the trade union, youth organizations and the
‘Workers’ Militia’ (Munkásőrség).321 Furthermore, party leaders selected people to
senior positions consciously and influenced the appointments of middle managers,
thus created a tangled network upon interests, loyalty and clientelism that allowed
them to uphold the system.322

Soon enough members of society were divided upon whether they had access to
sufficient power to be corrupt or not.323 Access was particularly important, since all
goods, services, privileges and exemptions were selectively distributed to ensure the
power of the socialist elite.324 First, corruption was seen and tolerated as an essential
mean, again in Leff’s terms, to ‘grease the wheels’ of the shortage economy that was
lacking important social goods.325 By the time the new economic mechanisms were
introduced in 1968 the state basically accepted opaque methods like tipping, gratitude
money in the health service, excessive overtime work as ‘advantageous’ ways of petty
corruption helping its citizens to improve their life.326 In addition to the evident
economic perks corruption was also tolerated to prevent social and political unrest.
Economic benefits, regardless of their source or nature, in exchange for the restricted
implementation of fundamental rights like freedom of speech and assembly could
promote loyalty to the system.327 In the parallel economic mechanisms corruption
flourished to the extent that by the 1980s it operated as a recognized “second
economy” that everybody was well familiar with and used to his own advantage.328
The ‘second economy’ was often seen as a mixture of “95% of honest and hard work
and 5% of corruption, fraud and theft, that discredited the whole of that segment of
life”.329
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At the same time, the legal system could function in a fairly accountable way as long
as the powerful elite remained above the law.330 According to the socialist notion of
legality, law was considered to be a mean of state control, while its implementers
were merely seen as executers’ of the state’s will. Leaning rather on the law
enforcement bodies to uphold the system the Kádár regime did not utilize courts to
oppress society directly. The government left the judiciary to work almost
independently, but judges still faced serious political constraints and lacking social
appreciation. 331 Parallel to the shift in the economic system, by the 1980s the control
over the judiciary and law enforcement had loosened up, as the requirement to hold
party membership in order to become a judge, public prosecutor or policeman was
lifted. The more lenient new approach was particularly important since party
organizations discussing each case were still intact at the bodies concerned, and their
decisions were binding for, inter alia, party member judges and prosecutors. Direct
informal control was apparent from the investigation until the courts brought their
decisions. Only carefully selected people chosen by the Socialist Party leadership
might have handled cases that were declared ‘politically sensitive’.332 Most judges
never gained in-depth knowledge about the background of such sensitive cases they
adjudicated. Hence the political elite’s escape from criminal proceedings disturbed the
judges more than false accusations or judgments.333

The legal system also reflected the changes in the morphology of corrupt deeds.
While the 1878 Criminal Code defended the interests related specifically to the clarity
of the public administration and the judiciary, the socialist legislation incorporated the
widest possible understanding of the public sector as well as the clarity of the
330
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economic and cultural life.334 As the result of the evolution of both corruption and its
regulation, the Act IV of 1978 on the Criminal Code (1978 Criminal Code) that had
been in force until 2012 differentiated between active and passive as well as official
(administrative) and economic bribery (Section 250-252, Section 253-254). While
official (administrative) bribery was seen as a threat to the political-social system on
the whole, economic bribery had the potential to disturb the order of making business.
It regulated the special case of bribery related to the media (Section 255) if an
advantage was provided or received to publish or withdraw information through mass
broadcasters. The 1978 Criminal Code also included official (administrative) and
economic trading in influence, while Section 257 punished the persecution of socalled announcers of public interest, i.e. whistleblowers. Passive bribery was an
immaterial crime, its result, namely the breach of official duty, overstepping
competence or misuse of official competence was sanctioned severely. 335 As to the
subjects of the law, on one hand, party officials were not included to the category of
public officials. Pointing out the evident contradiction legal scholar, Lajos Szamel
underlined the importance of the positions senior party members and “functionaries
of other political entities” held, since they were also subjects of special confidence,
hence the corruption they committed was “the most brutal abuse”, yet, was treated
less harshly.336 On the other hand, while party functionaries enjoyed the special status
of exemption, the scope of the regulation had been extended to members of
cooperations and associations as possible perpetrators. The advantage that could have
been acquired through corruption implied both material (pecuniary) and non-material,
so-called personal advantages under the law. Interestingly, Hungary provided
protection for whistleblowers from quite early on. The Act I of 1977 on
announcement of public interest, recommendations and complaints aimed to protect
the announcers and obliged the organs to solve the cases lodged to them. However,
instead of using the system to blow the whistle on corruption, people regarded any
channels of reporting with suspicion due to the operation of the secret state services
and their opaque methods of collecting and using data about and against citizens.
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Since the 1970s legal academics had called the attention to the declining number of
administrative corruption cases and suggested the reinforcement of measures beyond
criminal law.337 In general, the number of corruption crimes was of low significance,
as between 1965 and 1985 it did not even reach 1% of the crimes discovered each
year altogether.338

Finished investigations regarding corruption
between 1965 and 1971339
1965
1967
Administrative abuse of law340
40
18
(Hivatali visszaélés)
Demanding or accepting unlawful advantage
103
72
(Jogtalan előny követelése vagy elfogadása)341
Administrative bribery342
133
110
(Hivatali vesztegetés)
Trading in influence343
91
71
(Befolyással üzérkedés)
Bribery
121
224
(Vesztegetés)344

1971
20
70
41
52
472

Table 4: Finished investigations regarding corruption between 1965 and 1971

While political and administrative corruption, at least according to the statistics, was
decreasing, in the 1960s and 1970s the number of bribery cases regulated separately
under economic crimes doubled. The official reasons given for the drastic rise in
economic corruption cases emphasized the impact of the new economic measures that
decentralized power and competences among local authorities and companies.345
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341
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Economic corruption flourished in the opaque mechanisms of the ‘second economy’
that mostly fell out of the realm of the legal system and the competence of the law
enforcement authorities. 346 Transactions were either integrated and legally accepted
parts of the official system, or being very much apparent and tolerated, hardly
punishable under the law. Autonomous acts outside the realm of the state and the
scope of the legal regulations were often referred to as the black market.347 However,
such typologies were only straightforward in theory, since, in reality, transactions
were often closely related to each other, practically depending on each other, blurring
the boundaries between legal and illegal. Furthermore, the implicit governmental
support of hidden transactions encouraged “cynicism and disrespect for the law when
it conflicted with individual interests”.348

Integrated
Legal
Labor

Position,
network
Wealth,
capital

Petty
agricultural
production,
entrepreneurship
Managers’
reciprocal
transactions,
intrafirm barter
Private
entrepreneur

Illegal

Autonomous
Legal
Illegal

Tipping, black
labor

Subsistence,
self-service

Black labor

Corruption,
bribe, petty
theft

Reciprocal
exchange of
labor

Brokerage

Invisible
Private
investment, tax
entrepreneur
evasion

Usury,
speculation
black currency

Table 5: Typology of transactions in the second economy by Endre Sík349

Deeds adjudicated under economic corruption typically included securing
procurements, handling matters out of turn, accepting non-quality products from small
artisans and entrepreneurs, enabling admission to technical college or vocational
school, as well as issuing permits.350
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interfered with the “second economy” and established the grey area of the economy as the “third
economy”. (Hankiss 1986) p. 193
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Though administrative corruption seemed to be diminishing, it did not disappear from
state bureaucracy. Corruption risks in the socialist public administration lied in the
overbureacratization of permissions, wide discretion of local officials and the lacking
general overview of the official records. A very typical corruption risk in the socialist
Hungary stemmed from the underlying goal to limit private property. Initially,
obtaining flats during socialism depended on the discretion of the state. The state built
the houses and decided who should be entitled to live in them. The waiting lists were
endless, therefore corruption mostly served as a mean to get on the list even if one
was not entitled to get a flat or shorten waiting times. Those who already purchased a
property often used corruption to avoid compulsory share of their flats with others
ordered by the state or get financial support for renovation. The absolute state power
regarding property issues was later eased when cooperations were also allowed to
build houses, and the checks on whether the entitlement to a flat was legitimate had
become stricter. Ironically, the most efficient control over undue gain of property was
the reporting of citizens about each other.351

Regulations were adopted to limit the number of properties (e.g. flats, houses,
vacation homes) owned by each family. Authorities had the discretion to cancel or
suspend the restrictions. Such exemptions ultimately opened the gate for corruption.
In addition, if one wanted to purchase a new property, he had to make an official
declaration on not owning any already. The local authority (the council) accepted the
declaration almost automatically without any actual control, so if any public official
had any information regarding a property already in the possession of the potential
buyer, he could or should have been bribed not to disclose that.352 Such competences
allowed local councils and functionaries to expand and strengthen their network based
on favors. The leadership of the Socialist party was against the practice of local
functionaries acting on their own behalf as such informal power was an evident threat
to the central control. Party investigations were launched, since the fear of political
investigations was seen more preventive than any legal sanction.353 Still, 75% of
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administrative bribery and trafficking influence cases were committed in the small
communities of villages.354

5. CORRUPTION IN HUNGARY AFTER THE DEMOCRATIC
TRANSITION
Evidently, while most people were living under the “Paradigm of Prisoners”,
in the Socialist era “the world in which they lived had its comforts and tempting
gratifications”. 355 Consequently, when the social contract (or rather silent agreement)
on maintaining the living standards for general passive obedience could not have been
upheld, the collapse of the political and economic system became unavoidable in
1989.356 The “the unique and unprecedented nature” of the peaceful, yet heavily
compromised transition process had turned out to be extremely complex with
tremendous impact on the national identity and social constructions, the constitutional
system as well as the economy. 357 Furthermore, the dual political and economic
transition had a mutual impact on each other also shaping the level of corruption and
the implementation of fundamental rights. As Kálmán Kulcsár put it “a successful
economic reform which is the basic precondition of political consolidation, ensures
the success of the economic reform, but produces political tension. Hence it makes
consolidation and the further development more difficult.”358

During socialism members of the Hungarian society lived among relatively equal
living conditions as same amount of work paid the same salary.359 While socialism
operated upon the principle of centralized social redistribution and bargained interests
in society, with the introduction of market economy the gap between living standards
354
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widened drastically.360 In the socialist era when clientelism was at its peak, smallscale corruption was widely seen and applied as a “side effect of the given social
organization”.361 Meanwhile, throughout the transition corruption evolved from the
realm of rather petty everyday interactions to new a level mostly characterized as
‘state capture’. Through state capture corrupt stakeholders not only used the existing
legal and social order for their own benefits, but shaped “the basic rules of the game
(i.e. laws, rules, decrees and regulations) through illicit and non-transparent private
payments to public officials”362 to the extent that “corruption has replaced repression
as the main threat to the rule of law”.363

Corruption was not limited to scattered occurrences of public and private sector
bribery anymore.364 Instead, it was rather understood as the hardly avoidable network
of illegal social interactions without which the new political system could have not
operated.365 However, the number of documented corruption cases between 1981 and
1999 decreased never reaching 1000 cases each year, while the total number of crimes
increased from 120,000 to almost 500,000 per year.366
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Year
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999

Number of investigated corruption cases
(including bribery and trafficking influence)
676
338
344
782
464
796
509
968
865
903
610

Table 6: Number of investigated corruption cases from 1989 until 1999 (including bribery and
trafficking influence) 367

Whereas public concern and the growing number of reports pointed out corruption in
many segments of the post-socialist Hungarian state, the probability of the expansion
of corrupt deeds could have not been proved as data about such cases were “either
non-existent or very inadequate”.368 Surveys also cast light on the significant gap
between crime statistics and the prevalence of corruption. On the contrary to the
extremely low number of investigated corruption cases in a survey done in the year
2000 almost 10% of the respondents claimed to have faced public officials (mostly in
the police or the health sector) demanding bribe from them the year before. 369
According to the statistics of the European Bank for Reconstruction and Development
in 1999 32% of companies operating in Hungary had to make irregular ‘additional
payments’ to get things done ‘always’, ‘usually’ or ‘frequently’, while 67% of the
respondents had the opinion that in Hungary the firms concerned knew in advance
how much the additional payment should be. Additional payments most typically led
the way to gain permits and licenses and helped to ease the tax burden.370
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|103

The new level and forms of corruption were able to thrive in the very nascent new
economic order accompanied by lacking expertise and hasty regulations. At the
beginning of the 1990s the restructuring and sale of former state enterprises was
completed in a very short period of time. Initially, “the emerging new political elite
seemed to be practically independent from business interests.” However, they soon
“lost their innocence”. 371 The legal and institutional framework as well as the
political and economic experience was hardly sufficient to provide a stable
background or control the privatization of the socialist state property. 372 The
privatization procedure included many corruption risks that influenced not only the
distribution of state, party and private wealth, but has determined the level and nature
of corruption in Hungary ever since. 373 Throughout the opaque ‘spontaneous
privatization’ during the last years of socialism private persons got hold on parts and
shares of state property upon very favorable conditions mostly using the existing
loopholes in the legal system. After 1990 the state agency for privatizations (initially
called ÁVÜ, later ÁPV Rt.) became responsible for centralized privatization. Political
pressure became evident when the final decisions regarding the applications were
taken. Most influence was targeted at the administrators handling requests and
providing information about each procedure.374 The rising number of dubious cases
only reached the public agenda in 1994, when a parliamentary committee was set up
to examine privatization procedures dating back to 1992. Out 43 cases 11 was held to
breach the norms out of which 2 got to court.375 The comprehensive regulation
covering the process was adopted in 1995, almost a decade after privatization
started.376

371

(Hankiss 2002) p. 253
Ádám Terták, Korrupció a magyar gazdaságban. In: Mariann Kránitz (Ed.) (2000) Korrupció
Magyarországon I. Transparency International Magyarországi Tagozata Egyesület, Budapest. pp. 18-25,
p. 18
373
(Sajó 2002) p. 7
374
Péter Mihályi, Korrupció a magyarországi privatizációban. In: Mariann Kránitz (Ed.) (2000)
Korrupció Magyarországon I. Transparency International Magyarországi Tagozata Egyesület,
Budapest. pp. 26-48, p. 33
375
Id. p. 35
376
Act XXXIX of 1995 on entrepreneurial property owned by the state. Previously, privatization was
covered by the Act LIII of 1992 on handling and capitalization of the entrepreneurial property
remaining permanently under state ownership and Act LIV of 1992 on the realization, capitalization
and protection of property remaining temporarily under state ownership. The Act XIII of 1989 on the
transition of business entities and companies also applied.
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In addition to the disputed ways of gaining state property and, along with it, private
wealth, decision-makers of the competent state agency were highly welcomed to take
jobs at companies, which they helped through the privatization procedure.
Exemptions approved by the government enabled the frequent use of the revolving
door between the private and the public sector.377 As a result, privatization became a
hotbed for political corruption. While government jobs, private sector positions and
services were offered in exchange of different favors and money, “the emerging
governments acted as clients, in their turn, of the patrons who helped these governing
parties to win elections”.378 Beside officials and companies involved in the corrupt
practices third parties including fixers, lobbyists and lawyers who assisted the
lucrative transactions also benefitted from the shady procedures.379 Paradoxically,
while scandals were common and the economic transformation was regarded as an
advantageous way-out for the socialist nomenklatura to gain new wealth in the
enterprises (also called ‘nomenklatura privatization’), (former) state officials were
also held indispensable for their expertise in economics, therefore the overall public
opinion was more lenient regarding their lacking lustration or purging. 380 Public
officials who did not have access to the benefits of privatization, on the other hand,
mostly had to rely on their personal loyalty to those on power and use the means
offered by clientelism to avoid uncertainty.381 By the middle of the 1990s society on
the large accepted corruption as a necessary phenomenon that accompanied the turn to
market economy.382 Paying bribes to front-line public officials (including policemen
and, according to the contemporary legal terminology, civil servants) was hardly
377
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condemned, instead overall sympathy was shown for their need to compensate low
salaries and lost privileges previously enjoyed in the socialist era with petty bribes.383
Public surveys showed similar views regarding the ‘necessity’ of corruption putting
the maintenance of living conditions and low income high on the list of justifications.

Reasons for accepting bribes compared to the
situation before the political transition
More money is needed to maintain living standard
Low salary of public officials
The reputation of authorities is damaged for
tolerating corruption
People tolerate corruption
It’s not certain that authorities are always just
The authorities are lacking staff and money
Privatization
The heritage of communism
Lacking confidence in authorities
Market economy
Anomie (it’s not evident what is a crime to punish)
Competition in politics
Impact of the West

Affirmative answers in
percentage of the respondents
44%
41%
27%
22%
21%
19%
18%
10%
10%
9%
8%
6%
5%

Table 7: Reasons for accepting bribes compared to the situation before the political transition in
2000384

Despite of the expectations the socialist second economy had not turned out to be a
well-functioning private sector, rather it evolved to be an “informal economy”
incorporating “all income-earning activities that take place outside the scope of state
regulation”.385 Entrepreneurship was still often taken as a second job; tax evasion was
widespread, while unregistered work became the favored form of employment.386 At
the beginning of the 1990s, after the liberalization of oil and gas the competition in
the market set the prize. Due to the lacking regulations on importing gas hundreds of
applicants got permission to trade. The gas business proved to be particularly
lucrative, as, until the adoption of the Act LVIII of 1993 on the regulation and control
of excise custom payment, suspensions could have been requested. From 1995 until
383

(Holmes 2002) p. 55
András Gábos (2000) Elemezések a gazdasági és társadalompolitikai döntések előkészítéséhez 19.
TÁRKI, Budapest. p. 16 (Available at: http://www.tarki.hu/adatbank-h/kutjel/pdf/a026.pdf) (Last
accessed: 20 March 2015)
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(Sík 1992) p. 155
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David Stark, Not by Design: The Myth of Designer Capitalism in Eastern Europe. In: Klaus Nielsen,
Bob Jessop, Jerzy Hausner (Eds.) (1995) Strategic Choice and Path-Dependency in Post Socialism:
Institutional Dynamics in the Transformation Process. Edward Elgar. pp. 67-83, p. 73
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1998 products classified as ‘other heating oil’ were exempted from paying taxes.
Consequently, officials, especially underpaid policeman and customs officers granting
permissions were constant targets of corruption, as the so-called ‘oil entrepreneurs’
needed a network of corrupt officials to keep their oil business going.387 In extreme
cases the systematic demand for bribes might have established extortive power for the
corrupt officials.388 The out-of-date and almost chaotic administrative register systems
were typically transitional corruption risks with significant impact on the economic
development. The court registry recording data on companies could not cope with
overwhelming amount of newly established firms in the beginning of the 1990s. At
the same time, the serious delays to record new ownerships in the land registry gave
way to many frauds. Clients, eager to speed up the procedures, tried to offer bribes to
public officials. Furthermore, properties with pending final registration could have
been sold on more occasions deceiving potential buyers.389

As mentioned beforehand, the rise of consumerism and the lacking reforms to the
shortage economy were one of the underlying structural reasons for the collapse of the
socialist regime in Hungary.390 While during the shortage economy people developed
special mechanisms like paying small bribes for the shopkeepers to get the lacking
goods they needed, those practices disappeared after the offer in shops and services
expanded radically. Corruption in trade and the bank sector shifted towards national
and international companies competing for their share in the new markets and
obtaining monopolies.

391

Furthermore, for lacking capital and resources the

Hungarian state granted a growing number of concessions to (foreign) investors, thus
the state administration seemed to satisfy the needs of its new patrons.392 Public
procurements have become highly endangered procedures as far as corruption was
concerned. Corrupting public procurements have included several methods. Open
competition and applications might have been dismissed; officials could have opted
for the more expensive offers despite of other, more efficient possibilities in exchange
387
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of money or other favors. Procurements might have been designed so that only the
chosen candidate could have come up to the requirements and win the task.393

6. THE FRAMEWORK OF FUNDAMENTAL RIGHTS AND ITS
RELEVANCE TO CORRUPTION
The rise of corruption along with the misuse of public office and laws for
lucrative businesses has posed a serious risk on enforcing the rule of law in the
nascent Hungarian democracy. The Socialist Constitution of Hungary adopted in 1949
did not include any provision concerning the protection of fundamental rights like
freedom of expression that might have had an impact on exposing corrupt deeds.
Constitutional orders related to human rights emerged only in form of declarations
decades later when the constitutional reform was passed in 1972.394 The International
Covenant on Economic, Social and Cultural Rights along with the International
Covenant on Civil and Political Rights were both ratified in 1974. Nevertheless, the
fundamental rights framework that had hardly been implemented during the Socialist
period has been strengthened through the activist approach of the newly established
Hungarian Constitutional Court.395 The Act XX of 1949, the Constitution of Hungary
adopted by the Socialist regime remained in force until 2011. While the Constitution
had contained human rights provisions since 1972, it was only after the democratic
transition “that the legal system for the protection of fundamental rights was
established, and not merely as a declaration, but as an actual safeguard, with
institutional foundations, guaranteed by the state, for every individual to exercise his
or her rights, as regulated by the provisions of the Constitution”.396 The democratic
transformation of the legal system and the reinforcement of the fundamental rights
framework have also contributed significantly to the evolution of anti-corruption
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Article 8 Paragraph (1). Acta Juridica Hungarica 49, 4 (2008) pp. 377-408, p. 378
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actions and measures outside the scope of the criminal law. From the beginning of the
1990s disseminating information on corruption cases in the media fell under the
protection of freedom of expression. To establish the freedom of the press as well as
radios and television broadcasters the Constitutional Court demanded legally
regulated organizations and mechanisms to guarantee comprehensive, balanced and
accurate reporting of the views of society and promote unbiased reporting in the
public interest without censorship.397 The Constitutional Court also held that the not
punishable sphere of expression protected by the Constitution was broader in relation
to persons exercising public authority and politicians acting in public than as regards
to other persons, thus led the way for investigative journalists to expose corrupt deeds
without the fear of excessive criminal sanctions.398

Freedom of information was invoked to expose hidden transactions in public life
when the Constitutional Court underlined that the right to freedom of information
enjoyed priority compared to the protection of personal data of politicians and public
officials. Getting to know personal data that were related to their public activities was
held important as far as the adjudication of their public activities was concerned to
preserve the faith vested in the operation of public bodies.399 Freedom of information
was seen as a mean to enable control over the legality and effectiveness of the
operation of the elected public bodies and the public administration. Therefore it was
not the citizen who was obliged to give a reason for the interest in accessing
information of public interest, but it was for public body to justify imposing any
limitations on the accessibility. 400 Freedom of information requests could have been
lodged under the Act LXIII of 1992 that compelled public authorities to inform the
public in a precise and quick manner and guaranteed judicial remedy if they failed to
act accordingly.401 The scope of freedom of information has also included the public
access to the declarations of assets of the members of the Parliament through which
illicit enrichment might have been tracked down.402 Regarding the accessibility of
397

Decision 37/1992 (VI. 10.) AB
Decision 36/1994 (VI. 24.) AB, Section 1
399
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400
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information on the use of money received from public funds the Constitutional Court
reiterated that such information should be public and transparent even if the recipients
were private persons or companies.403

In the 1990s demonstrations and public assemblies became an important fora to form
and express common opinion about public matters openly. The Constitutional Court
considered freedom of assembly as a way to express community opinion that deserved
special constitutional protection. Without the right to organize, hold and participate in
such assemblies obtaining and sharing diverse views, and disseminating pieces of
information with others would be significantly more difficult.404 However, the main
themes of post-transition demonstrations rather dealt with problems typically related
to the living standard such as rising prices, low incomes and educational fees. 405
High-scale demonstrations protesting specifically against corruption started more than
a decade later. The role of NGOs had already been highly important for the 1980s, as
during the last decade of socialism newly established NGOs were the alternatives for
political parties standing up against the regime.406 With the evolution of the nongovernmental sector after the democratic transition citizen engagement in public
matters in Hungary has grown significantly as well.

The freedom to establish and operate NGOs was acknowledged under the scope of
freedom of association even before the newly elected democratic Parliament began its
work in 1990. While Act II of 1989 on the right to associate declared that no
government approval is needed to establish political parties, trade unions, mass
movements, associations and other organizations, Act I of 1990 amended the Civil
Code so that private and legal persons could set up foundations only declaring their
public purpose and without the need for the state’s consent. 407 In 1994 the
Constitutional Court affirmed that freedom of association denoted the free choice of
403
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the association’s goal, the establishment of the organization to implement the chosen
goal, the freedom to join and leave voluntarily.408 Enabled by the new regulations the
number of NGOs doubled after the political transition. 409 The most prominent
Hungarian NGOs stepping up for human rights as well as for more accountability and
transparency in public life started their operation in the following years.410

7. AFTER THE TRANSITION: STRATEGIES, LAWS, RIGHTS AND
THE IMPACT OF THE ACCESSION TO THE EUROPEAN UNION
Though corruption was high on the public agenda in the 1990s, it was only the
submission of Hungary’s accession appeal to the European Union of 31 March 1994
that forced the government to take strategic steps in the matter. The European Council
adopted the Copenhagen criteria on joining the EU in 1993. According to the essential
conditions of enlargement the EU required applicant states to operate a stabile state
system guaranteeing democracy, rule of law and the protection of human rights. The
Hungarian government recognized the growing problem of organized crime including
corruption in the application documents. In its official position mostly the rapid
economic and social transformation and the lacking legal and moral principles were
blamed for the failing effective counter-measures and the rise of white-collar
corruption among intellectuals. 411 In 1997 the European Commission adopted an
action plan on organized crime that suggested the candidate states aiming to join the
EU to expand the scope of the relevant measures. The action plan included the task to
develop anti-corruption policies for public institutions. The Commission suggested
taking into consideration already existing good practices regarding prevention, inter
alia, incompatibility rules and lobbying. For the first time, the push on European level
towards a comprehensive anti-corruption policy forced the Hungarian government to
go beyond its legislative approach focusing on the sanctions provided by criminal law.
Crime prevention, in general, had already been an important element of the
408
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410
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Government Decision No. 1033/1994. (V. 6.) on the tasks related to the development
of public security. The government reinforced its significance with the adoption of the
Government Decision No. 1136/1997. (XII. 22.) on the tasks related to preparation
and implementation of the Government’s comprehensive crime prevention program.

Hungary adopted all relevant international anti-corruption instruments including the
OECD Anti-bribery Convention in 1999, the Council of Europe’s Criminal Law
Convention on Corruption in 2000 and the Civil Law Convention on Corruption in
2003 as well as the United Nations Convention Against Corruption in 2005. The first
government strategy targeting corruption specifically was launched in 2001. The
document emphasized the importance of “taking into consideration international
commitments” such as the principles and recommendations laid down in the
documents of the United Nations, Council of Europe and the European Union.412 The
Hungarian public also appeared to consider anti-corruption measures important, but
instead of acting individually or in an organized form, the majority expected the state
and the government to take steps against corruption.413 Accordingly, in altogether 27
points the 2001 anti-corruption strategy embraced a wide range of anti-corruption
measures targeting incompatibility rules, opaque resources of party financing, the
introduction of new rules on declarations of assets and more transparency in lawmaking. The 2001 strategy also called for narrowing the possibility to classify certain
pieces of information as business secrets under the law.

The 2001 strategy introduced several substantive amendments to the legal system.
The public procurement legislation was drafted explicitly to fulfill the duties
originating from the harmonization obligations with the legal regulations of the EU.414
In line with the 2001 strategy, but on the contrary to the contemporary general
emphasis on prevention in the criminal law system, the Act CXXI of 2001 introduced
stern criminal sanctions regarding bribery to the 1978 Criminal Code and ordered to
punish public officials if they fail to report corruption they had gotten aware of. It also
regulated the confiscation of assets gained from corruption and impunity for

412
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413
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corruption perpetrators who decide to report the act to the authorities and identify
their partners in crime.415 The Act CIV of 2001 opened the way to sanction legal
entities like business companies through cessation, imposing pecuniary fines on them
or limiting their operation. In 2002 the government established the first consultative
anti-corruption committee of experts independent of the ministries concerned. Having
fulfilled all the legislative criteria laid down by the EU and after the positive outcome
of the national referendum on the membership, Hungary signed the accession treaty in
2003 and became a full member state on 1 May 2004.

With a highly specific anti-corruption agenda the Parliament passed the Act XXIV of
2003 on the amendment of laws related to providing more transparency and control in
the use of public money, the transparency of handling public property. The so-called
‘Glass Pockets Act’ reinforced the transparency and accountability of public bodies
by expanding the fundamental right to access information. The scope of the legal
definition of business secrets related to private companies participating in public
procurement procedures was narrowed down. Under the act data relating to the use of
state and EU funds had to be published and made accessible on the Internet. The
circle of subjects to the State Audit Office’s investigations had also been significantly
widened to include private sector businesses using public money.416 The Glass Pocket
Act required public officials with the capacity to decide over or control spending
public money to declare their assets.417 The Act XC of 2005 on the freedom of
electronic information introduced further comprehensive requirements towards public
bodies (including the Parliament, ministries, Hungarian Competition Authority and
the State Audit Office) to publish and regularly information of public interest on their
websites. Nevertheless, the implementation of the FOI Act had proved to be rather
patchy.418

415

See Chapter II of the Government Decision No. 1023/2001. (III. 14.)
Section 1 of the Act XXIV of 2003 on the amendment of laws related to providing more
transparency and control in the use of public money, the transparency of handling public property
417
Section 3 of the Act XXIV of 2003
418
Section 3 and 4 of the Act XC of 2005; About the lacking completion of the legal regulations see
Beatrix Vissy, Szonja Navratil, Éva Simon, Máté Dániel Szabó, Iván Székely (2009) Az elektronikus
információszabadság jogi garanciáinak felülvizsgálata. Eötvös Károly Intézet, Budapest. (Available at:
http://www.ekint.org/ekint_files/File/tanulmanyok/ekint_tanulmany_efoi_fv_nhit.pdf) (Last accessed:
23 March 2015)
|113
416

In 2007 the Socialist-Liberal government adopted the Government Decision No.
1037/2007. (VI. 18.) about the tasks related to the fight against corruption with the
aim to adopt its own anti-corruption strategy. One of the new initiative’s most
ambitious goals was to involve of all stakeholders to the development process of the
anti-corruption policy. It had established the Anti-corruption Coordination Body
(ACB) constituted by governmental ministers, heads of public institutions,
independent experts and representatives of the NGOs concerned.419 The ACB began
its work in August 2007 and was mandated to advise, revise and contribute to the
governmental strategy paper on long-term targets and intervention areas. While
according to the decree the planned deadline for the adoption of the strategy paper
was December 2007, the work had been delayed until next year and the government
never adopted the final strategy.420 Meanwhile the participating NGOs had also left
the ACB.421

In 2012 Hungary joined the Open Government Partnership, the international initiative
to make “governments more open, accountable, and responsive to citizens” and later
adopted an action plan on spreading integrity in the public sector.422 In the same year
the right wing FIDESZ-KDNP government decided over its own anti-corruption
strategy. In the Government Decision No. 1104/2012. (IV. 6.) on the government
measures against corruption and the adoption of Corruption Prevention Program of
the Public Administration the government “declared its commitment to tackle
corruption”. 423 On one hand, the 2012 anti-corruption strategy concentrated the
efforts on the introduction of the integrity control system in the public sector,
increasing the number of public sector prosecutors working on corruption cases, and
establishing a functioning whistleblowing system to investigate reports and protect

419
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whistleblowers. On the other hand, with the landslide victory in the 2010 elections the
right wing government gained two-third majority in the Parliament and with its
mandate it reshaped the legal and economic system in Hungary to the extent that the
2012 anti-corruption strategy and its rather specific measures have hardly been able to
handle.

In 2011 the Parliament passed the new Fundamental Law of Hungary that replaced
the Constitution that had been in force since 1949. National NGOs and experts as well
as international bodies as the Council of Europe’s Venice Commission (officially
called European Commission for Democracy through Law) criticized the new
regulation as well as the road to its adoption for lacking political, professional and
social consultations and using the right wing two-third majority in Parliament to put
through the governing parties’ interests. The fast-paced measures were also heavily
censured for dismantling principles and institutions that evolved ever since the
democratic transition.424 With the adoption of the Fundamental Law the option to
lodge requests for ex ante reviews to the Constitutional Court (mostly used by the
presidents of the republic in the past) to control legislation yet to be enacted was
eliminated. Furthermore, the prior practice of actio popularis425 that allowed citizens
to turn to the Constitutional Court for ex post examination of legal regulations has
also been abolished. Though on European level the action popularis was rather
exceptional as far as the as the competence of the Constitutional Court was concerned,
the NGOs concerned feared that abolishing such an important constitutional safeguard
would cease the way for citizens to uncover laws adopted “as a result of illicit
influence on the lawmaker” through state capture.426

The changes related to the Fundamental Law made a significant impact on the
judiciary. The National Council of Justice (hereinafter: NCJ) responsible for the
administration of the courts had been criticized for years for its extensive
organizational autonomy and being “a tool for preserving detrimental elements of the
424
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unconstitutional past” that posed serious risks as far as the independence, efficiency,
and accountability of the judiciary was concerned.427 While balanced reforms were
suggested regarding the NCJ, the changes introduced in 2012 took a rather radical
approach instead and eliminated the self-governing body on the whole. Furthermore,
the president of the Supreme Court and many senior judges reaching the age of 62
were removed from their office before their term expired upon the regulations
previously in force,428 while the Supreme Court was reorganized and became the
Curia. During the rather rapid institutional reforms the position of Data Protection and
Freedom of Information Commissioner was also eliminated. The ombudsman-like
office was widely seen as a safeguard for freedom of information for its less
bureaucratic remedies and self-initiated investigations that were not bound to
complaints. The National Authority for Data Protection and Freedom of Information
replaced the data protection ombudman’s office.429

In the midst of the legislative wave the Parliament has also passed a new law on the
media, the financial matters of political parties and the civil society.430 The new media
law was widely criticized for the extensive power it provided for the newly
established centralized media authority (Office of the National Media and
Infocommunications Authority) that granted permissions and registered each media
service and press product (Section 41). It also held discretionary power as far as
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imposing sanctions and fines is concerned (Section 185-187) with a serious potential
to influence the operation of the media outlets.431 Members of the Media Council
designated to, inter alia, “oversee and guarantee the freedom of the press” (Section
132) had solely been appointed by the governing parties. In addition to the vast
number of high-impact new laws the Fundamental Law delegated the regulation of
several constitutional institutions to so-called cardinal acts requiring two-third
majority for their adoption.432 Many of the relevant cardinal acts providing actual
content to the new constitutional system were passed only years later.433

Parallel to the changes in the governmental system reports and commentaries by
national and international non-governmental organizations have indicated a
significant shift in the perception and experiences regarding corruption. In 2012
Transparency International Hungary signaled in its comprehensive National Integrity
Study, that “due to the weakening of checks and balances and the inability of the
control institutions to limit the power of the government private interests prevail over
public interests. Party financing and the business sector are facing the most alarming
corruption risks.” 434 Despite of the relatively small difference in the scores, the
rankings of Hungary in Transparency International’s annual Corruption Perception
Index examining the perception of corruption within national public sectors also
showed a steady decline from the position of 31 in 2001 to the position of 54 in
2014.435
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Figure 4: Rankings of Hungary in Transparency International’s annual Corruption Perception Index
from 2001 until 2014

The results of the European Union’s 2013 Special Eurobarometer also highlighted the
negative tendency in corruption perception. According to the comprehensive EU
survey 52% of the Hungarian respondents said that the between 2010 and 2013
corruption in the country had increased.436 While perception always entails a certain
proportion of ambiguity, empirical research has also established the dominance of
state capture through the analysis of public procurement data and contracts of high
corruption risks.437

Freedom House’s Nations in Transit Index has been observing the mutual impact of
corruption and the implementation of human rights for almost a decade.438
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Mihály Fazekas, István János Tóth (2014) From corruption to state capture: A new analytical
framework with empirical applications from Hungary. Working Paper Series: CRC-WP/2014:01.
(Available at:
http://www.crcb.eu/wp-content/uploads/2014/11/Fazekas-Toth_State_capture_PP_2014Nov.pdf) (Last
accessed: 16 April 2015)
438
https://freedomhouse.org/report/nations-transit/2014/hungary#.VS-_3WPmQy0 (Last accessed: 16
16 April 16 2015)
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Figure 5: Scores of Hungary in Freedom House’s Nations in Transit Index from 2005 until 2014

Upon the scores (1=best; 7=worst) given by Freedom House there is, again, a general
and parallel declining tendency with corruption standing out and receiving the worst
evaluation of all the matters examined.

Nevertheless, the new Fundamental Law contains several provisions and fundamental
rights that might have an impact on the preventoin of corruption. According to Point 1
of Article N) Hungary shall observe the principle of balanced, transparent and
sustainable budget management. Article VI (2) maintains the fundamental right to
access and disseminate data of public interest, while Article VIII protects the right to
peaceful assembly and the right to establish and join organizations. Article IX
declares that everyone is entitled to the right to freedom of speech. According to
Article IX (2) “the Hungarian state recognizes and protects the freedom and diversity
of the press, and ensures the conditions for free dissemination of information
necessary for the formation of democratic public opinion”. Article XXIV (1) and
Article XXVIII (1) guarantees the right to have affairs handled impartially, fairly and
within a reasonable time by the authorities and courts, while Article XXV establishes
“the right to submit, either individually or jointly with others, written applications,
complaints or proposals to any organ exercising public power”.
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Article 26 of the Fundamental Law lays down the independence of judges and inhibits
being instructed in relation to their judicial activities. Distinct provisions strive for
more transparency in public life. Article XXVI aims to promote transparency of
public affairs through “the use the latest technical solutions and the achievements of
science”. Article 37 (1) requires the government to implement the central budget
“with efficient management of public funds and by ensuring transparency”.
Furthermore, Article 39 (1) and (2) opens the way for a heightened level of
accountability by declaring that “support or contractual payments from the central
budget may only be granted to organizations of which the ownership structure, the
organization and the activity aimed at the use of the support is transparent”. The
provision also adds that “every organization managing public funds shall be obliged
to publicly account for its management of public funds whereas public funds and
national assets shall be managed according to the principles of transparency and the
clarity of public life”. Article 39 (2) also ascertains that “data relating to public funds
and national assets are to be considered as data of public interest”. The new
regulations also lead the way for innovative legal advocacy and interpretations in the
course of anti-corruption litigation. Though the regulation is not a part of the section
titled „Freedom and Responsibilities” according to the arguments of the
Constitutional Court it is very much intetwined with the implementation of
fundamental rights. As the Constitutional Court underlined: „According to the
National Avowal »we hold that democracy is only possible where the State serves its
citizens and administers their affairs in an equitable manner, without prejudice or
abuse«. Therefore the transparency and the clarity of public life, administering public
tasks in an equitable manner, without prejudice or abuse are requirements to the
implementation of public tasks laid down by the Fundamental Law that are related to
the democratic state on the whole serving its citizens. Beside promoting the right to
freedom of speech and by implementation of it the right to get to know and
disseminate data of public interest eventually serves the enforcement of the above
requirements”.439

439

Decision 21/2013. (VII. 19.) AB of the Hungarian Constitutional Court, Section 33. Translation by
P.B.
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The FIDESZ-KDNP government adopted its anti-corruption strategy in force in 2015.
According to Government Decision 1336/2015. (V. 27.) and its accompanying
National Anti-corruption Program the government a list of tasks of 17 points for the
period of 2015 and 2016.440 The decision and the program contains rather general
points such as calling for closer cooperation among the authorities, chambers of
commerce and schools concerned, as well as prescribes that “in order to strengthen
awareness regarding the behavior required in relation to corrupt acts the citizen’s
feeling of responsibility shall be reinforced”. 441 The government calls for more
education about corruption both in the public sector and the National Basic
Curriculum for elementary and secondary schools.442 It proposes the review of public
administration procedures to enact more automatic decisions, more efficient labor law
sanctions after incompatibility control, transparency measures regarding state owned
companies and business entities.443 However, the government also sets forth measures
that might have detrimental effects on public life, as it suggets tightening the control
over NGOs by examining “the possibilities to widen the circle of persons who shall
be obliged to declare their assets” and dismisses the protection of whistleblowers,
which was an integral part of each anti-corruption strategy beforehand.444

8. THE CURRENT CRIMINAL REGULATION AND ADJUDICATION
OF CORRUPTION
While civil law and, increasingly, constitutional and international law play a
primary, mostly preventive part in tackling corruption, the main role of criminal law
is corrective, gaining importance after the act was committed and an adequate
sanction is due. Consequently, criminal regulations, because of their ultima ratio
nature, play a rather limited but at the same time highly regarded and rather traditional
role when all other legal means prove to be insufficient.445 Crimes of corruption are
440

Government Decision 1336/2015. (V. 27.) on the adoption of the National Anti-corruption Program
and the list of measures to be carried out in 2015-2016 related to it
441
Government Decision 1336/2015. (V. 27.), Point 3 and 19 (The latter point translated by P.B.)
442
Id. Point 15 and 16
443
Id. Point 9, 10, 12 and 13 a)
444
Id. Point 11
445
Zoltán András Nagy, A korrupció társadalmi hatásai és a jog. In: Ferenc Csefkó and Csaba Horváth
(Eds.), Korrupció Magyarországon. Friedrich Ebert Alapítvány, Pécs (2001) pp. 148-163, p. 156
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regulated under the Act C of 2012 on the Criminal Code (hereinafter 2012 Criminal
Code). All crimes of corruption are felonies punished with imprisonment except if the
perpetrator unveils the corrupt crime and reveals its circumstances. In such cases the
punishment might be reduced without limitation upon the decision of the court. The
2012 Criminal Code criminalizes crimes against the clarity of public life and
international public life committed in connection with foreign (international) officials.

The following table summarizes the main elements of the regulated crimes of
corruption in force using the wording of the 2012 Criminal Code upon its last
amendment by the Act LXXVI of 2015.446

Crime of
corruption

Active bribery
Section 290

Passive bribery
(Accepting bribe)
Section 291

Unveiling active
and passive
bribery or
active and passive
bribery of public
officials or
in court or
regulatory
proceedings
Section 290 (5)
Section 291 (5)
Section 293 (6)
Section 294 (5)
Section 295 (3)
446

Summary of the criminal provisions
! giving or promising unlawful advantage to a person working
for or on behalf of an economic operator, or to another person
on account of such employee, to induce him to breach his
duties
! also applies if commited in connection with a person working
for or on behalf of a foreign economic operator
! requesting or receiving an unlawful advantage in connection
with activities performed for or on behalf of an economic
operator, for himself or for a third party, or accepting a
promise of such an advantage, or is in league with the person
requesting or accepting the advantage for a third party on his
behest
! also applies to any person working for or on behalf of a
foreign economic operator
In case of active bribery:
! the penalty may be reduced without limitation (or dismissed
in cases deserving special consideration) if one confesses the
act to the authorities first hand and unveils the circumstances
of the criminal act
In case of passive bribery:
! the penalty may be reduced without limitation (or dismissed
in cases deserving special consideration) if he confesses the
act to the authorities first hand, surrenders the obtained
unlawful financial advantage in any form to the authorities,
and unveils the circumstances of the criminal act

Section 27-30 of the Act LXXVI of 2015 on the amendment of certain acts with the subject of
criminal law
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Section 296 (4)
Active corruption
of public officials
Section 293

Passive
corruption of
public officials
Section 294

Active corruption
in court or
regulatory
proceedings
Section 295
Passive
corruption in
court or
regulatory
proceedings
Section 296

Indirect
Corruption
(Trading in
Influence)
Section 298

Abuse of function
Section 299

! attempting to bribe a public official by giving or promising
unlawful advantage to such person or to another person for
influencing such official’s actions in an official capacity
! also applies to any person who commits the criminal offense
in connection with a foreign public official
! refers to public officials who request or receive an unlawful
advantage in connection with his actions in an official
capacity, for himself or for a third party, or accepts a promise
of such anadvantage, or is in league with the person
requesting or accepting the advantage for a third partyon his
behest
! promising or giving unlawful advantage to another person for
himself or for a third party for him to refrain from acting in
accordance with his duty or in the exercise of his rights in
court, arbitration or other judicial proceedings
! also applies to proceedings of an international criminal court
installed under a promulgated international convention
promulgated
! requesting or receiving an unlawful advantage to refrain from
acting in accordance with his duty or in the exercise of his
rights in a court, arbitration or judicial proceedings, for
himself or for a third party, or accepts a promise of such an
advantage for a third party on his behest
! also applies to proceedings of an international criminal court
installed under a promulgated international convention
! giving or promising unlawful advantage to a person who
claims to influence a public official, or someone who claims
to be a public official, or to a third person on account of a
person who claims to influence a public official
! the penalty may be reduced without limitation (or dismissed
in cases deserving special consideration) if one confesses the
act to the authorities first hand and unveils the circumstances
of the criminal act
! any person who, purporting to influence a public official,
requests or receives anunlawful advantage for himself or for a
third party, or accepts a promise of such an advantage,
or agrees with the person requesting or accepting the
advantage for a third party on his behest is guilty of a felony
! also applies if committed in connection with a foreign public
official
! the penalty is more severe imprisonment between two to eight
years if the perpetrator purports to or pretends that he is
bribing a public official, pretends to be a public official, or
commits the criminal offense on a commercial scale
! the penalty may be reduced without limitation (or dismissed in
cases deserving special consideration) if one confesses the act
to the authorities first hand and unveils the circumstances of
the criminal act
|123

Misprision of
Bribery
(Failure to
Report Bribery)
Section 300

! any public official who has positive knowledge of an act
active or passive corruption, trading in influence or abuse
function yet undetected, and fails to promptly report that
the authorities is guilty of a felony
! family members of the person who failed to report the act
active or passive corruption shall not be prosecuted

of
of
to
of

Table 8: Crimes of corruption and their regulation under the 2012 Criminal Code

Compared to the 1978 Criminal Code the 2012 Criminal Code has implemented
several changes regarding the crimes of corruption. Recently, in case of bribery the
emphasis lays on whether a public official committed the crime, or if it is economic
bribery rather than distinguishing upon passive and active bribery. The circle of
public officials under the scope of criminal law can be classified into two
categories.447 The first category of public officials contains all persons who gain their
public positions through election or appointment and are considered to be public
officials merely for the office they hold until the end of their assignment. Besides the
President of the Republic, Members of Parliament, constitutional court judges, the
Prime Minister, other ministers, state secretaries, state secretaries for public
administration and deputy state secretaries, judges, public prosecutors and arbitrators,
the commissioner of fundamental rights and his deputy, notaries public and assistant
notaries public, independent court bailiffs, independent bailiff substitutes, along with
assistant bailiffs authorized to serve process, members or councils of representatives
of municipal governments, representatives of nationality self-governments, and
members of the election committee following the evolution of public offices the
category now includes government commissioners and MPs of the European
Parliament.448 According to the 2012 Criminal Code “commanding officers of the
Hungarian Armed Forces, and commanders of water craft or aircraft” are public
officials as well, if they have been “vested with authority to enforce the regulations
pertaining to investigating authorities”.449

The second category of public officials holds members of the administrative staff of
the Constitutional Court, the Office of the President of the Republic, the Office
of Parliament, the Office of the Commissioner of Fundamental Rights, the National
447

Miklós Hollán, A hivatali vesztegetés szabályozása az új Btk.-ban. Iustum Aequum Salutare 9, 4
(2013) pp. 141-168, p. 144
448
See Section 459 (1) Points a)-i) and l) of the 2012 Criminal Code
449
Section 459 (1) Point j) of the 2012 Criminal Code
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Bank of Hungary, the State Audit Office the courts, prosecutors’ offices, ministries,
autonomous government bodies, central offices, autonomous regulatory agencies, law
enforcement agencies, Military Intelligence Service, Parliament Guard, Budapest and
county government agencies, and persons exercising executive powers or serving at
county institutions operation centers or public bodies, whose activity forms part of the
proper functioning of the agency in question.450 If a person only pretends to be a
public official, for example to receive a bribe, fraud is committed.451 The (illegal)
advantage452 gained from the bribery might be pecuniary or have pecuniary value.
Forgiving debts, loans with no or favorable interest rates as well as a purchase on
discounted price might also count as pecuniary benefit. If not pecuniary, the
advantage gained from corruption might be personal. According to the Hungarian
judicial practice sexual relationships, consultancy contracts (if they are to cover other
transactions), providing personal loan with market interest rates, and accepting an
offer to sell are all considered as personal benefits depending upon the circumstances
of the case.453 The third category of advantages is of ethical considerations advancing
the position of the offender for example through a referral to honors or distinction or a
promotion at the workplace.454 The value of the advantage is not decisive, demanding
or offering even small value advantages is enough to complete corruption, except for
gifts like an invitation for a coffee or soda, a chocolate or bouquet of flower of wide
social recognition and understanding.455

By incorporating sanctions regarding crimes related to foreign officials in each
relevant provision the 2012 Criminal Code recognizes the globalization of crimes and
corruption crossing borders. The international elements in crimes of corruption are
particularly important as far as the clarity of the business sector is concerned.456 Yet,
there is a similarly important aspect that remains out of the scope of the new law. The
450

Section 459 (1) Point k) of the 2012 Criminal Code
See (Hollán, A hivatali vesztegetés szabályozasa az új Btk.-ban, 2013) p. 145 and Section 373 of the
2012 Criminal Code
452
On the debate whether the gain should be illegal to commit bribery see Patrik Kiss (2014) A
korrupciós bűncselekmények néhány jogértelmezési nehézségei. Publicationes Universitatis
Miskolcinensis Sectio Juridica et Politica, Tomus XXXII. pp. 305–312, p. 306 and (Hollán, A hivatali
vesztegetés szabályozása az új Btk.-ban, 2013) p. 146.
453
(Hollán, A hivatali vesztegetés szabályozása az új Btk.-ban, 2013) p. 145-146
454
(Kiss 2014) p. 308
455
Id. p. 309
456
Miklós Hollán, Nemzetközi kapcsolatokban elkövetett vesztegetés a közszférán túl. Állam- és
Jogtudomány 54, 1-2 (2013) pp. 55-90, p. 55
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protected interest of sanctioning trading in influence of public officials is the public
confidence vested in the impartiality of public officials’ decisions.457 Through that
approach the 2012 Criminal Code has retained the traditional focus on public officials
introduced beforehand, while the changing morphology of economic crime has an
increasingly significant impact on society. Due to the changes brought about the
political and economic transition, it has been widely suggested paying more attention
to the criminalization of economic and non-profit organizations as they also operate
and bring independent decisions upon significant public confidence particularly as far
as lobbying is concerned.458

As mentioned beforehand, Hungary’s international obligations have also shaped the
criminal measures on corruption. The former, 1978 Criminal Code allowed for
automatic, obligatory and full exemption from the legal sanctions if the corrupt crime
was unveiled. In its Third Evaluation Round Report the Council of Europe’s GRECO
recommended the reconsideration the objective nature of the measure lacking any
temporal limitations and judicial review. Hence the 2012 Criminal Code in force
provides for judicial discretion in deciding over the application of the exemption. The
provision still does not entail any statute of limitation as far as the time limit of the
application is concerned, but the Motivation to the 2012 Criminal Code emphasizes
that new information might only be unveiled until the authorities obtain knowledge of
them from another source.459 Beside the strict criminal sanction of imprisonment
decisions influenced by corruption might be brought to court, so that the benefits
cannot be realized.460 According to the 2012 Criminal Code “any financial gain or
advantage resulting from criminal activities, obtained by the offender in the course of
or in connection with, a criminal act, also if it served the enrichment of
another person, shall be confiscated”.461 If the property is no longer available, the
confiscation is to be stipulated in a specific sum of money.462

457

Miklós Hollán, Trading in Influence: Requirements of the Council of Europe Convention and the
Hungarian Criminal Law. Acta Juridica Hungarica 52, 3 (2011) pp. 235-246, p. 242
458
Id. p. 242
459
Motivations to the Act C of 2012 on the Criminal Code, to Chapter XXVIII, p. 213-214
460
Endre Bócz, Korrupciós bűncselekmények a magyar jogban. In: Mariann Kránitz (Ed.) (2000)
Korrupció Magyarországon I. Transparency International Magyarországi Tagozata Egyesület,
Budapest. pp. 114-127, p. 126
461
Section 74 (2) of the 2012 Criminal Code
462
Section 75 (1) a) of the 2012 Criminal Code
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Despite the underlying intention to adjust the 2012 Criminal Code to the evolution of
corruption and the declared “zero tolerance” towards the perpetrators463, criminal
regulations are hardly able to cover all aspects, acts and patterns of everyday
corruption. The reasons are multifold and reflect the complexity of the phenomenon.
First, not only the crimes defined as corruption by the 2012 Criminal Code are
related to corruption. Corruption, if not committed as a one-off, unplanned and
unforeseen act, is usually a composite set-up involving several actors, episodes and
momentums regulated under various felonies. In theory, crimes might be
differentiated upon whether they are necessarily corrupt for being defined explicitly
as corrupt by the law-makers (crimes of corruption in abstracto) or contain corrupt
elements despite that the law does not require those to impose sanctions (in
concreto). 464 Embezzlement, insider trading, public procurement and economic
competition frauds often entail corrupt elements or relate tightly to the crimes of
corruption as so-called collateral crimes. Forgery of official documents is a common
reason to pay or demand bribes. Economic bribery often turns into corruption
committed by public officials, while individual breaches of law can turn into
organized crime, and felonies committed in the country might relate to international
level corruption. 465 The complexity of criminal adjudication is manifested for
example in political corruption cases in which advantages are not always traceable
behind the façade of legality and official decisions of the relevant authorities. In
addition to the complexity of the corrupt transactions, due to networks characterized
by conspiracy and interest alliances investigating and adjudicating such cases is a
complicated and time-consuming process as well.466

Second, the authorities with designated competence to fight corruption, compared to
the number of criminal investigations altogether, rarely come across corrupt deeds.

463

Motivations to the Act LXXVI of 2015, to Sections 29-30, p. 33
(Hollán, A hivatali vesztegetes szabalyozasa az uj Btk.-ban, 2013) p. 141
465
Flórián Tremmel, Az aktív vesztegető büntetlensége és a vesztegetés kriminalisztikai vonatkozásai.
In: Ferenc Csefkó and Csaba Horváth (Eds.) (2001) Korrupció Magyarországon. Friedrich Ebert
Alapítvány, Pécs. p. 337-345, p. 341
466
Pál Sinku, Néhány gondolat a korrupció felderítésének dogmatikájáról. In: Balázs Gellér, Zoltán
Csige (Eds.) (2013) Békés Imre emlékkötet. Tullius Kiadó, Budapest. pp. 164-170, p. 169
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Figure 6: Number of registered crimes and crimes of corruption between 1999 and 2014467

Crimes of corruption are typically very complicated as far as investigation and
evidence is concerned.468 According to the statistics most cases are revealed through
regular administrative control procedures or after the public official concerned report
attempts of bribery to their superiors.469 Taking into consideration that the public
prosecution itself emphasizes the evident lacking willingness of public bodies to
report corruption despite their legal obligations, the latency regarding crimes of
corruption is particularly high.470 Crime of corruption have no natural persons as
plaintiffs, therefore information are often gathered from reports by relatives, friends
or acquaintances of the persons involved who mostly have no direct participatory
experience regarding the transaction. 471 Furthermore, due to the long and often
complicated investigation and judicial proceedings initially cooperative witnesses or
those who pressed charges often begin to see the process as a persecution against
467

As compiled by Transparency International Hungary upon the official criminal statistics provided
by the Unified System of Criminal Statistics of the Investigative Authorities and of Public Prosecution
(Egységes
Nyomozóhatósági
és
Ügyészségi
Bűnügyi
Statisztika;
ENYÜBS).
See
http://transparency.hu/uploads/docs/CPI_2014_-_Prezentacio.pptx (Last accessed: 7 December 2015)
468
Géza Finszter, Jogesetelemzések a vesztegetések köréből. In: Tünde A. Barabás (Ed.) (2012)
Tanulmányok Irk Ferenc professzor 70. születésnapjára. Országos Kriminológiai Intézet, Budapest. pp.
115-143, p. 122
469
(Kerezsi et al. 2014) p. 43
470
(Sinku 2013) p. 167. It has to be noted that there is a significant difference between the latency in
corruption committed by public officials and economic corruption. While in the latter instance latency
still prevails, the number of investigated corruption cases related to public officials is increasing. See
(Finszter 2012) p. 116.
471
(Kerezsi et al. 2014) p. 43
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themselves.472 The shift in their attitude is highly capable of influencing the outcome
of the trial. It is also highly likely that corruption is never revealed as all parties
involved mutually benefit from the act with no interest in exposing the transaction.
Silence also prevails in situations when those who have to pay bribes are in inferior
position compared to the persons demanding the benefit.473 Asymmetry in power is
often accompanied by intellectual advantage, competence or high social status of the
passive partner elevating the fear from retaliation if corruption is revealed.474 As far as
the investigative authorities and the judiciary are concerned such situations are
deadlocks with small chance of adjudicating the corrupt crimes.

Third, criminal justice mostly appears to handle only petty crime. Research showed
that in the majority of judicial proceedings in Hungary the advantage promised or
gained through corruption was less than Ft 200.000 (ca. EUR 670).475 The data
confirms that participating in corruption, on the whole, might be expensive and only
affordable up to small amounts of money for the majority of people.476 Paradox
enough, while such cases dominate judicial proceedings, petty corruption is also the
type of corruption that is suggested to be fought against most effectively outside the
scope of law through prevention and education.477 Fourth, as Hungarian criminal law
experts emphasize it, there is a widespread uncertainty regarding the social, legal
and moral perception of which act counts as corruption. That ambiguity influences
the general attitude towards the acts and might cause, on one hand, reluctance to
report dubious transactions, and on the other hand, a flood of disinformation and false
claims disabling the regulations and authorities to carry out their designated
mission.478
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(Sinku 2013) p. 167
(Jancsics 2013) p. 327
474
(Tremmel 2001) p. 339
475
Out of the cases examined 64,3% were about less than 200.000 Ft. The research covered all judicial
proceedings concerning corruption of the year 2010. Klára Kerezsi, Éva Inzelt, Miklós Lévay,
Korrupciós bűncselekmények a büntető igazságszolgáltatás tükrében: Milyen cselekményeket rejtenek
a jogerősen elítéltek aktái? Kriminológiai Tanulmányok (2000-) 51 (2014) pp. 26-49, p. 32
476
Dávid Jancsics, Petty Corruption in Central and Eastern Europe: the Client’s Perspective. Crime,
law and social change 60, (3) 2013, pp. 319-341, p. 327
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(Kerezsi et al. 2014) p. 47
478
Endre Bócz, A kriminális korrupció a magyar büntetőjogban. In: Csaba Gombár, Elemér Hankiss,
László Lengyel, Hédi Volosin (Eds.) (1998) Írások a korrupcióról. Helikon-Korridor, Budapest. pp. 1046, p. 41
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9. CONCLUSION
The history of the normative contextualization of corruption and the
implementation of the legal measures in Hungary can teach several important lessons.
Corresponding to the academic literature about the definition of the phenomenon,
historic evidence proves that the legal understanding of corruption and the specific
countermeasures are constantly changing and developing notions. Throughout the
centuries, depending upon its social context, the emphasis on sanctioning bribery has
expanded to a whole chapter of crimes under criminal law followed by a
comprehensive set of regulations branching out to, inter alia, administrative law, civil
law, constitutional law and international law. Traditionally, the most important actor
regarding anti-corruption measures has always been the state. Meanwhile, the
exclusive and discretionary power coming from that monopole position has turned
into a general social demand towards the state to take an active lead in such initiatives,
while citizens, in general, expect the laws to have impact on their livelihoods in a
rather passive manner. However, the state, in the Hungarian context, is a higly
complex actor with paradoxical connotations. Losing the country’s indepence first to
the Turkish-Ottoman occupation, then being the subject to bureaucratic systems
operated by or under the influence of the Habsburg Empire altogether for almost 450
years has had a significant impact on the popular attitude towards it. Deceiving or
cheating the government by fraud and corruption were rather regarded as patriotic acts
and signs of social solidarity than crimes against the law. At the same time, the
history of Hungarian anti-corruption legislation revealed that the regulation of anticorruption measures and the extent to which dubious transactions were tolerated has
always been dependent on the state’s and its leaders’ actual political and economic
interests. Beside the willingness of ‘the powerful’ the effectiveness of the legislation
has been highly determined by the competence of the authorities concerned to
investigate corruption cases, their oversight of other bodies as well as their own
institutional integrity and the ability to prevent such deeds.
From the second half of the 20th century international organizations have gained an
important role in shaping anti-corruption policies. Becoming a member state to the
European Union and the adoption of several anti-corruption conventions has
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generated plenty of laws upon the interest and influence of the international
community. The reports and recommendations of the monitoring bodies set up by the
internal instruments have all shaped the relevant measures as well. Again, while the
international recognition and economic incentives have played a very significant part
in the Hungarian state’s intentions, the measures were less of the direct interest of its
citizens. Instead, the deeply rooted traditions of clientelism built upon the trust vested
in networks and power seemed to take precedent over the implementation of laws. In
such cases the legal regulations have lost their normativity for being regarded with
overall cynicism due to their lacking social value and personal benefit. One
advantageous way to use the weakening legal system for those on power has been
drafting and passing regulations for their own sake (i. e. state capture) causing further
loss of faith in the laws, the state and economy. As the experiences of the socialist era
have proved such tendency does not necessarily lead to social anomie but to a chain
of secondary transactions in society. However, history has also showed that such
parallel normative and economic systems cannot be sustained on the long run.

The Hungarian legal history has proved that turning away from the normative order
and finding own values is particularly relevant if social structures and the legal system
is in a constant flux. When the ‘official’ norms are changing persistently, individuals
are keen to find stability and reliability in their mutually shared norms and personal
relations outside the scope of the laws. However, not only extreme conditions caused
by wars and upheavals have altered social structures and resulted in skepticism and
loss of commitment to normative values set by the state. Loopholes were frequently
used in more peaceful times to establish personal wealth. Transformation of the social
structures is still a very complex ongoing process, while the evident rise in the
quantity of legislation alone is hardly sufficient to include all aspects under the law or
prevent regulations from failing. Around and after the accession to the European
Union the number of regulations and strategies aiming to reduce the level of
corruption has increased significantly, but even with the growth of specifically
designed and targeted legislation, both the measured and perceived level of corruption
exacerbated. That is not to say that the legal measures concerned, in general, do not
operate at all, but signals that there are fundamental mistakes in the dominant top-
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down approach applied in anti-corruption legislation also influencing the
implementation of democratic principles and human rights in Hungary.
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PART IV

LAW AND ITS EVERYDAY LIMITS:
PERSONAL ACCOUNTS OF CORRUPTION AND ITS LEGAL
IMPLICATIONS

1. INTRODUCTION
Corruption is a sensitive, sometimes even frightening and highly contradictory
topic for many Hungarians. One of the results of the general reservation to talk openly
about personal experiences is that the researches done in the field are dominantly
quantitative social surveys or legal desk researches. Such studies, evidently, offer
important findings about the ‘big picture’, i.e. the social and legal attributes to the
phenomenon. Nevertheless, the anthropological element of the problem focusing on
personal motivations is often missed. As mentioned beforehand, the latency of
corruption in Hungary is high. While only a small percentage of the relevant cases get
to the law enforcement authorities and even fewer reach the courts 479 , 89% of
Hungarian respondents think that corruption is widespread in the country.480 The
remarkable gap between the factual numbers and social perception represents an
opaque area on the boundaries of law. In that gap the personal motivations and social
practices often override the interests of the state, while the constant interactions and
tensions arising in one’s immediate community, between the individual and
authorities, as well as the community and the authorities simultaneously shape and
uphold traditions and practices legal regulations cannot tackle.481

In the following I set out to examine the ‘anthropology of corruption and law’ through
the experiences of elderly Hungarian people and their life experiences connected to
479

See the criminal statistics introduced in Part III ‘The History Of Regulating And Punishing
Corruption In Hungary’.
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health care and education as well as their attitudes towards the relevant legal
regulations and the competent authorities. The in-depth interviews encompass the
lives of the research participants and their personal strategies of coping painting a
unique picture of several decades of political and legal history at the same time. The
study adheres Elizabeth Tonkin’s understanding of the relevance of life stories in
social research and presumes that “every ‘now’ is a the consequence of many ‘thens’,
of vastly different durations, in an amalgam each person experiencing it. What goes
on now is interpreted from previous knowledge, from memory. The present we live in
is built from past events.” 482 The personal experiences and opinions of the
respondents reflect the political, legal and economic changes happened on social level,
therefore might be able to cast light on the ambivalent stance on law and corruption in
Hungary.

2. METHODOLOGY
The underlying research methods, oral history and life story interviews applied
in the study are closely related as each highlights the connecting points between
personal memories, cognition and history.483 As Charlotte Linde underlines “in order
to exist in the social world with a comfortable sense of being a good, socially proper,
and stable person, an individual needs to have a coherent, acceptable, and constantly
revised life story”.484 Listening to people and recording memories of their lives and
the past offers important data about their experiences and perception of corruption
under different political, economic and legal regimes outside beyond the data
provided by desk research. Memories and practices related to family, school and work
are all important elements of one’s life story, though there might be significant
differences in what is seen as major component and the reasons thereof.485 The life
story methodology gives access to the informants’ values, knowledge of social and
legal rules gained through personal experience about relevance of corruption and law

482

Elizabeth Tonkin (1992) Narrating our Past: The Social Construction of History. Cambridge
University Press, Cambridge. p. 9
483
(Tonkin 1992) p. 1
484
Charlotte Linde (1993) Life Stories: The Creation of Coherence. Oxford University Press, New
York. p. 3
485
(Tonkin 1992) p. 1 and (Linde 1993) p. 4
|134

in their lives.486 I aim going to focus on experiences and opinions related to corruption
by pointing out a more contextual scheme that influenced the implementation of laws
and painting a picture about ‘how the world was’ for the respondents.

While life story research has a well-established record both in sociology and
anthropology, from the aspect of legal sciences there are several issues to be
addressed as far its validity is concerned. The collected and analysed data are based
on spoken words deriving from a dialogic process based on questions and answers.
Unlike the neutrality of laws and objectivity of legal analysis even in their transcribed
format they reveal the characteristic, knowledge, and vocabulary of the
interviewees.487 Furthermore, the outcome of interviews are diverse as far as the
response style is concerned as each telling consists various elements including
reported speech, diversions, commentary or reflection mirroring the social
environment and culture the informants come from.488 On one hand, the use of such
retrospective data falls evidently outside the realm of classic legal analysis. On the
other hand, they show to what extent legal regulations are interiorized, applied,
avoided or overcome by alternate values and morals in everyday life. In the latter case
validity is not determined by objectivity or neutrality. The experiences, perceptions,
views and opinions complement the historically and legally given facts as personal
actions and subjectivity play an inherent and influential part in social processes.489
Reflecting on events from their point view offers a rich set of data to the historical and
legal facts as “oral sources tell us not just what people did, but what they wanted to
do, what they believed they were doing, and what they now think they did”.490 The
interviewee often includes a life event and personal landmarks because “the
experience was salient in that person’s own understanding an interpretation of his or
her life, it affected the person’s sense of who she or he was, and had an impact on the
way life was lived subsequently”.491 Laws rarely have such direct effects, but people
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and institutions that carried out the regulations had significant impact on how
respondents aligned with society and state.

3. THE DESIGN AND PARTICIPANTS OF THE RESEARCH
In the course of the research I have done ten semi-structured interviews with
Hungarian elderly people at least 70-year-old between September 2014 and August
2015 using a previously compiled script of questions aiming to recall their memories.
Chosing elderly as the principal subjects of the research was a conscious decision.
They have lived through different political eras and transformations that resulted in a
‘mixed mindset’ under the influence of several ideological systems. These personal
mindsets are in fact ‘layered ideological systems’ that are in constant interaction with
each other and co-exist in the decisions made on a daily basis. Though mostly
unconsciously, they are also passed on as values and rules to future generations, thus
become not only an important attribute to the collective national memory but an
important source of information about the origins of social norms.492

The structure of the interviews (ANNEX A) was dominantly autobiographical
beginning with questions about the time and place of birth, places where the
informants lived, their schools and occupation. Then the narrative shifted to focus on
their experiences that related to corruption or abuse of power and authority throughout
their education and treatment in the health care sector. Some of the questions also
aimed to explore whether the respondents had encounters with corruption within
public administration or the judiciary, however, most of their answers were negative,
thus did not add further relevant data the study. Understandably, when the informant
worked formerly as a doctor or teacher the information related to corruption were
rather gained while carrying out their professional duties. In such cases semi-
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structured interviewing allowed enough room and flexibility to pursue their
professional experiences and reflect upon them in more details.

This is study is not based on a statistically balanced sample. Instead, I have relied on
grounded theoretical sampling and theoretical saturation moving from case to case
and deciding what data to collect to maximize research opportunities.493 Seven of the
interviews were done in Eger, Hungary at the Zellervári Közösségi Ház (Zellervár
Community Center). Eger is the administrative center of Heves county in Northeastern Hungary with ca. 55,000 inhabitants. The Zellervár Community Center is an
integral part of the Családsegítő Intézet (Family Assistance Institute) of the town. The
Center cares for elderly people in multiple ways. Catering is provided either at the
center or through home delivery for 200 elderly people, while special attendants looks
after those who need assistance at home. The Center also operates a club for the
elderly where they come together, socialize and take part in organized activities
during weekdays. The current number of the club members is 20.

Figure 7: Members of the Zellervár Community Center’s elderly club
at a weekday gathering494

The respondents took part in the research voluntarily. Among the informants in Eger
the willingness to participate grew with each interview, as the elderly had gotten more
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interested and trustful after their fellow club members shared their experiences about
the encounters with me. The growing number of volunteers led to ‘snowball sampling’
as far as the recruiting technique was concerned. After analysing the data gained in
Eger the remaining three respondents in Budapest were chosen specifically for their
profession (teacher and doctor) or life experiences (high profile media personality)
known by me previously to expand the scope of data both as far as the geographical
scope and experiences deriving from social standing were concerned.

Four of the respondents finished elementary school (in the six classes or eight classes
system), three had ‘érettségi’ (matriculation, state examination after high school) and
the three respondents in Budapest attended university (one informant had a doctorate).
Eight of them were female and two respondents were male. The respondents in Eger
had a vast variety jobs throughout their lives. Many of them were agricultural workers,
kitchen aids, cleaning ladies, while others took part in further education to become
office clerks, post employees and traders. In general, all informants were born and
lived in different places including smaller villages and medium-sized towns before
moving to either Eger or Budapest. The root of their migration is shown on the map
below.

Figure 8: The origins, former and current residences of the respondents
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4. THE LIMITATIONS OF THE RESEARCH: THE QUESTION OF
DEFINITION AND WORDING
On several occasions the research topic and the mention of ‘corruption’ had a
deterrent effect both on potential and actual respondents. One of the respondents, Mr
L explained the general reservation by citing an adage from the socialist era.495

Mr L First, do not think, that is the first rule. If you think, do not speak. If you
speak, do not write that down. If you wrote that down, do not sign it. If you
sign it, do not be surprised. Today, it still applies.
I met potential respondents for whom the consequences of the past have been
lingering on, and turned down the participation for ‘being afraid’. For example, when
I requested an interview from a former functionary of the socialist state party, she
refused to participate for being fearful to give out any kind of information. She also
claimed that her bad health was the result of the drawbacks she suffered after the
transition of 1989.

In relation to those who decided to take part in the research I have faced two
difficulties. The first and most important point for clarification was the common
understanding of the term ‘corruption’. For practical reasons I used the broadest and
most pragmatic definition of corruption when I described it to the informants: the use
and abuse of public power for private gains. The broad understanding allowed many
stories and experiences to come under the auspices of the research that should have
been excluded if I applied a strict legal definition. For the broad understanding, inter
alia, the spying system used in a socialist school and informal exchanges falling
outside the scope of criminal law in the health care system could be incorporated to
the analysis. However, in many cases the respondents also indicated that state actions
that they held unjust such as a severe cut in their pension or the police’s lacking
capacities to catch criminals were corrupt. Such views showed how the public
perception could expand even beyond a broad definition of corruption.
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As mentioned beforehand the respondents had significantly differing levels of
education, thus acquired diverse set of literacy skills and varied in the ways in which
they expressed themselves. Confidence in literacy has also influenced the style of
words they used, the indication of temporality and the quantity of information they
revealed. While more educated informants could represent speech almost as if it was
written, others often struggled with finding the right terms even apologizing for not
having the ‘adequate vocabulary’ or suffering from ‘stage fright’.496 Again, to assist
the informants, adequate attention had to be paid to using the word ‘corruption’,
instead of which, if it proved necessary, I mostly applied the term ‘wrongdoing’
(‘visszaélés’) as a synonym or described it as above if further clarification was needed.
Similar discrepancy was observable regarding the social understanding of ‘rights’.
Hungarian legal anthropologist Ernő Tárkány Szűcs identified the broad, ‘popular’
notion of subjective rights (alanyi jogok) with the colloquial expressions ‘I have the
right to / I am entitled to’ (ehhez jogom van) or ‘I do not have the right to / I am not
entitled to’ (ehhez nincs jogom). Compared to the broad social understanding of rights
the legal definition with its objective and normative content was much narrower.497

The second difficulty, mostly in the case of the respondents in Eger, was overcoming
the respondents’ regularly signalled resignation, mistrust and perceptible stance taken
from public affairs, politics and legal affairs in general. Some informants claimed that
they have never been in interested in politics and law; others mentioned that they
lived a rather reserved life not going out much, or things were different in the past that
they knew well. There was an underlying general agreement that ‘not knowing’ was
convenient and helped to stay away from all the ‘troubles’. However, legal knowledge
is passed on and filtered through media and public life.498 Each informant answered
the question whether they watched the daily news in the television with ‘yes’ and they
also turned out to be rather well informed about political scandals as well as high
profile criminal cases. Apparently, they applied the ‘convenient distance of not
knowing’ selectively to affairs in their own personal environment than to the events
delivered by the news far and impersonal enough not to pose any individual risk and
have an opinion about.
496
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During research design the third practical implication had seemed an obvious
consequence of the age of the respondents. Memory is fallible, even so in case of
elderly people of whom the youngest was 70 years old, while the oldest respondent
was 88 years old. In general, relevant research studies have pointed out that memory
does not necessarily deteriorate with age, as people remember what is important to
them.499 In the course of the interviews I have come to the same conclusion. The
outcome of the interviews was very much dependent on what life events the
informants thought to be significant and the focus of their interests and attention. At
the same time, imperfections, mutability and transience have also turned out to be
important sources of information offering starting points for further questions. If the
temporality of memories and the chronology of events got scrambled up, I have aimed
to ask the informants to connect the events described to a decade to replace the
informants’ cognition to provide the adequate sequence and coherence to the narrative.

5. RESEARCH ETHICS AND LEGAL IMPLICATIONS
In Eger I started the fieldwork at the premises of the Zellervár Community
Center after I had received the written permission of the director of Family Assistance
Institute (Családsegítő Intézet) to carry out the research. Each interviewee has been
thoroughly informed about the aim and use of the interviews and consented to
participate by signing a research agreement (ANNEX B). They had been offered the
option to refuse to answer if they found the question inconvenient or had no adequate
reply to it. For the sensitivity of the research topic they could also opt for changing
their real names in the study. In the end, they all asked for an alternative name, and
that request shall be respected throughout the chapter by indicating their identity with
letters ‘A’ to ‘L’. Each interview was recorded in Hungarian and then transcribed
accordingly. For the sake of the analysis the narrative was translated into English as
true to the expressions and tone the respondents used in Hungarian as possible.

Corrupt crimes such as active and passive bribery and the abuse of public office are
sanctioned according to Act C of 2012 on the Criminal Code depending on the type
499
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and severity of the offence.500 In theory, the regulations might have also been relevant
regarding any corrupt deed told by the respondents during the interviews. The
Criminal Code specifically punishes officials who obtain information on corruption
and do not report it with up to three years of imprisonment; however, there were no
acting officials among the respondents.501 The statute of limitation for prosecution and
execution of the sentence applies as well, meaning that even the most severe
corruption crimes cease to be punishable ten years after they were committed.502 In
the current study, even if any of the stories told would have fallen under the scope of
the corruption crimes under the Criminal Code, according to the timeframes indicated
by the interviewees each story had happened in the distant past, thus the statute of
limitations applied.

6. CASE STUDY I: CORRUPTION AND EDUCATION

6.1. Education in Hungary after World War II

After World War II the preamble of Act I of 1946 on state formation of
Hungary listed the right to free education and culture (under the right called
‘művelődéshez való jog’) as a natural and inalienable right of each citizen. The right
was to be guaranteed without any discrimination, in the same way and equally to all.
Furthermore, Act X of 1946 sanctioned any public official with up to five years of
imprisonment if he or she abused any of the natural and inalienable enlisted in Act I
of 1946 rights in an illegal way.503 After the communist party, the Magyar Dolgozók
Pártja (hereinafter: MDP) was founded in 1948 and seized the power entirely the new
Constitution (Act XX of 1949) was adopted in 1949 upon the aims and values of the
state party. According to § 8 of the Constitution the Hungarian People’s Republic
guaranteed the right to education and culture (again, under the sole right
“művelődéshez való jog”) explicitly for workers. Following the wording of the
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Constitution it did so by expanding and universalizing the education of the public,
providing cost-free and compulsory elementary education, secondary and higher
education, further education of adult workers and supporting financially all those who
participate in education.504

Depending upon their date of birth the respondants completed at least six years or
eight years of elementary education from the 1930s until 1950s. Before World War II
students had to complete four years of elementary education. If they did not (1) drop
out to work they might have added (2) two more years of education at folk schools
(népiskola) to qualify for industrial apprenticeships, (3) attend secondary schools
(polgari iskola) for for years and get lower white-collar positions, or (4) enter an
eight-year grammar school (gimnazium) and then higher education.505 Around 55% of
the population completed at least six elementary school grades.506 After World War II,
under the communist Rákosi-dictatorship elementary education has become eight year
long and compulsary. Then students, if they did not enter labour force, could have
continued with (1) four year-long grammar school (gimnázium) or (2) technical
secondary school (szakközépiskola) leading up to higher education, (3) add two more
years of school or (4) complete three years of apprentice training at vocational schools
(szakmunkásképző) as summarized in the chart below.
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Figure 9: The socialist education system in Hungary507

As reflected in the 1949 Socialist Constitution there had been a massive increase in
the opportunities for children to enter and young adults to continue education.508 Mrs
H, who attended an economic secondary school between 1954 and 1958 pointed out
that “in that period the system provided for the young people massively”.509 However,
those opportunities were highly selective as far as the beneficiaries were concerned.
After the nationalization of all schools in 1948, the MDP was committed to change
the social balance radically by increasing the number of students of working-class and
peasant background. Among the respondents, Mrs H, the daughter of a poor tanner
working in a rural factory was one of those students who benefitted from the
507
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communist education policy when she got to move to Budapest from a small town in
the middle of the Great Plain (Alföld) first attending secondary school and then
university. For many, on the other hand, the universality of the right to education
proved to be merely a declaration in the “state of the workers and peasants”.510 In
practice, the Central Committee of the MDP and later the Hungarian Socialist
Workers’ Party (Magyar Szocialista Munkáspárt, hereinafter: MSZMP) instructed the
higher education admission committes to recruit working-class students, only a small
number of offsprings of intellectual families by imposing a strict quota system.
Descendants of former aristocrats, owners of factories, managers, wealthy individuals,
political leaders, policemen and soldiers of the ancien régime as well as politically
suspicious persons fell into the category called ‘x-class’, thus were excluded from
admission. The number of students from different social classes admitted to the
universities had been changing each year and the high level of abitrariness of the
quota system was hot bed for corruption.511

6.2. Personal Accounts of the Boundaries of the Right to Education

Dr K was born in 1940. He was the son of a former shop-owner who lost his
business for not wanting to do special favours for communist party functionaries, thus
Mr K was refused admission to the medical faculty four times in the 1950s and 1960s.
His official records contained the resistance of his father and hindered his access to
higher education. However, as he revealed, he often heard rumours that university
admission would cost Ft 50,000 to Ft 100,000. For comparison, a doctor’s monthly
sallary in 1955 was Ft 1,873.512 Later on, his father was offered the opportunity to get
his son into university if he had paid Ft 50,000 as bribe. The offer was made by a
journalist whom he helped to hide during World War II. The journalist paid back
saving his life by doing favours, however, this particular favor would have come at a
prize.
Dr K [The man] who came to see my father asked for Ft 50,000. He was the
editor-in-chief of a daily newspaper.
PB How did your father knew him?
510
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Dr K He helped him to hide in his wine bottler with many others. He had
already done my father a favor in 1957, when he got one of our relatives off
the hook who was sentenced to death innocently despite of the testmonies of
the injured Soviet soldiers in favor him. […] He organized the defence of a
factory after the revolution, in 1957. The first instance court sentenced him to
death, then this man helped to get him off the rope to be released later in 1963
with amnesty. But when my father asked for help, he requested Ft 50,000.513
Dr K’s father could not pay the bribe. Dr K was still angry when he talked about the
offer in the course of the interview. He wanted to study, but neither the apparent
institutional, nor the overt personal power relations allowed him to. Beside paying
bribes many tried to misrepresent their family background and class positions in
school application forms and CVs.514 Mr L, who studied language and literature later
on, faced serious disadvantages for his past, hence he chose to be ‘creative’ when he
had to submit his resume how to include that his father left Hungary and went to the
US in 1948.

Mr L So what to do know? If I write down everything, I would not be admitted,
despite of fulfilling all expectations. Then we considered with my stepmom
putting each fact that had be there down to it. I had done the matriculation
exam, but that I passed that in a religious school, we left that out. Dad had a
restaurant, we wrote that he worked in the catering trade instead. Mom had
already been a pensioner, and I had a younger brother who was a soldier
behind me. […] In the end I indicated that Dad was dead, then came 1956 and
nobody paid attention to me. By the time they realized that the letters coming
from my dead grandmother were actually from my father, they did not care.
On the institutional level the right to education only applied to a carefully selected
group of people and was used to reward or punish accordingly. In many cases, as
revealed by Mrs H, becoming a contributing member of the institutional spying
networks was the condition of further education. Reports from such networks were
also the main source for state officials to discredit misrepresented data in school
applications. Mrs H, who had later become a secondary school teacher herself, was
the subject of a spying network operated by one of her colleagues. For the students
recruited to inform about their teachers and fellow students their education and future
was at stake.
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Mrs H The party secretary was a teacher who taught Russian at the school.
This teacher built a network not only in my class but in other classes where
she taught as well. From my class K., from other classes I did not know who
was chosen to visit this teacher in her flat and tell about what had happened
that week. Who said what, if any of the teachers or student said something
about the others. […] [At a class reunion event] we asked K. if all that was
true or only a gossip. She said, yes, she had never ever dared to think not to go,
because she would have been finished, just like her higher education and
language courses. She never dared to confront I. and say that she did not want
to go, she did not want to do that. […] She also mentioned at the class reunion
banquet that it was not easy for her either. She had to take part to be able to
continue education and live in peace, and I can also imagine that there was a
similar network in each class she taught. […] I. had a great infuence on the
school director too, because he did what she told him to do.
On contrary to those who could not attend university, faithful followers of the
communist regime and high ranking officials did not even have to study to receive
their degrees. Mr L, who did his doctorate at a university in Budapest, remembered
how certificates were issued.

Mr L I still remember the head of the registry, that was his job. He liked me
very much, I also received my diploma from his hands. He issued degrees and
even doctorates upon higher orders.
PB And who gave those higher orders?
Mr L That was not for us to know; the party center.
Due to the repressive education system corruption had soon become one of the means
to overcome the selectiveness of political power. Corruption has gained significant
social support as it started to serve a greater good, namely the opportunity to study
and have better chances to live a more prosperous life later despite the arbitrariness of
the system. People were not shy to talk about it either. Mrs D, who brought up her two
children in relative poverty, pointed out that her neighbours made no secret about
‘supporting’ the school.
PB Have you ever experienced that one’s relative friend or acquittant had
only got into a school, got into better situation or grade, because he or she
paid?
Mrs D My neighbour for sure. He attended school here in Eger. They endowed
it.
PB Did many people know about it? Or did they talk about it?
Mrs D They were the ones to talk about it.515
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Mrs D had no means to support her children through such ‘endownments’. She was
convinced that they lost out compared to their fellow students for their lacking
financial abilities.

Mrs D When my daughter M., and my son F. attended school, they got bad
grades. I went in to see the school director and told him that I had been doing
everything I could for them. I gave them into the schoolroom so that they
could achieve something. He told me to ask the teachers what they had
thought about my children. I asked the teacher, and Mrs Sz. said that they are
stupid and dumb. That hurt me much then, so I went back to the director, and
told him what the other teachers replied. Mr B said that they could respond to
any question they got. He was the maths teacher. I heard that the Cs. girl got
good grades, because… But I do not know, I did not see it, just heard about it.
Mrs B, who spent much of her life in a village called Verpelét before moving to Eger,
was also familiar with practices how teachers paid back the favors they received from
the students and their parents. Intresting enough, on the contrary to the adult world,
among children getting by with the help of corruption was well-kept secret.

PB Was there any teacher who could have been bribed?
Mrs B That I did not know, but I knew who commuted from Verpelét. They
hardly knew anything, but got the clues and solutions in cigarette boxes from
their teachers. But we were not allowed to talk about that, it was a secret.
To paint an even more complex picture, giving money or doing different favors for
the teachers after the World War II was also seen as a necessary assistance to ease the
difficult living conditions they were living in.

PB I see, so the teachers lent their students a hand in advance?
Mrs B Yes. But they had such difficult life back then, it was not going well for
them. They earned very little money back then.
PB So they needed the help?
Mrs B Yes, they were in need to be helped actually.
Another respondent, Mrs F revealed that after World War II when the teachers were
placed to her village, Aldebrő, they had basically no possessions, everybody came
from a different place. They had no house or garden, had to live in rented flats, while
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the students took them lunch to eat.516 Thus in everyday life the boundaries between
gifts, mutual favours and generous help were often blurred, while the choice of where
to draw the line between favors and bribe remained a question of moral and, in some
cases, social standing. Mrs C, who grew up in a trader family refused to give gifts.

Mrs C The mothers of those peasant children gave eggs and chicken to the
teachers. You know, such things were incongruous to me.517
According to the experiences of the informants personal favors and lacking
transparency heavily influenced some detrimental decisions taken by local power
holders. Mrs A, who completed eight years of elementary education, was banned from
school when her step-mother broke her arm to do the dometic work instead of her.
Even though there was a legal obligation in force to attend elementary school, her
step-mother was never sanctioned, because the school director was her nephew and
cooperated with her instead. After the hardships in elementary school for having no
extra means to pay to teachers Mrs D’s daughter wished to continue studying in a
commercial secondary school. However, she was refused on the grounds of a former
elementary school teacher’s negative opinion about her that neither she, nor Mrs D
ever saw. While such an opinion was a part and, apparently, a requirement to the
entrance examination process, they had never access to it. Therefore Mrs D had
always had the suspicion that the failure of the application to the commercial school
was also the consequence of not paying bribes or doing favors beforehand at the
elementary school.

6.3. Power, Empowerment and the Level of Tolerance towards Corruption

Corruption in education has evolved and influenced lives on two levels. On
personal level the offers, demands and actual exchanges remained in the realm of
petty corruption. Nevertheless, in each case the respondents revealed corruption was a
crime committed by the powerful exploiting their superior positions to both children
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and their parents.518 Their personal gain from abusing the entrusted power was often
indirect. The coercive spying network corrupting the students described by Mrs H did
not pay off within the actual personal exchanges. Instead, the information revealed
were rather acknowledged by the state intelligence agencies and rewarded with social
status and the advatages thereof. Hence the overt exploitation of official power had no
effective limitations or checks, but was rather silently supported for the repressive
goals of the regime. On social level the forced, yet highly selective state
egalitarianism in education produced a general need for society to overcome the
system. The socialist government exerted its power by imposing its will on its citizens
in the forms of restricting regularly supplied rewards or punishment, while both the
former and the latter constituted, in effect a negative sanction.519

Since education underpinned the available personal choices, financial means, and the
quality of life in general, withholding access to universities and colleges had
ultimately made the potential recipients dependent state’s rewards and subjects to its
power.520 Ultimately, they have started to, as depicted by Mr L, “be creative” and
look for other options to obtain the access to education from alternative sources with
the help of corruption. As the rather paradox consequence of the process the ability to
use corrupt means in socialist Hungary has strengthened independence from the state
and its laws. The public perception shifted as “public opinion was hardly a firm
guard and dissuasive [force] regarding individual behaviour rooting from personality,
furthermore opportunity was given to such tremendous changes that allowed acts that
were banned on individual level to elevate to acceptance on social level”.521 At the
same time, less privileged people, like Mrs D, who did not possess the necessary
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means, i.e. money, network and information to overcome the system and its officials
with authority were marginalized and excluded in the competition with those who
could pay bribes, ‘grease the wheels’, and secure education for themselves or their
children.

The legal regulations in force neither did (or rather could) prevent the rise of the
extra-legal exchange structures, nor acted against their overall positive social
perception. Corruption has gained legitimacy for serving a greater good of ‘righting
the wrong’. According to Mr L the power and ability to participate in corrupt
transactions has become a form of social capital and gained social support at the same
time.

Mr L […]in those times people with jobs of responsibility, who were honest
and could do good in their positions, if they wanted to. Many of them did so.
Mrs G unequivocally supported the the web of mutual favors and services arguing
that they serve a ‘greater good’ by greasing the wheels in society.

Mrs G Yes, who has the opportunity asks favours from this, and the other from
that. I understand that, well, one hand washes the other. I, if I am in the
position, do something good for you, then you should do something good for
me. The world won’t go down for that, instead, it would progress. They should
rather act so, instead of fighting each other.
When a university professor was prosecuted in 1987 for assissting students by
showing them the university entrance exam tests in special preparatory courses in
exchange for money, his testimony reflected a similar callling.

“ - How many such ordinary people are there among the [university]
applicants? Upon my humble estimations out of around thousand applicants to
the legal faculty not more that thirty or fourty can be who do have any family
or acquattance support behind their back. It might happen that some of those
are talented and clever enough to get in. But there is hardly any chance.
Compared to that what are those four-five kids whom I had helped to prepare
throughout the years during months […]? What is that compared to the
thousand applicants?
- That is true, but if each lecturer would think the same, that number would
reach thousand!
|151

- Then there are thousand kids who start with the same chances.”522
Though the experiences of the respondents all happened before the political transition
of 1989, the lessons they share are still highly relevant and take us beyond the realm
of education. In times of radical social transformations such as the turn from socialism
to post-socialism in Hungary the internalized social rules are mostly shaken to their
core, and dispositions change accordingly. 523 However, interestingly, hardly any
change could be observed regarding the attitude towards corruption. The social
tolerance that has evolved for decades under the socialist regime has remained
pertinent. Compared to other member countries of the European Union the social
perception of doing favors, or giving gifts and money in exchange of services is
remarkably positive in Hungary.

Figure 10: Perceptions of Corruption in the European Union and Hungary524

Such high level of tolerance and the positive perception of corrupt deeds has a
significant impact on the implementation of anti-corruption policies, legal regulations
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and the preparedness to report corruption to the authorities. According to
Transparency International’s 2013 Global Corruption Report only 30% of the
Hungarians would report corruption if they faced it. Once again, Hungary ranked at
the bottom of the list of European countries with the weakest willingness to take the
appropriate or legally prescribed steps against corruption, while the percentage of
people who would have reported corruption was 94% in Germany and 91% in the
United Kingdom.525

7. CASE STUDY II: CORRUPTION AND HEALTH CARE

7.1. The Background of Informal Payments in the Hungarian Health Care System

For the majority of Hungarians everyday corruption in the health care system
revolves around the phenomenon called hálapénz (meaning literally ‘gratitude
money’) or paraszolvencia (from the Greek and Latin ‘parasolventia’ meaning ‘things
that help to solve other things’ as well as ‘the ability to pay beside’).526 Defined
broadly, the term hálapénz denotes each informal payment given to a doctor or health
sector employee for their services by the patients or someone on behalf of them
besides their formal and regular allowance reimbursed by the state. As such, hálapénz
includes numerous forms of informal payments given “to individual and institutional
providers, in kind or in cash, that are made outside official payment channels or are
purchases meant to be covered by the health care system. This encompasses ‘envelope’
payments to physicians and ‘contributions’ to hospitals as well as the value of medical
supplies purchased by patients and drugs obtained from private pharmacies but intended
to be part of government-financed health care services.”527 If analysed under Claude

Lévi-Strauss’s anthropological typology of exchange methods hálapénz payments are
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rather restricted and closed exchanges involving two partners in which money or gifts
are given for actual or anticipated services.528

MEDICAL WORKERS ↔ PATIENTS

Defined narrowly, as phrased by the Code of Ethics of Hungarian Medical Chamber,
“gratitude money or gratitude service is any kind of advantage or allowance that is
given to the doctor by the patient or his/her relatives subsequently, without being
requested, if that do not influence the quality of the care by any means. Expressing
gratitude can only be voluntary.”.529 Upon the conditions set by its narrow definition
hálapénz is only one type of the ‘under-the-table’ transactions between doctors, health
care workers and patients or other parties – mostly relatives – concerned. If the
conditions of the narrow definition are fulfilled, the payments are widely perceived as
an exemption from the legal consequences, though in practice the boundaries between
the crime of bribery and informal payments are often blurred. Informal ‘gratitude’
payments create a comprehensive system of ways and transactions through which the
patients, physicians and other relevant parties engage with the health care system. The
non-exhaustive typology below illustrates the complexity of the acts concerned.530
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Figure 11: Typology of gratitude payments

The money and gifts given in the health care sector might be differentiated upon (1)
whether the payment was carried out for an advantage or not. If hálapénz is
understood according to the narrow definiton of the Hungarian Medical Chamber it
might be seen as a selfless act only occuring after the treatment, while the sum or
value of the payment might not be influenced by the doctor. Customary payment is
given almost habitually as a regular tip, thus it does not depend on an actual treatment,
rather on the nature of the patient-doctor relationship. In many cases gratitude
payment is the result of the fear of not being cared for sufficiently and the wish to
avoid subsequent disadvantages.531 Particularly in the shortage of medical facilities
and personnel (2) receiving advantages in exchange of gratitude allowance might
damage the health of other patients. For example, jumping the queue on waiting lists
while taking the place of people in more severe condition might have serious medical
consequences. Even if the gain does not harm others’ health directly, ‘buying’ a
different doctor, a more comfortable room or personalized services ahead of others
might affect the quality of care significantly. Informal payments can have serious
impact on the implementation of human rights by hindering the fundamental right to
531
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the access to health care and resulting in unlawful discrimination among patients.532
Furthermore, by paying hálapénz all parties concerned can violate their obligation
enshrined in Act CLIV of 1997 on health according to which each individual shall
respect the rights of others to the promotion and protection of their health, and to the
prevention of disease and restoration of health.533 By contrast to the narrow approach
summarized in Figure 11 in the following I am going to use the term ‘hálapénz’
according to its broad understanding as a synonim for ‘informal gratitude payments’
encompassing each exchange described below.

In the health sector the boundaries between informal payments and corruption are
often blurred as the latter can take many forms including „extorting or accepting
under-the-table payments for services that are supposed to be provided free of
charge; soliciting payments in exchange for special privileges or treatment; and
extorting or accepting bribes to influence hiring decisions and decisions on licensing,
accreditation or certification of facilities.”534 It has to be noted that informal payment
is hardly a uniquely Hungarian phenomenon as it also existed in Western-European
countries535 and has remained increasingly relevant in post-socialist countries such as
Russia536, Bulgaria537, Lithuania538, Poland, Romania and Ukraine539. These states all
share a common past. While their communist governments promised free health care
to everyone in need, in practice those who could pull strings through favoritism and
informal networks had much better chances to receive good treatment than those who
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were lacking the necessary networks or financial means.540 As far as the frequency
and incidence of medical gratitude payment was concerned socialist Hungary held a
leading position. More medical workers received more significant sums of informal
payments on more occasions than in any other country.541

In the case of post-Socialist countries anthropological research has shown that
corruption – being a relatively new concept – is often applied to customs and social
practices that people do not percieve to be corrupt. 542 If informal payments are
inherent parts of social interactions, legal sanctions often become imponderable.543 In
an environment dominated by informal payments corruption can flourish as such a
public health care system operates upon distorted competition in which everyone
seeks access to ‘quality’ treatment and guaranteed positive results. Informal payments
might endanger physical integrity as well, if medical employees hoping for more
hálapénz are eager to ‘overcure’ patients, thus provide too much treatment to the
detriment of the patient. However, what is perceived as corrupt by the parties
involved and the level of tolerance shown is very much context dependent.
Consequently, courts face a serious challenge when they apply the strict criminal
legislation and impose sanctions to ever conflicting and fluctuating moral dispositions.

7.2. Gratitude Payments and Access to Health Care

After World War II until 1989, i.e. during the major period of their lives, the
participants of the life story interviews have all been members of the free-of-charge
state health care scheme. According to Article 47 (1) of the 1949 Socialist
Constitution the state had the task to protect the health of the workers by providing
expansive social security and organizing medical care. After its 1989 and 1990
540
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amendments the Constitution prescribed that the Republic of Hungary had to
contribute to the highest possible standard of physical and mental health by, inter alia,
organizing safety at work as well as health care institutions and medical care.544 The
Constitutional Court interpreted the scope and content of the right to health care in its
Decision 54/1996. (XI. 30.). While it declared that the right to the highest possible
level of health could not have been interpreted as an individual right that was
justiciable, there was an objective constitutional obligation for the state to organize
medical care and ensure the operation of the health care system. Nevertheless, the
concept of ‘highest possible level’ was not regarded absolute as its implementation
depended on the available economic resources and the capacity limits of the state and
the health care system. Instead, the right to human dignity and other related individual
rights could have been invoked to provide basis constitutional protection in health
care.545 The Fundamental Law that entered into force in 2012 also promotes the right
to physical and mental health.546

Since the political transition of 1989 and the relevant regulatory changes of 1990 the
Hungarian health care system has been functioning as a compulsory national health
care insurance scheme based on a compulsary fee paid upon a fixed percentage of
income547 and providing universal coverage in terms of the access to treatment mainly
in publicly financed hospitals and general practices.548 Though the political transition
has opened the way to build a sustainable private sector in health care, the
developments have rather been intertwined with the public sector than becoming
divided from it.549 Thus the health care system has turned out to be the combination of
a general insurance scheme in public ownership and private practices mostly run by
physicians parallely to their public employment. The funding and investments of state
544

Article 70/D (1) and (2) of Act XX of 1949 on the Constitution of the Republic of Hungary as
amended by Act XXXI of 1989 and Act XL of 1990
545
Éva Mária Földes, Addressing Equity in Health Care at the Public Private Intersection: The Role of
the Health Rights Enforcement in Hungary. In: Colleen M. Flood (2014) The Right to Health at the
Public/Private Divide: A Global Comparative Study. Cambridge University Press, Cambridge. pp. 208235, p. 224-225
546
Article XX (1) of the Fundamental Law of Hungary
547
In 2015 the percentage set by law as a main rule was 27%. See Section 29 of the Act CXVII of 1995
on personal income tax.
548
Ágota Szende and Anthony Johr Culyer, The Inequity of Informal Payments for Health Care: The
Case of Hungary. Health Policy 75 (2006) pp. 262-271, p. 264
549
Peter Gaal, Paolo Carlo Belli, Martin McKee, Miklós Szócska, Informal Payments for Health Care:
Definitions, Distinctions, and Dilemmas. Journal of Health Politics, Policy and Law 31, 2 (2006) pp.
251-292, p. 274
|158

and local communities have been completed by ‘pocket-to-pocket’ or ‘under-the-table’
payments collected directly from patients.550 According to the data of the Central
Statistical Office physicians working at hospitals received Ft 4,1 billion (EUR 127
680 000), General Practicioners (hereinafter: GPs) and doctors with a specialization Ft
2,5 billion (EUR 7 785 495), dentists Ft 1,1 billion (EUR 3 425 620), while nurses
and medical assisttents were given Ft 508 million (EUR 1 582 000) as hálapénz in
2014. The altogether Ft 8,3 billion added up to the 0,08% of the annual income of
Hungarians.551

Bureaucratic state control and hierarchical organizational structure within health care
institutions have contributed to the highly ambigious environment. 552 Meanwhile,
hálapénz has become a ritual understood by all, implying special behavioral norms
applied by all parties concerned and tariffs spread by words. As such, informal
payments regarded as bribes, fees and rewards simultanously have grown into a semirecognized and semi-condemned part of the legal system. With time the information
about the sums to be paid and the personal expectations of physicians regarding the
treatment has become increasingly accessible via the internet as well. In 2004 a
website (halapenz.hu) was launched to share information and experiences about
physicians and the payments given to them. Being the pioneer forum for such
discussions the website had stirred significant political tensions and social debate,
thus the Minister of Health issued a statement condemning the practice of hálapénz
and requests for payments before treatment in particular.553 Shortly after halapenz.hu
was closed. Nevertheless, new websites – as “egeszsegokosan.hu” below – have been
established with even more sophisticated calculators of hálapénz tariffs, yet without
further official reactions.
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Figure 12: Gratitude money calculator website on the internet showing the average and actual sum
paid to different types of medical care554

In 2015 physicians launched new initiatives protesting against gratitude payments. A
social media group of medical professionals who do not accept hálapénz from patients
has been established.555 The Facebook group has also launched an on-line petition in
the form of an open letter addressing Hungarian citizens emphasizing that gratitude
money „is our common corruption that has nothing to do with gratitude any more,
everybody pays being worried for the security of their own or beloveds. More
precisely, for the illusion of security, since on the individual level of care the
physician remains helpless. Because with gratitude payment the wrecking system
cannot be saved, no nurse can be employed, no modern medicine can be bought.
Please believe that what a physician can do can be done without money.”556
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7.3. The Legal Regulation of Gratitude Payments
Before World War II giving gifts to doctors was an acceptable solution to
paying a previously set fees with money. However, due to the Communist
nationalization process in the 1950s physicians had to give up their private practices
to become public employees. Despite of the general regulatory ban on all forms of
informal payments, the low state salaries led the way to an ever growing system of
informal transactions. 557 The most relevant legislation regarding the information
gained from the life story interviews was the Criminal Code of 1978, which had been
in force until the Criminal Code of 2012 came into force. As to the bribery committed
by medical workers the Criminal Code of 1978 prescribed that “any employee or
member of a budgetary agency, economic operator or association who requests an
unlawful advantage in connection with his actions in an official capacity, accepts
such advantage or a promise in exchange for violating his responsibilities or agrees
with the party requesting or accepting the advantage is guilty of a felony punishable
by imprisonment for up to three years”.558 The Criminal Code of 1978 also set a more
severe punishment – two to eight years of imprisonment – if one violated his or her
official duty in exchange for an unlawful advantage.559

In practice, policy makers, regulators as well as courts has distinguished informal
payments from corruption and legitimized hálapénz upon the belief that ex post
gratitude payments were in fact not prohibitted upon the hardly explicit wording of
the law.560 To get a clearer picture about the legal practice in 2004 the Minister of
Health requested the Chief Public Prosecutor to review how the law and courts relate
to the hálapénz exchanges. The Chief Public Prosecutor summarized the relevant
practice upon the Criminal Code of 1978 as below.561
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a) If one requests hálapénz (active bribery), he or she
might be legally sanctioned.
A medical employee
b) If one accepts hálapénz in exchange for breaching his or
carrying out medical
her official duty, one could be legally sanctioned. (If the
and peventive tasks
official duty is violated in fact, more severe sentence
might only be punished
might have been imposed.)
for passive bribery (i.e. c) If one requests or accepts hálapénz not in relation to his
accepting an informal
or her medical or preventive tasks, but in an
payment) if he or she
administrative (e.g. as director, organizer, supervisor) or
was authorized to act in
budgetary capacity, he or she could be legally
the name and on behalf
sanctioned.
of a budgetary agency,
If a physician carries out medical and preventive tasks, and
economic operator or
accepts (but does not request) the advantage after providing
association.
the service, the law contains no provision to sanction such
act, therefore he or she could not be legally sanctioned.
Table 9: Summary of the Chief Public Prosecutor’s position about the legal practice related
to hálapénz cases (2004)

After the new Criminal Code entered into force in 2013 the personal scope of the law
has been widened once again. According to the Criminal Code of 2012 “any person
who requests or receives an unlawful advantage in connection with his activities
performed for or on behalf of an economic operator, for himself or for a third party,
or accepts a promise of such an advantage, or is in league with the person requesting
or accepting the advantage for a third party on his behest, is guilty of a felony
punishable by imprisonment not exceeding three years”. 562 The new regulation
imposes sanctions on anyone who accepts the unlawful advantage before or after the
medical treatment even if the professional duties are not violated in fact. It is
important to note, before 2013 such stringent regulation had only applied to those
doctors who – acting in their official capacity – were entitled to take measures
independently and decided about, for example, transferring patients to specialized
medical facilities or their eligibility for disability pension.563

For patients, their relatives or other parties involved who actively took the initiative
and gave payment to medical workers the Criminal Code of 1978 prescribed a
punishment of up to two years of imprisonment for committing misdemeanour.564 If
their intention was to make the doctor violate his or her official duty, exceed his
562
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competence or otherwise abuse his official position, the sanction for committing a
crime might have reached imprisonment of up to three years.565 Until 2002 such
perpetrators, on the other hand, were not punishable, if they had given or promised the
favour upon the initiative of the person acting in official capacity for being afraid of
unlawful disadvantage of not acting as expected.566 Pursuant to the law in force there
is no such exemption referring to fear or retaliation, but the Criminal Code of 2012
allows for the reduction of the penalty without limitation if the perpetrator confesses
the act to the authorities first hand and unveils the circumstances of the criminal
act. 567 The current Criminal Code also sets more severe punishments for active
corruption as far as the length of imprisonment is concerned. At the same time, the
Act CXVII of 1995 on personal income tax explicitly declares hálapénz as a taxable
income, but neither defines how the term shall be understood under the law, nor deals
with the criminal liability if – in a highly unlikely scenario – a medical employee
happened to declare any income from it.568 Nevertheless, all medical workers who do
not declare their income from hálapénz are committing tax (or according to the
Criminal Code of 2012 budget) fraud continually.569

Upon the past and current regulations medical workers and patients have both been
facing strict criminal punishments for getting involved in gratitude payment. To
maintain “the policy of banned in principle but permitted in practice” policy makers
have found another legal solution to uphold “the discrepancy between the ‘de jure’
and ‘de facto’ situation”.570 The Labour Code (also adopted in 2012) declares that
“employees may not accept and may not lay claim to any remuneration from third
565
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parties in connection with their activities performed with the employment relationship
without the employer’s prior consent”.571 In relation to the gratitude payment the
regulation might mean that if the employer permits receiving gratitude rewards in for
example in the hospital’s organizational and operational rules, the medical employee
becomes exempted from criminal consequences as the advantage given is not
unlawful. Nevertheless, such applicability of the exemption is highly debated among
legal scholars and practitioners.572 According to a recent decision on principles of the
Hungarian Supreme Court (Curia) the provision set in the Labour Code might only be
relevant regarding disputes under employment law and disciplinary procedures.573

7.4. Personal Motivations behind Hálapénz Exchanges

The hálapénz system has evolved through the lifetime of the respondents,
therefore it was hardly a surprise, that each of them have been involved in such
transactions. Unlike the events that occurred way back in the past in relation to their
education, their experiences in the health sector has embraced many decades up until
nowadays. Due to their elderly age the respondents also fall into the group of society
with higher prevalence of gratitude payment as they have all faced more or less
complicated medical treatments at different stages of their lives. Many of the
interviewees had made such payments on several occasions throughout the decades,
though the background and motivations of their involvement differed significantly.
The fear of retaliation was one of the main determining factors of deciding whether to
give gratitude allowance even if the respondent, in this case Mrs D, did not approve
the hálapénz system on the whole.

PB And what is your opinion about that? Do you support giving money to the
doctor, or the nurse, or anyone in the health care sector? Is that alright as far
as you are concerned?
571
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Mrs D Well, it is not good, but one does everything for her life, to make it
better.
PB And why did you think that if you gave the money it would be better?
Mrs D I thought, we will get better treatment afterwards.
The decision to pay was partly the result of the fear from the lacking quality of the
medical treatment. The implied rules of the system has also denoted significant peer
pressure to participate in the exchanges. Mrs B indicated that giving money to her GP
(háziorvos) even if there was no explicit request for such payment was compulsary
because it had always been an everyday routine. Moreover, she was afraid being
disparaged or even disregarded by others, including the doctors, for not being grateful
enough.574

PB And why does one give [hálapénz] anyway? Only because it is an everyday
routine?
Mrs B Rather to avoid others saying that I did not give. That is a part of it as
well.
PB Are you afraid that you would not get the adequate treatment?
Mrs B Yes, that they do not pay attention, or something like that.
However, for most respondents fear was not the main reason to give hálapénz, instead
they were rather eager to express their personal appreciation and gratitude despite the
legal regulations, their criminal implications or other people’s opinion. Appreciation
has encompassed not only professional medical care, but the humane and caring
attitude as well as the kindness shown by health care workers.

PB May I ask why you decided to give [hálapénz]? Even despite of the fact
that your husband was against it?
Mrs H Yes, because I wanted to express my gratitude. Really, only because to
say thank you to the professor. Both my first, and also my second operation
had lasted for 5 hours, therefore I thought that independent of rescuing my life
as well, I very much would like to give. I would have also very much liked to
give to the nurses who were at the side of my hospital bag. The doctor helped
me with his professional knowledge, while that nurse contributed with her
everyday activities, therefore I would have honoured them, and did that in fact
in everything.
Mrs E When my husband was ill here in the hospital of Eger, we gave some
money when came for treamtment. But not too much. Because they had
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deserved that. Because you see when one is nice and wants to help, when they
speak kindly to you.
While personal care and attentiveness has been a quality to be highly awarded, it
might have also been the main ground for disapproval. Looking at a wider segment of
society, according to a 2013 social survey carried out about the relationship between
doctors and patients, 50% of the legal charges against doctors were brought because
the patients concerned had not been satisfied with the treatment or communication
between them.575 Mrs E has emphasized the pivotal role of mutual appreciation and
explained the ideal and appreciated characteristics of a doctor by describing a GP she
knew quite well. Her description has outlined an ‘assessment method’ in which
personal values and qualities had seemingly gone before professional attributes.

Mrs E He used to be a doctor in Heves. Everybody liked him. He knew the
people from Tarna as he was born there as well. He never accepted money
from anyone whom he knew was poor. He recognized everybody from Tarna
on the road, and greeted everyone, because he was that kind. Everybody
respected and appreciated him. We heard about people who were educated
and thus carried it high boasting about who they were, but everybody was
different. He used to be really nice, because during the [1956] revolution
when there was no public transport and trains stopped, we had walked to
Heves, because we had to see a doctor, and there was none in Tarna. If he saw
that there was anyone from Tarna, he let them in before the others, even if the
majority was from Heves. […] He was wise and everybody liked that […] He
was fair.
In Mrs E’s assessment ‘general expectations’ governed by prevailing social values
and standards intertwined with her ‘particular expectations’ regarding the physicians
behaviour and the rewards she associated with him.576 Beside being ‘kind’ and ‘fair’
small personal favours making the patient more comfortable and feeling secure have
also mattered much when the accomplishments of the medical staff were measured.

Mrs G Thank God, I have not seen the doctors many times. I have had this
bigger operation recently, but I have never been a frequent hospital visitor. I
gave money now as well, when I wanted to leave and he got the stitches out.
Then I gave money, because he deserved it.
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PB But did he asked for it?
Mrs G No, it was me who thought that he deserved it, because he even came in
to see me on Sunday, he treated me before anyone else he was very nice. They
even complained about the hospital in Eger, and though I gave nothing to the
nurses, they were all so kind. They all came, did their thing, there was
clearness.
The respondents’ eagerness to give hálapénz in exchange for kindness and
compassion might easily be perceived as an emprical evidence of solidarity in a
balanced exchange. According the so-called ‘donation hypothesis’ the gratitude
payment is merely a benign sign of the patient’s voluntary appreciation for being
healed.577 Taken as a solely sincere gesture of reciprocity hálapénz might operate as
an incentive to enhance the responsiveness of the health care workers and show more
commitment towards their profession.578 However, such an approach simplifies the
complex set of motivations behind the carefully considered decision of patients. For
the respondents the money given has also served as a feedback and evaluation to the
medical service they have received. In general, being under treatment is a sensitive as
well as passive situation from the patients’ point of view burdened with a rather
subordinated doctor-patient relationship in which patients only have a limited
competence to influence the outcome of the procedure. Therefore hálapénz has
provided an opportunity for the respondents, or at least the illusion of it, to have a
sense of ownership and to become an active decision-maker in one’s own healing
process. Eventually, they have felt that deciding upon what, how and why to give
hálapénz made them matter again.

Mrs B To give [hálapénz] or not is everyone’s own decision. This is not about
any request, because I want to give, because I feel that he deserves it. At least,
I think so.
The urge and need to express gratitude and appreciation had even led to situations
when the respondents intentionally aimed to force medical workers to accept money.

Mr L [I said] I am grateful for everything, but now I want to remunerate that
somehow. [The doctor] told me to forget it. By then I had been quite wellknown, but as far as I know he told others the same. There he treated patients
577
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like that. Even though I had been already told what the operation cost in
general. Today that sum would still be significant, it was even higher ten years
ago. The professor shook me off in a minute, he did not want to accept it,
instead I should have been glad that [the operation] was successful. I replied
that I could be very tricky, I would not put up with that just like that. [He told
me] not to even think about that, that I should not send anything in a letter,
because he would not accept it.
Mrs F [The chief doctor] operated my father eleven times, but he did not
accept the money. My mother could only got through to him, when the chief
doctor had was not at home, then we killed the duck and the pig when it was
the season for doing that. Then my mother put one or two into her basket, took
them to town and gave them to the [doctor’s] wife. But his wife always asked
whether they had agreed on that? We had just lied and said yes.
Overcoming the doctor’s resistance under such circumstances has also become a
question of honour. Resourcefulness and wit has often been considered as an asset to
the quest.
PB Why did not give money if I may ask?
Mrs F Because, as I had observed, the chief doctor did not demand it. Only if
one used force and put [hálapénz] into his pocket, only then he did not gave it
back. I thought if he was unresponsive, so I had to act accordingly. When I left
and had to go back after a month I took him [hálapénz]. Then I acted like that
as well, I knew how to do it.
PB You knew that you have to put it into his pocket and then he would not give
it back?
Mrs F Yes, I did not want to leave [without paying].
It has to be noted, that in most research studies such coercion has dominantly been
linked to the medical staff. 579 Therefore it is important to see that the rather utilitarian
attitude and evident pressure exerted by patients striving for power also results in
skewed reciprocity in hálapénz exchanges.

7.5. The Tariff of Compassion: Deciding What and How Much to Give
Hálapénz, in general, might take several forms. Beyond pecuniary allowances
in-kind informal payments might range from “tangible gifts, such as sweets and
alcoholic drinks, or more expensive items, such as works of art or jewellery, to
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services provided by the patients or their relatives, and political favors”.580 Gifts have
mostly been seen as the traditional form of allowance given by those who could rather
present home-bred poultry than money. Money, on the other hand, has evidently had
the advantage of being less complicated to hand it over, while the recipients might
have spent it the way they wanted to. Thus physicians have traditionally preferred
envelopes with paper notes to gifts.

Dr K Pressing an envelope into your pocket is the easiest. In the hospital it
looked much nicer, than the peasent woman coming in with four chicken or
hen in the bag. I had colleagues who replied to the granny who asked about
how she could be grateful that “I have told her that the Phoenicians invented
it 5000 years ago, so there is no need to contemplate that any longer”.
According to the respondents there has been an evident hierarchy between doctors and
other members of the medical staff also reflected in the amount of payment they
received. While doctors were almost always given money, the performance of nurses
were acknowledged with gifts of less worth.

Mrs G The nurses were very kind as well. I took coffee and chocolate for them,
because [my partner] had been there for three weeks and they cleaned and
shaved him.
There has been a noticeable shift throughout the decades from gifts to pecuniary
allowance. Initially, doctors who felt uncomfortable with accepting money took gifts
instead. Nevertheless, with time that attitude has changed on both sides also for
practical reasons as peasant life ceased to exist with the growing impact of
urbanization.

PB Do you happen to remember what your mother told about why she gave
that chicken or meat [to the doctor]?
Mrs F She only said that he had not accepted any money even though she
wanted to give it to him and that we should be glad that Papa [Dad] is still
alive. Everything was quite different back then.
PB And is there any difference now?
Mrs F Yes, everybody accepts money now. […] Also, we could have not gave
chickens anymore, because we did not have any, when Papa was in hospital
again. We lived here in Eger among the four walls, and we could not anymore,
because we lived in a block of flats. […] He could buy something for himself
580
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instead of us buying it. I have thought it over, if I gave him some money, he
could buy what he wanted for himself and did not have to accept what I would
have given him.
The respondents identified two major attributes to their expectations and deciding
about the amount of money to give. The first influential factor has been the
information gained from fellow patients as ‘reference standards’ and learning what
benefits could have been obtained in similar situations.581

PB When you gave money how did you decide about the amount?
Mrs G Honestly? I inquired how much such an operation would cost. One asks
around to know how much others gave or think they should give.
PB Who can ask about that?
Mrs G The patients among each other.
PB There at the hospital?
Mrs G Yes, there. [They told me] how much they thought was appropriate,
then I said what I saw suitable. […] Then I took my German partner to
Miskolc, because back then we lived in [Mezo]kovesd. […] There I gave
[hálapénz] as well, not even after the treatment, but after the third day to the
chief doctor. He was very kind and nice when he saw us. There I gave
[hálapénz] as well, but there he helped me a lot. […]
PB And did you get the information how much to pay from the patients?
Mrs G No, there I have decided on my own, I have not asked anything from
anyone.
The second attribute to the determination of how much money to give has been the
level of satisfaction with the qualities and services provided by the medical workers.
Hence the patients’ ideas and expectations regarding the ideal treatment and personal
merits of the medical staff introduced above have set the overall standards of giving
money or not.
PB How did you decide how much money to put into the envelope?
Mrs H Only upon what we had talked about among us with the fellow patients.
PB Was it a kind of unwritten tradition getting around?
Mrs H And then I have decided to deduct from or add to it depending on if the
person deserved it for his kindness. There I was pondering above all whether
his compassion was adequate. Because for his professionalism I had survived
the operation, but compassion would be even more important.
The medical staff including the doctors have been fully aware of the unwritten
hálapénz tariffs. Nevertheless, they have also recognized that patients tend to trump
581
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and overbid each other when they talk about how much money their envelope
contained.

Dr K That is called the ‘patient psychosis’, you have to know that. If there is a
hospital room with eight beds, and one of the patients gave the doctor Ft 3000,
he will surely tell his fellow patients that he gave Ft 5000.582
Dr K’s hypothesis he called ‘patient psychosis’ has been complemented by a survey
done on hálapénz in 1999. Out of 740 respondents taking part in a quantitative
research by TARKI Social Research Centre 36% claimed that in hospitals others had
given more hálapénz than they had, 6% thought that others’ sum had been less than
theirs, while 23% assumed that the allowances had been the same compared to the
35% who replied they did not know how much others gave.583 There is only one
conslusion that might be drawn from the replies with certainity. The epistomological
boundaries between ‘knowing’ and ‘not knowing’ are hardly evident for the patients –
at least according to the responses given in the life story interviews that cast a
different light upon the quantitative statistical results. As such, the level of ‘not
knowing’ only presumes that patients mostly do not know the exact sum of hálapénz
that others give in fact, but do ‘know’ and deliberate the tariffs as starting points for
their own consideration.

Though the respondents did not indicate it, as mentioned beforehand, hálapénz tariffs
might have been discussed not only in person among patients, but have widely been
disseminated in printed and broadcasted media as well. For example, the daily tabloid
‘Blikk’ have published a comprehensive list of treatments and their informal costs
under the (sub)title “We present you the tariffs” collecting the information from
ongoing discussions in internet forums.584 According to the article one should pay, for
example, Ft 150,000 (EUR 480) for a brain surgery, Ft 50,000 (EUR 160) for a breast
cancer surgery, a cardiac surgery costs Ft 170,000 (EUR 545), while giving birth
equals to Ft 200,000 (EUR 640) as gratitude payment. In comparison, upon the data
of the Hungarian Central Statistical Office the average monthly net salary was Ft
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159,308 (EUR 512) in 2015 and in 2014 the average monthly sum of pension was Ft
116,000 (EUR 374).585 Consequently, a more serious surgery or paying hálapénz for
birth might mean an excessive burden on each person or household concerned and a
significant additional income for the medical workers.

7.6. The End of a Medical Affair
The criminal regulations of the 1978 Criminal Code distinguished between
benefits gained before and after the treatment. As introduced beforehand, the
differentiation was important since the law imposed sanctions if the hálapénz was
given or received before the actual medical care. Though the regulation currently in
force does not make such differentiation, practice and the examples of the respondents
prove that time, particularly the beginning and the end of the transaction is a highly
relative question as far as the determination of hálapénz is concerned. Mrs C has
always maintained a very good personal relationship with her GP. Being a
tradeswoman she had provided gifts for her doctor and his wife with for decades.
Therefore she was convinced that the past offerings have contributed to today’s kind
attitude of the doctor even though now she has considered herself poor for no further
opportunity to give hálapénz.

Mrs C They came to the market with his wife, because those doctors liked to
visit the market very much. We sold our goods there at the mill, and he came
with his wife. I had a really nice tent, eight meters long, and sold menswear,
suits, jackets, silk shirts, linen shirts, and linen trousers. I packed anything
immediately what his wife, Márti, saw and liked. I also have to add that he is
still my doctor.
PB So that has evolved into a relationship.
Mrs C It has never ceased to be a relationship. Just imagine, now he knows
that I have no money because I only live on my pension, and I would not
accept anything from my children, I am terribly proud.
PB Did they pay for those clothes packed?
Mrs C No, I would have never let them. What I wanted to say was that now he
knows that I have no money […] I can still ask anything I want from him. He
does everything for me. He never forgets that when I had the means I gave him
585
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what I wanted to. But he had never asked for it, I mostly gave it to his wife.
[…] Such doctor, who does not forget that, is rare. Very rare.
Evidently, the long-term relationships as well as the delayed or recurring transactions
between doctors and patients might have become very complex extending far beyond
the scope of the criminal definition of bribery. In addition to the fluctuating
boundaries between ‘before’ and ‘after the treatment’ the thin lines dividing
advantages gained from gifts, personal favours, friendly relationships and business
have been completely blurred as in case of Dr K. He, apparently, distuinguished
between informal payments, particularly money, and in-kind gifts from ‘friends of
friends’. He had accepted the latter as legitimate rewards for his services (‘favour for
favour’) for several decades.

Dr K I happened to visit the countryside with a friend. They were slaughtering
a pig and asked me if I wanted to buy, so I bought a half pig. I have been
buying porkmeat from them for decades. They got to know me so well that they
sent the patients and injured people to me. If they called me at 2 in the
morning, then I jumped at 2 in the morning. We have had such a good
relationship that I have never accepted any [hálapénz] envelope from them.
Even when they came with a thick envelope, I refused them. On the other hand,
they have always given me what they grew or bred. When I went there on a
hunting, my car had always been full when I returned. They ambushed me.
They had slaughtered a pig for Christmas and gave me ham for Easter. I
cannot say that I did not accept it, because I did. But those were all friendly
gestures.

7.7. The Limits of Gratitude and Tolerance

Each respondent I have talked to had an overall positive attitute towards
giving hálapénz to medical staff members who, according to them, acted appropriate
enough to deserve such payment. While most of the respondents have also made up
their minds about when not to give, the limits of gratitude might have been very
different also causing rifts among relatives and friends. Mrs H had three brain
surgeries in three decades and has always given money to the doctors who had carried
out the operations. According to the information shared by Mrs H, his husband had
been against it and argued that the doctors’ work should have not been treated
differently to Mrs H’s equally demanding teacher job. His views reflected the opinion
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of many people dismissing the ‘unjust’ extra income of the medical sector compared
to other professions where giving hálapénz have not become a custom.

PB May I ask if you have given money?
Mrs H Always, it was my decision. My husband was angry about that, but he
accepted that it was my decision. He used to say that when I corrected the
children’s assignments, you got nothing in exchange, it belonged to your
duties. Yes, it belonged as it belongs to doctor’s duties as well. Yes, I go to him
to see me, make me healthy and do the surgery. But no. […] I wanted to
express my gratitude.
In practice, giving hálapénz out of gratitude or even fear indicates a certain, though
differing level of tolerance towards the phenomenon. Nevertheless, if the unwritten
and highly personal boundaries of kindness or professionalism are crossed, tolerance
diminishes. One typical example is the apparent difference between private and public
care and the services implied. There are patients, like Mrs B, who would be ready to
pay hálapénz to get the same quality of treatment and personal attention from their
GPs – who they see on a regular basis – as from private practice doctors. If the
medical workers refused the payment, the dissatisfaction of the patients often led to
the condemnation of the doctors concerned. Mrs B also perceived being rejected by
the physician as a disfunction of the hálapénz system that she otherwise knew and
used to her own advantage.

Mrs B The majority of the problems are related to GPs. They do not care [for
patients] like the private ones do, who examine me from head to toe. If I am
registered with a GP, why does he not examine me, when I am sick? He does
not ask for money, because he is not allowed, but he is stolid. But if I go and
see a private doctor, he examines me from head to toe. He questions me
thoroughly.
PB Do you think that the GP would be more attentive if he was given
hálapénz?
Mrs B No, he would not be. I have experienced that as well. Though it was not
me, but my friend. Sadly, then we had paid, I had assissted her, but it did not
help much. We had to call another doctor.
Doctors might also take advantage of the ambigious environment and the blurred lines
between ‘public’ and ‘private’. The respondents mentioned numerous examples of
physicians checking up their privately paying patients at hopitals, thus using state
facilities and supplies available at their public workplaces in exchange for private
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income. Such an attitude was seen unprofessional and hardly tolerated as Mrs B
explained.

Mrs B I have a friend who sees her doctor at the hospital. The doctor makes
her pay for using everything including the electricity.
PB The doctor asks money for using electricity?
Mrs B Yes.
PB Was that a private practice?
Mrs B No, because he was at the hospital. That is for the hospital, isn’t it? I
asked her why she paid. She said because he was kind, but that is not kindness
at all.

7.8. Gratitude for Gratitude? The Doctors’ Reactions

Dr K’s highly complex moral code proves that there have been numerous
angles from which the medical staff approached the question of hálapénz.
Accordingly, the respondents have had diverse experiences regarding the attitude and
reactions of the doctors and nurses. First of all, accepting hálapénz in practice is
hardly an easy or self-evident step. Several of the physicians the respondents had met
beforehand felt apparently embarassed and tried to refuse it, or only accepted the
money in a faint-hearted manner.

PB And how did the doctor react when you gave him the money?
Mrs G They were embarrased. The doctor in Eger had obviously turned red,
but the one in Miskolc was embarrased as well saying ‘no, no’.
The respondents have also met doctors who rejected hálapénz considering the
financial situation of the patients. Mrs D’s doctor, for example, turned it down
claiming that Mrs D had apparently been in much more need for the money. Such
attitude if often called the “Robin Hood” principle assuming that the physicians are
acting upon a moral commitment to “charge rich patients informally and provide
free-of-charge service to poor patients”.586 However, quantative findings have proved
that such generalization is hardly valid as the sum of informal payments in Hungary
are not related to the patients’ ability to pay.587
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The personal experiences of the respondents also undermine the “Robin Hood”
principle. According to Mrs H her physicians were rather direct and upfront when
they took the money from her. They were also aware of the possible legal
consequences depending on the timing of the exchange.

PB How did the doctors behave when you gave them the envelope? How did
they react?
Mrs H Thank you, and he put it into his pocket right away. I had been far
more excited about how it looked that I had bribed him. Thank you, and he put
it into his pocket right away. Thank you, and he put it into his pocket right
away. […]
PB Have you ever heard about a doctor who refused to treat one or provided
treatment of poor quality, because the patient did not want to pay?
Mrs H No. Though I have heard about the husband of a fellow patient of mine
who wanted to give envelope to the doctor in the morning she went into the
hospital. The doctor did not accept it saying that he would after the patient got
better. The husband was in a hurry, but the doctor did not accept anything
before the check-ups.
However, for Mrs H it was not obvious whether the physician concerned relied on his
conscience or rather took the legal implications into consideration. According to Dr K
his personal moral code did not allow him to receive hálapénz before the treatment
although he met lot of desperate relatives offering significant sums of money before
carrying out life saving operations. He stressed several times in the course of the
interview that he has always put the patients’ interests and health first.

Personal examples and leading role models have had a more important impact on the
medical staff’s attitude than regulations. Dr K emphasized that although the
colleagues had almost never discussed hálapénz among each other, everybody knew
that the chief doctor at his hospital always refused gratitude payments. Nevertheless,
with time the chief doctor’s vigilance had weakened, and particularly after the
political transition in 1989 the moral code of the doctors have changed as well.
Requests for hálapénz have become more frequent and direct. Mrs H had surgeries in
1976, 1993 and 2006. During the three decades she observed a very visible shift in the
doctors’ attitude.

Mrs H They always been very kind and nice to me. However, the last time
when I was there [at the hospital] I was surprised to hear how oublicly they
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talked about [hálapénz]. It was only two of us in the room, there has been
general check-up and several doctors came in to see us. They began to talk
among each other, and then one of them said something so loud that we heard
it in the bed as well. “That spine surgery will cost Ft 60,000 but the other will
be more expensive, Ft 80,000.” I was just trying to keep up. They were talking
about the tariffs they asked for so publicly. At least they could have been more
silent or gone to a different room. […]
PB Did they request [hálapénz] from you as well?
Mrs H I did not ask anything from them. When I said farewell, there was a
certain sum in the envelope, I do not remember how much anymore. The
doctor might have been disappointed, but I do not care.

7.9. The Paradoxes of Retaliation, Abuse of Power, and the Disability Pension
Scheme Cases

Due to the authority and power vested in selected physicians to bring binding
administrative decisions, refusing to give hálapénz might have had serious
consequences not only because losing the necessary care, but also missing out on the
state benefits and allowances related to the health status assigned upon the diagnosises.
Mrs D’s husband used to work with chemicals that had an poisonous impact on his
health. When his eyes, mouth and nose started to bleed at the same time, he had to be
taken to hospital in Eger. Due to his medical condition his sallary was withheld.
Afterwards, Mrs D started a quest for the state health allowance to which according to
law he would have been entitled to.

Mrs D We went with my daughter, Mari to [Eger]szalók, but they rejected us
saying it was not occupational [disease]. But my daughter Mari got to know
somewhere that is was occupational indeed. She came with me to Abádszalók
and claimed that the illness of his father is occupational indeed. Then they
immediately told us that we would be given some advance payment. […]
Marika replied that she wanted no advance payment but the statement that it
was an occupational disease. Then I wanted to give money to the Doctor K.
My daughter Mari said ‘we won’t give Mother, you are poor as well, we won’t
give money’. Then Doctor K withdrew the [diagnosis of] occupational disease.
PB So he did not ask for the money but when he did not receive it, he withdrew
the [entitlement to] allowance?
Mrs D Yes, because I used to give him money regularly beforehand. But
Marika said, Mother, we won’t give.
PB Had he ever asked for money beforehand or it was only you who wanted to
give?
Mrs D He did not ask for it, it was only me who wanted to give. […]
PB Did he ever make a remark that he withdrew the entitlement for that?
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Mrs D He did not, but I am sure that this was the reason. […]
PB Have you lodged an appeal against it?
Mrs D No. […]
PB Haven’t you checked the legal regulations about what you might have
done?
Mrs D No.
PB So you haven’t turn to the police or other authorities either.
Mrs D We have had no business with them.
Mrs D’s case has several lessons to tell. On one hand, the arbitrary and presumably
corrupt decision of the physician concerned could have hardly been claimed in any
legal procedure for lacking hard evidence despite of the substantive harm and
financial damage it has caused to Mrs D and her family. On the other hand, neither
Mrs D, nor her family took actual steps against the doctor. They have not consulted
the legal regulations in force and not inquired about their options from the competent
authorities either. Instead, Mrs D was rather proud that she had no business with them
at all. Though there were evident detrimental consequences, authorities had no role in
the affair according to her point of view. Mrs D’s overall resistance towards the
authorities reflects the lacking social willingness to report corruption and the
infringement of medical rights. According to a medical survey 90% of patients who –
for various reasons – were not satisfied with their treatment decide never to make
their claims or problems known.588

There are of course cases that clearly fall under the criminal regulations both under
law and popular belief, but that does not prevent attempts to take advantage of
informal payments even by the state itself. Dr K had first hand experiences about
systematic abuse of power in a highly corrupt procedures about granting disability
pension after the change of the regime in 1989. When the extremly high level of
employment of the socialist regime could have been not maintained and many major
factories mostly in the heavy industry had do to close down, instead of becoming
officially unemployed the majority of employees took part in medical disability
procedures to see whether they were eligible for disability pension. The sum of the
state allowance had been set depending on the severeness of the health impairment
588
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that had to be diagnosed by competent doctors. Article 47 (1) of the 1949 Constitution
had explicitly provided assistance for workers in case of incapacity to work. Though
the amended Constitution did not contain a similar provison or guarantee after the
political transformation of 1989, the principle had been used and often abused in the
disability pension system. According to Dr K, who was assigned to issue such
decisions, the system was “an escape route” for the state from a dramatic rise in
unemployment statistics, therefore corruption had been encoded to procedures.
Furthermore, beside the state allowance there were many advantages of being claimed
‘disable’, for example in the form of special tax benefits and exemptions.
Consequenlty, the disability pension scheme had become a potentially very lucrative
‘business’ for all parties involved.

Dr K They had sent a 40-year-old miner to see you, because the mine was
closed down. Even if you were honest and gave him 25% of impairment
because you know how many years he had spent in the mine, the state had
subsidised it so that he could receive disability pension. […] Even the tax
system allowed for the enterprenours to be worth paying Ft 300,000, 400,000
or even half a million [as hálapénz] in exchange for tax benefits. In the end,
often there were twenty people in the business. […] The administrator, the
radiologist, the doctor were all involved, each of them issued false diagnosises,
they knew about each other, took each other into the game. But if any of them
received Ft 10,000 less that the other, they reported each other immediately.
That is why they failed, the police investigated the case.
It has to be noted, that the misconducts described by Dr K in the disability pension
scheme have got to court. As Dr K phrazed it, “everybody had been involved”. Indeed,
in 2010 the Court of Borsod-Abaúj-Zemplém County decided over a case that
involved altogether 69 defendants, inter alia, pulminologists who had issued false
diagnosises stating that the patients were hospitalized for a longer period of time,
while, infact, they were not. The case also included expert physicians who released
official decisions with worse disability status than the actual health detriment was or
added false illnesses allowing or maintaining the access to higher sums of disability
pension, as well as the applicant patients who paid bribes in exchange. According to
the judgment the already retired expert doctors granting the entitlement to disability
pension received Ft 70,000 to Ft 150,000 (EUR 225 to EUR 485) per decision as
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hálapénz, while their monthly pension have not reached Ft 100,000 (EUR 323).589
The defendants were sentenced to up to one and half year suspended imprisonment
and had to pay additional fines.

Another criminal case revolving around disability pension bribery has considered one
of Dr K’s most notable suggestions on the procedural background of the corrupt
scheme.

Dr K There had been no committee. In one room I was the committee, in the
other my colleague, my neighbour’s name was on the left side of my paper,
while my name was on the left side of my colleague’s paper. After we had both
finished at lunchtime, we sat together, and signed the papers for each other.
That was the committee, though everybody decided on their own.
Though such practice went beyond discretion and provided limitless opportunities for
arbitrainess, it was not illegal. As the judgment of the county court in Miskolc has
acknowledged the expert doctors who should have been sitting in a panel rather
presided on their own due to the heavy workload of the competent institute and
permitted by its Operational Rules. Consequently, the two signatures on the decisions
about the disability status have lost their formal significance.590 The county court has
also added that the work of the expert doctors was similar to a conveyer belt
(“futószalagszerű munka”) with hardly any time for detailed examinations.

Applicants knew very well the potiential benefits and their worth of disability pension
scheme, thus were equally prepared to pay the price. Dr K described that they arrived
to the hearings with money stuffed into envelopes and handed them over suggesting
saying “it had been always been a custom”. Nevertheless, the applicants took revenge
on the doctors if they had not accepted hálapénz. Dr K had been reported to the police
several times for alleged bribery. Puzzlingly, he had suffered retaliation for refusing
hálapénz. Dr K was also forced to abuse his power on several occasions. High level
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and senior bureaucrats addressed him with requests ‘not to be refused’. As a reaction,
Dr K has made up a threshold between decisions that he called ‘just’ or ‘unjust’ upon
his own morality. For example, when he was ordered to issue a favorable decision for
a senior public servant who wanted to receive disability pension after he had been
discharged with a very high severance payment, Dr K required 10% of that payment
as hálapénz, since the decision and the pressure on him had been clearly unjust as far
as Dr K was concerned. At the same time, he was convinced that even if forced, fraud
and the forgery of the medical diagnosis had to be committed in a professionally
indisputable manner.

Dr K I had always felt the burden that it was about millions [of forints]; and
how come that I decided over millions? Anyway, whose carriage needed to be
pushed was pushed in an unqestionable way. Everything that had been written
down, had professional grounds.
The criminal court deciding about disability pension corruption scheme has
recognized the moral dilemmas of the expert doctors involved as well. Regarding the
defendant in one of the criminal cases the judge argued that since the defendant
himself had also received disability pension for his health status, “he had presumably
more empathy towards the persons he examined than the average doctors”.
Consequently, the court underlined that the defendant physician might have given
medical opinions in good faith and acknowledged the increased focus on the sickess
of the ‘patients’, but there was no indication of a conscious, systematic pattern
thereof.591 Eventually, the expert doctor has been acquitted from the charges, while
other defendants, including the traffickers who traded information about whom and
how to bribe were sentenced to suspended inprisonment.

The disability pension scheme cases stand apart from the majority of hálapénz cases,
as they were relatively straightforward both in terms of their adjudication and social
perception. On the contrary to the hidden and ‘intimate’ nature of most hálapénz
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transactions in which each party rather benefits from the mutual silence, in the court
proceedings concerned numerous defendants provided stable evidence and
testimonies about each other, thus adequate certainty for the court to decide about
their deeds. According to the courts concerned the expert physicians were clearly
acting upon and misusing their official capacity while issuing orders, therefore
qualified for severe criminal punishments for bribery under the 1978 Criminal Code.

7.10. The Adjudication of Gratitude Payment by Courts

The experiences of the respondents have shown that gratitude payment is a
highly complex phenomenon socially constructed upon various, even contradicting
motivations, moral attitudes and actions in the background. To examine how courts
face the adjudication of such complexity I have selected three recent judgments from
the database of the Collection of Court Decisions (Bírósági Határozatok
Gyűjteménye) available on-line.592 Court decisions are the very last stage in a long
and highly selective process of mobilisation of law, thus comparing and contrasting
their merits to the social reality revealed by the findings of the personal interviews can
contribute to understanding of the hálapénz phenomenon. The factual basis of the
judgments intentionally bears some resemblance to examine how different courts have
considered similar legal questions. In general, the number of hálapénz cases getting to
court is remarkably low. The search engine of the Hungarian court system offers
altogether 29 criminal court decisions to the search term ‘hálapénz’ out of which only
six considers gratitude payment in health care including the disability pension bribery
scheme introduced beforehand. Beside the limited capacity of the search engine also
indicated on the Curia’s website, the low number of cases also reflects the lacking
overall willingness to report the mostly mutually advantegous hálapénz transactions
as well as the difficulties of providing sufficient evidence thereof discussed in depth
in the following.

In Case 1 a surgeon was charged with bribery as a witness claimed that he sent him
out from the check-up room, than called him back from the corridor several times
592
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requesting and receiving more money each time. A second witness in the case alleged
that he was asked if he knew how much such surgeries usually cost and was offered to
pay on the next occasion as he had no money by him. The defendant surgeon argued
that he had not made such requests, but pointed out that the price of the sonogram
carried out by a private company at the premises might have been higher if one
wanted to jump the waiting queue. In Case 2 a chief doctor specialized in
otolaryngology had already carried out a surgery on the witness for a few years, but
offered to make place for the witness for another surgery as the hospital provided
access upon strict conditions to a well-defined group of patients. Though exemptions
might have been applied upon the decision of the hospital’s managing director, he had
never received the official request from the witness. Instead, her surgery was carried
out without an official consent. In the course of the judicial proceedings the defendant
physician and the patient witness contested whether the doctor only mentioned the
prize of staying in a private room in the hospital (Ft 30,000 [EUR 94] per night) or
explicitly stated that without the official consent, the anaesthesia during the surgery
would have cost an additional Ft 50,000 (EUR 155) that she would have taken as
hálapénz in fact. In Case 3 a gynaecologist agreed with a pregnant woman to
accompany her pregnancy and take care after her while giving birth upon a private
agreement in a public hospital. The gratitude payment would have cost Ft 80,000
(EUR 250) for natural birth and Ft 100,000 (EUR 311), if a caesarean section had
been necessary. When due to the complications after the birth the witness decided not
pay the money they had agreed on, he phoned and saw her several times. Eventually,
she asked for the help of the police to gain evidence against him. The facts of each
case and basic characteristics of the defendants are summarized in the table below.

Case
Registration
Number
Court

Case 1

Case 2

Case 3

B.52/2011/29

21.B.1719/2011/32

21.B.12/2010/9

Budapest Environs
Regional Court
(Budapest Környéki
Törvényszék)

Specialization Surgeon working in a
of the
clinic
(rendelőintézet)
defendant

Budapest-Capital
Regional Court
(Fővárosi
Törvényszék)

Budapest-Capital
Regional Court
(Fővárosi Bíróság)

Otolaryngologist,
chief doctor

Gynecologist
(working
voluntarily in a
hospital in Budapest
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with no salary
beside his paid
hospital position in
another town)
Gender of the
defendant

male

female

Monthly net
income of the
defendant

Ft 210,000 as salary
+ Ft 30,000 to 40,000
as income from
Ft 190,000 to 200,000
private practice
(ca. EUR 645)
(altogether
ca. EUR 807)

Amount of
gratitude
payment

altogether Ft 10,000
(EUR 32)

Legal basis of
the charge

Decision of
the Court

Article 252 (1) of the
1978 Criminal Code
– Bribery committed
by an employee or
member who is
authorized to act in
the name and on
behalf of a budgetary
agency, economic
operator or
association
not guilty

male

Ft 149,000
(ca. EUR 480)

Ft 80,000 to
100,000
(EUR 260 to 323)
Article 252 (1) and
Article 252 (1) of
(2) of the 1978
the 1978 Criminal
Criminal Code –
Code – Bribery
Bribery committed by committed by an
an employee or
employee or
member who is
member who is
authorized to act in
authorized to act in
the name and on
the name and on
behalf of a budgetary behalf of a
agency, economic
budgetary agency,
operator or
economic operator
association
or association
Ft 30,000 to 50,000
(EUR 97 to 161)

guilty

guilty

Table 10: Summary of the analysed hálapénz case law

In all cases the defendants denied consequently that they had requested money. In
Case 1 and Case 2 the physicians also claimed that they only mentioned the prize of
private services available at the respective clinic and hospital to the witnesses. In Case
3 the gynaecologist has worked upon a private agreement (though not a contract) in a
public hospital where he was not employed. Apparently, in each case the intertwining
state health care system and private services, as mentioned beforehand, has created an
opaque and ambiguous environment in which duties and voluntary assistance
converged and resulted in the exploitation of the personal relationships. Furthermore,
the amount of the gratitude payment provided a significant income compared to the
rather low net salary for the doctors concerned. Regarding Case 1 in which the
defendant surgeon allegedly received only Ft 10,000 – but, according to the witness,
requested much more – it has to be taken into consideration that at the clinic the
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physician saw a high number of ambulant patients on a daily basis, thus the relatively
small amount of hálapénz might have multiplied by the time he was finished his
working hours. In Case 1 and Case 2 the health care institutions in which the
defendant doctors were employed both reacted with a request to hand in their notice.
After they had refused to act accordingly, the managing director doctors announced
that they wished to proceed with disciplinary measures, though a formal procedure
had only been launched in Case 2.

The most crucial element of each criminal court proceeding was whether the charge
brought by the public prosecutor could have been proven upon sufficient evidence. In
the majority of hálapénz cases the court has to consider the contradicting testimonies
of the witnesses (mostly the patients) and defendants (their physicians) about verbal
conversations with hardly any recorded proof. Colleagues and other patients are
usually heard to gain more information about the events and other relevant
circumstances. In Case 1 the court emphasized that such evidence was ‘subjective’
and claimed that the testimony of the main witness was not consequent enough,
therefore it was not able to establish with certainty that the defendant was guilty of
committing bribery. Nevertheless, in Case 2 the court argued that the nature of the
evidence provided meant a difficulty to its “discretionary competence” (mérlegelési
jogkör), but overcame subjectivity by concluding that the witness had no intention to
discredit the defendant as they had already been in a good personal relationship
beforehand. As such, the attitude and behaviour of the witnesses have played a
decisive role in both cases even if the outcome has been different. In Case 3 the court
considered the record of the last conversation between the witness and the defendant,
which was taped during their meeting with police assistance. It noted that for her
pregnancy and giving birth the relationship between defendant and the witness patient
had been even more intimate than the usual doctor-patient relationship. Exploiting the
defendant’s helpless situation was considered as an aggravating circumstance when
the sanction was set.

In all hálapénz cases the courts regarded the high number of – according to the
terminology of the Criminal Code of 1978 – crimes against public justice and “the
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well-known extraordinary expansion of similar crimes”

593

as circumstance

aggravating the sentence imposed on the defendants. In Case 3 the court has made an
extensive comment on the paradoxes related to the social perception of hálapénz
understanding that “several social and legal fora are concerned with the problems
related to hálapénz. On the social level it is entirely accepted that a physician
employed by a budgetary agency, who carried out his or her work successfully,
deserves gratitude payment, therefore if he or she accepts the “reward” of his or her
patient after the healing treatment, he or she does not commit any crime. Accepting
the benefit after providing the service – as the law does not regulate such act – does
not realize bribery. The situation is different if the employee of the budgetary agency
requests the benefit, such behaviour is indeed sanctioned by law. The court notes, that
even though the latter behaviour triggers the disapproval of society, there are
examples that a patient when receiving a medical treatment that influences his or her
life significantly, e.g. while giving birth, disregards his or her principles on grounds
of fairness claiming “it is not right, but it is a tradition”.” The court has also
recognized that the responsibility might only be established in only a fragment of all
cases.594
The Hungarian Supreme Court, the Curia has also acknowledged the legality of
gratitude money for being a social tradition. In its recent decision from 2015 on a
criminal case involving several doctors and nurses taking money for births the Curia
underlined that “according to traditions that might be traced back to and have been
accepted for a longer period of time in case of some services the service users express
their satisfaction regarding the services through providing material allowances, i.e.
tipping. For different, well-known reasons expressing gratitude in such ways has
become a practice in the health care as well.”595 The Curia has set the boundaries of
legality by defining hálapénz as a payment upon free will that the patient or another
party involved gives to the medical worker after the treatment to express his or her
gratitude. Thus, according to the court, no allowance gained upon request might be
accepted as legal and, at the same time, taxable income. The Curia has also
emphasized that any hints or explicit referral to traditions that might limit free will are
593
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Translation by P.B.
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to be considered ‘forbidden requests’.596 In sum, however, as the experiences of the
elderly respondents have shown, the incidents reaching the courts only cover and
offer legal solution to a small segment of the gratitude payment cases and hardly to
the personal and moral dilemmas of doctors and patients.

7.11. The Myth of Reciprocal Satisfaction

Throughout the decades there have been numerous academic signals,
professional warnings as well as judicial acknowledgments indicating that the
hálapénz phenomenon has become an ‘endemic’ and ‘systematic’ social practice in
Hungary. The thoroughly researched and well-grounded reasons that were given
included the low salary of medical workers, lacking financial means for quality
services in health care institutions, the obsolete insurance system as well as the
heritage of the socialist shortage economy blurring boundaries between public and
private services.597 The obvious discrepancy between hálapénz tariffs and the incomes
of medical workers introduced beforehand clearly indicate that the economic
dimensions of the hálapénz phenomenon are indispensable as far as sectoral policies
and structural reforms are concerned. At the same time, applying the fundamental
concepts of ‘exchange’ and ‘reciprocity’ established in (legal) anthropology to the
respondents’ experiences and the relevant case law complements the problems above
by highlighting an equally significant, but mostly disregarded lesson which I
conceptualize as ‘the myth of reciprocal satisfaction’.

In the respondents’ case the deliberations and decisions have been made in very
closed, often secretive relationships upon opaque information about tariffs and
influenced by often conflicting expectations and moral codes. Some of the restricted
exchanges evidently encompassed putatively altruistic ‘general reciprocity’ as well as
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reciprocation of equivalent value, i.e. ‘balanced reciprocity’.598 Nevertheless, under
the fascade of ‘gratitude’ personal strategies also included pressure, coercion, or
manipulation both by patients and medical workers. Thus the exchanges did not
always result in evident reciprocal satisfaction. In fact, only a minority of the parties
involved were able to acquire or offer definite satisfaction as there was no obvious
outcome for any treatment. In hálapénz transactions the form and value of the
exchangable goods has been highly subjective being transformed by time and social
changes. Furthermore, if patients and physicians have maintained their relationship
during several years or decades, informal payments were only completed after a
longer period of time. Such delayed reciprocity has also been problematic as far as the
legal adjudication of hálapénz was concerned, because as time went by statutes of
limitations expired, while laws were amended and did not apply anymore.

Policy makers and legislators have reacted to hálapénz by either passively tolerating
the practice, or enacting narrowly applicable, yet greatly debated legal exemptions
upon the assumption that such informal payments are balanced and honest exchanges
between mutually satisfied partners in equal positions. The term ‘gratitude’ (hála) has
had the connotation of getting healed in a harmonious and, most importantly,
balanced co-existence and interdependence. The myth of reciprocal satisfaction has
legitimized the payment of hálapénz as a self-evident attribute to the organic
solidarity, social cohesion and economic cooperation in the health care system.599 By
contrast, the testimonies of the respondents and the case law showed that the threshold
between morally acceptable and legally punishable has been shifting from case to case
and court to court largely depending on the testimonies of third party witnesses who
did not participate in the actual restricted exchanges. Although many respondents
have claimed that the exchanges were mutual and voluntary, between the lines the
picture is more complex. The empirical evidence gained from the interviews also
598
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highlight particularly imbalanced transactions between medical workers and patients.
The courts in their decisions have also recognized the skewed situation and turned the
balance for the sake of each party they perceived to be in the subordinate position.
While in Case 3 the court has underlined the highly sensitive, almost dependent
situation of pregnant women, in the disability pension bribery trial the accused elderly
doctor’s life conditions and sympathy regarding other pensioners has led to his
acquittance.

Importantly, the respondents have not seen informal payments as an infringement of
their rights regarding health care. Instead, they have regarded hálapénz as a mean to
brace their position in the doctor-patient relationship, gain control and influence
decisions related to them.600 The respondents have even strengthened the restrictive
nature of the exchange by excluding the law enforcement authorities from their
matters voluntarily. In that sense, on the surface, the Curia’s solution to accept
hálapénz under certain circumstances as a social custom has reinforced and fullfilled
the already existing demand for self-initiative and balanced reciprocity. However,
there are obvious risks on building a legal principle on the myth of satisfactory
reciprocity. First, the Curia brings decisions on principles to promote legal
standardisation and avoid uncertainity regarding the jurisdiction of the courts in
similar matters. The hálapénz decision of the Curia has been published for concerning
wide strata of society and being of particular significance from the viewpoint of
public interests that also extends to theoretical issues.601 However, assuming that each
gratitude payment follows the similar routine and might be fit into the same patterns,
namely given either before or after the treatment, either voluntary or forced does not
reflect the complexity of the social reality of the practice. Second, transforming a
schematic and often illusionary view about social expectations and practices into legal
practice might have the effect of trading in (the anticipated) short-term results of
restricted transactions for the chance to develop more generalized transactions.
Generalized transactions involve more actors, imply more solidarity for others (both
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patients and medical workers) outside the scope of the restriced transactions. They are
also the products of longer term legal or policy initatives with delayed outcome.
Therefore more sophisticated management and procedural methods might fail for
becoming less appealing than giving and taking hálapénz already recognized by the
state and judiciary. Meanwhile, getting healed will remain on the boundaries of law.

8. CONCLUSION
The analysis of experiences related to corruption in education and health care
overarching decades have highlighted several lessons regarding the applicability of
legal regulations and the implementation of rights. First, as the case study about
education showed, when law and power are merely perceived as an obstacle to the
socially desired reward of, for example, a university degree, new opaque ways
develop to secure ‘back-door’ access to the desired goods and opportunitues. While
the general tolerance towards the abuse of entrusted power for ‘the right goals’
increases, law loses its authority and normativity in the emerging moral pluralism.
Furthermore, there is an evident social imprint of such positive understanding and
morality as the tolerance for similar acts remains persistant despite of the radical
transition in the political regime. Certainly, while there are numerous social and
personal attributes that lead to the high level of tolerance as well as the consequent
restraint from law and authorities, the testimonies of the respondents identified a
highly organic process in Hungary that has manifested in the results of recent social
surveys signalling overall lenience towards deeds falling under the definition of
corruption.

Second, the empirical evidence proves the limits of law regarding corruption
discussed on theoretical level beforehand. The objectivity of legal regulations is
hardly able to grasp and tackle the highly complex social context of the individual
acts and the subjective decisions involved. Informal gratitude payments in the health
sector have become deeply embedded social practices with seemengly superficial
legal and policy reactions sanctioning and tolerating them at the same time in a
greatly confusing manner. At the same time, participants of the restricted and often
delayed exchanges mostly neglect the legal regulations even if the transactions do not
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turn out to be as beneficial as they hope them to be. However, recognizing informal
payments as widely accepted social customs and transforming them to legal principles
does not provide a solution to the situation. Assuming that paying gratitude money
after a treatment ‘voluntarily’ is the direct outcome of a balanced and mutually
lucrative exchange disregards the imbalanced and defenceless positions within
relationships veiled behind ‘gratefulness’, thus bolsters the borderline position of each
healing process between legality and corruption.

Third, each interview showed a high level of mistrust and resignation regarding both
the law and the authorities entrusted with its enforcement. The attitude seems to be
‘historically’ persistant and still highly relevant in current everyday life. Keeping such
a conscious distance has significant implications as far as the implementation of legal
regulations are concerned. It indicates that even the most carefully planned policy
initiatives and reforms might miss their targets and fail, because nor state power,
neither the normativity of law can guarantee civic complaince on its own. If the
potential stakeholders do not (1) see the social and individual rewards of the measures
beneficial enough to make them ‘buy in’, and (2) trust the government and its bodies
designated to carry out the regulations, they will rather confide in the restricted
exchanges beyond state control and under their (at least presumed) influence further
on.
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CONCLUDING THOUGHTS

Exploring the enforcement of anti-corruption law on international, national
and personal level revealed many of its obstacles and limitations. Corruption is a
distinctively complex phenomenon. The power to corrupt and the power to act against
corruption lies scattered among and within many groups of society and international
relations overarching states. The legal understanding of corruption and the specific
countermeasures are also constantly changing and developing notions. Instead of
providing one unified definition, each academic discipline concerned rather
contributes to a more comprehensive description by highlighting separate
characteristics, attributes, paradigms and inherent contradictions related to corruption.
While describing corruption from different angles most disciplines underline its
detrimental effects on the legal, economic and bureaucratic system of the states. At
the same time, the ways legislators and researchers perceive and approach corruption
does not meet the everyday experiences of the people. Even carefully planned policies
and pieces of legislation become ineffective or even contra-productive if decisionmakers disregard social reality and miss meeting the expectations of the public.

The visibility and power of regulations depends on several attributes. Social norms
and traditions, power relations as well the paradoxes of economic advantages
mutually determine the success or failure of anti-corruption regulations. While much
is known and regulated about how laws and policies are (or should be) created, there
is significantly less academic and political interest in the success or failure of their
implementation, and the part social and religious norms, values and traditions play in
the acceptance, refusal or resignation towards anti-corruption legislation. Without
taking into consideration the complexity of normative pluralism along with the risks
of economic relativism, including the promise of short-term benefits and personal
agency, when drafting and enforcing anti-corruption regulations, state law is most
likely to fail without fulfilling their mission to reduce the impact of corruption on the
state, economy and people’s lives.
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The Hungarian legal history has shown that the strength of anti-corruption measures
are largely influenced by the popular attitude towards the state and its legitimacy, the
government’s actual political and economic interests, while erratic changes weaken
the stability of the legal system. Beside the willingness of ‘the powerful’ the
effectiveness of the legislation has been highly determined by the competence of the
authorities concerned to investigate corruption cases, their oversight of other bodies as
well as their own institutional integrity and the ability to prevent such deeds. The
deeply rooted traditions of clientelism built upon the dominant trust vested in
networks and power have seemed to take precedent over the implementation of laws.
Consequently, legal regulations have lost their normativity for being regarded with
overall cynicism due to lacking social value and personal benefit. One beneficial way
to use the weakening legal system has been enacting regulations for specific interests.
Such state capture has caused further loss of faith in the laws and the state. As the
experiences of the socialist era have proved such tendency does not necessarily lead
to social anomie but to a chain of secondary transactions in society. However, parallel
normative and economic systems cannot be sustained on the long run.

When the ‘official’ norms are changing persistently, due to the mistrust and
resignation regarding both the law and the authorities entrusted with its enforcement
individuals are keen to find stability and reliability in norms, traditions and personal
relationships outside the scope of the laws preferring non-transparent and nonaccountable solutions of their matters. When law and power are merely perceived as
an obstacle to socially desired rewards like education or health, new opaque ways are
developed to secure ‘back-door’ access to the desired goods and opportunitues. As the
general tolerance towards the abuse of entrusted power for ‘the right goals’ increases,
law loses its authority and normativity in the emerging moral pluralism. Neither do
international regulations or the subsequent rise in the quantity of legislation offer an
obvious solution regarding the fading trust in the national legal system. Though
around and after Hungary’s accession to the European Union the number of
regulations and strategies aiming to reduce the level of corruption has increased
significantly, both the measured and perceived level of corruption exacerbated.
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Upon the empirical evidence collected in this reseach it is not far-fetched to conclude
that informal payments in Hungary, in the realm of petty or everyday corruption, have
become social traditions based upon the general faith vested in their ability to
organize and determine social and individual relations as well as for providing power
and agency to the parties concerned. At the same time, benefits, power, and personal
agency come at a prize as the transactions often entail pressure, coercion, or
manipulation in secretive relationships upon opaque information about tariffs and
influenced by often conflicting expectations and moral codes. Therefore assuming
that each informal payment, especially gratitude payments in the health care sector,
follow similar patterns does not reflect the complex social reality of the practice. But
how is the law and, particularly, the state is supposed to react to that? First, it can
accept, silently tolerate or officially consent to the situation as it is. In theory, such an
attitude could be a sign of acknowledging social change. However, as the example of
health care payments showed, superficial knowledge of social reality can produce
misleading legal solutions based on erroneous reasons. Assuming that paying
gratitude money after a treatment ‘voluntarily’ is the direct outcome of a balanced and
mutually lucrative exchange disregards the imbalanced and defenceless positions
within relationships veiled behind ‘gratefulness’, thus bolsters the borderline position
of each healing process between legality and corruption. Second, the state and the
legal system can act against the social tradition of informal payments, and commence
social change.

Informal payments are primarily preferred for their short-term, foreseeable advantages
handled within flexible conditions upon mutually known and enforceable rules. Such
circumstances raise the level of social tolerance significantly, hence the state and anticorruption laws must be able to prove themsleves and their benefits compared to the
ones offered by corruption. At the same time, anti-corruption laws can turn into much
resisted ‘anti-corruptionism’ as in the current situation society has much to lose if
personal agency and the promise of success by corruption is taken away abruptly.
Therefore anti-corruption law can only suceed in a gradual process. First and foremost,
law should provide the most evident and tangible measures that promote social cooperation. Social co-operation conveys that the general living conditions, education,
social and health services, or merely the ‘chance to get by’ must balance giving up the
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opportunities corruption opens. If the potential stakeholders do not (1) see the social
and individual rewards of the measures beneficial enough to make them ‘buy in’, and
(2) trust the government and its bodies designated to carry out the regulations, they
will rather confide in the restricted exchanges beyond state control and under their (at
least presumed) influence further on. Certainly, such a claim reaches, almost
idealistically, far beyond the scope and normative capacity of law itself, and also well
beyond mid-term economic advantages. It requires accurate and attentive planning by
lawmakers regarding the gains and losses of society on the whole and closing the gaps
between those who benefit from corruption and those who can or would not.

The human rights agenda, seemingly, offers a ‘revolutionary’ solution to the
limitations of the anti-corruption regulations. No gradual approach or social
consensus is needed to recognize the detrimental effects of corruption on one’s rights.
Where human rights are systematically violated, both grand and petty corruption
flourishes, whereas corruption, and the abuse of entrusted authority hinder the
implementation of rights. On international level the progress is clear. The recognition
of the legitimacy of a common understanding of human rights and anti-corruption
measures is a tendency that overarches states. In a similar vein, it might also be
regarded as a counteraction to the negative consequences of globalization forcing
states and companies to prevent human rights violations and take responsibility for
corruption. International bodies such as the United Nations Human Rights Council,
and the European Court of Human Rights lead the way to the mutual enforceability of
human rights and anti-corruption measures. By transforming international jurisdiction
into national law the common principles and norms could also be channelled into
national legislation, court practice and policy-making. However, within society the
human rights arguments are less univocal. Very pragmatically, fire is often fought
with fire when informal payments are given to tackle the consequences of corruption
to ensure the enforcement of rights to, inter alia, health and education otherwise
prescribed by law. Yet again, if linking human rights protection to anti-corruption
legislation is merely a top down legislative or advocacy measure without reciprocity,
for the same reasons analysed above, any regulation or advocacy action could be in
contempt of the traditions and interests of society thus would meet widespread
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resistance. Such circumstances would undermine both the human rights and the anticorruption agenda, and fuel the claims of unnecessary juridification.
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ANNEX A
INTERVIEW QUESTIONS
(in Hungarian)

1. Az interjúkészítő és a felvetendő témák rövid bemutatása
2. A válaszadó megismerése
Fő kérdések:
(Kérem, meséljen önmagáról!)
Hol és mikor született?
Milyen helyeken élt élete során?
Mi a foglalkozása?
3. Az oktatáshoz kapcsolódó kérdések (oktatáshoz való jog)
Fő kérdések:
Milyen iskolákba járt?
Előfordult-e valaha, hogy pénzt kellett fizetnie vagy szívességet kellett tennie
egy jobb jegy érdekében, vagy hogy bekerüljön az iskolába? Mesélne erről?
Tapasztalt/látott vesztegetést az iskolában vagy bármilyen vizsga során?
Mesélne erről?
Kiegészítő kérdések:
Tapasztalt olyan esetet, hogy valaki csupán egy rokona, barátja vagy
ismerőse miatt került be egy oktatási intézménybe vagy kapott jobb
osztályzatot? Mesélne erről?
Visszautasított korrupciót, felemelte a hangját vagy fellépett a korrupció
ellen az iskolában? Mesélne erről?

4. Az egészségügyi ellátáshoz kapcsolódó kérdések (egészségügyi ellátáshoz való
jog)
Fő kérdések:
Visszautasította már egy orvos vagy más egészségügyi dolgozó az ön
kezelését, mert nem volt hajlandó pénzt fizetni neki?
Mikor és milyen körülmények között történt ez?
Hogyan reagált erre?
Ajánlottak már önnek színvonalasabb vagy gyorsabb ellátást pénzért vagy
más szívességért cserébe?
Mikor és milyen körülmények között történt ez?
Hogyan reagált erre?
Kiegészítő kérdések:
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Volt már tanúja vagy hallott már hasonló esetekről?
Mi volt a véleménye ezekről? Ön szerint, ha valaki pénzt vagy ajándékot ad
orvosnak vagy más egészszégügyi dolgozónak, a háláját mutatja ki vagy ez
korrupció?
5. A közigazgatáshoz és a bíróságokhoz kapcsolódó kérdések (jogállamiság,
tisztességes eljáráshoz való jog, diszkrimináció tilalma)
Fő kérdések:
Visszautasította-e valaha az ön ügyét egy ezért felelős hivatalnok vagy bíró,
mert ön nem volt hajlandó pénzt fizetni neki az ügy elintézéséért?
Mikor és milyen körülémények között történt ez?
Hogyan reagált erre?
Felajánlották valaha önnek, hogy ügyét színvonalasabban vagy gyorsabban
intézik el, ha ön ezért cserébe pénzt fizet vagy más szívességet tesz?
Mikor és milyen körülmények között történt ez?
Hogyan reagált erre?
Kiegészítő kérdések:
Volt már tanúja vagy hallott-e már hasonló esetekről?
Mi volt a véleménye azokról? Ön szerint, ha valaki pénzt vagy ajándékot ad
egy hivatalnoknak vagy bírónak, a háláját mutatja ki vagy ez korrupció?
6. A korrupció megítélésének változásához és az erre adott jogi válaszokhoz
kapcsolódó kérdések
Fő kérdések:
Tapasztalt változásokat a korrupciós visszaélésekkel kapcsolatban a
rendszerváltás után?
Az ön véleménye szerint volt remény arra, hogy a rendszerváltás változást
hoz a korrupció tekintetében az ön életében és Magyarországon általában?
Történt-e változás és ha igen, pozitív vagy negatív?
Az ön környezetében, saját személyes tapasztalatai alapján csökkent vagy
nőtt a korrupció a rendszerváltás után?
Ön szerint az országban általában csökkent vagy nőtt a korrupció a
rendszerváltás után?
Ön szerint kik voltak az elkövetők?
Ön szerint megfelelően büntetik a korrupciót elkövetőket?
Ön szerint a jogrendszer és a hatóságok alkalmasak a korrupció elleni
fellépésre?
Ha fellépett a korrupció ellen, a jogszabályok milyen módon segítették
ebben?
Ha fellépett a korrupció ellen, a hatóságok milyen módon segítették ebben?
Hatékonyabb lett-e korrupció elleni fellépés az ön élete során?
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ANNEX B
CONSENT FORM / BELEEGYEZŐ NYILATKOZAT
(in Hungarian)

A jelen interjú során a kutató, dr. Burai Petra, az ELTE ÁJK doktorandusz hallgatója,
a doktori értekezéséhez kapcsolódó kutatás keretében azt vizsgálja, hogy a
visszásságok, amelyeket a korrupció okoz a jogrendszerben, hogyan befolyásolják az
alapvető emberi jogok érvényesülését a különböző politikai rendszerekben.
A kutatás önkéntes jellege
A kutatásban való részvétel önkéntes. Lehetősége van arra, hogy az interjú során
bármelyik kérdésre megtagadja a választ.
Adatok bizalmas kezelése
A kutató vállalja, hogy a kutatásban résztvevő személyes adatait bizalmasan kezeli,
harmadik fél számára nem adja ki. A kutatás alapján születő publikációkban (ideértve
a prezentációkat, a tudományos szakcikkeket, a tanulmányokat, a doktori értekezést,
könyveket) a résztvevő személyes adatait a kutató nem teszi hozzáférhetővé, az
adatok és a résztvevők közötti kapcsolatra utaló információt a kutatásban résztvevő
témavezetőn kívül mással nem osztja meg. Az írásos és szóbeli közlésekben az
interjúalanyokra csak álneveken utal, kivéve, ha az interjúalany hozzájárult nevének
használatához.
Elérhetőségek
Ha a kutatással kapcsolatban bármilyen kérdése lenne, az Önnel interjút készítő
kutatóhoz fordulhat.
dr. Burai Petra – petra.burai@gmail.com
A kutatásról szóló információkat elolvastam és megértettem, a kutatásban való
részvételt vállalom:

Interjúalany neve nyomtatott betűkkel

Aláírás

Hely, dátum
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Kérjük, tegyen X jelet a négyzetbe, amennyiben szeretné
☐ hogy a kutatásban történő részvételét a kutató titkosan kezelje,
☐ hogy az interjú során elhangzottak említésekor a kutató Önt álnéven említse.

Együttműködését köszönöm!
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I. A KUTATÁS CÉLJAI
Miközben a korrupció elleni jogszabályok száma és tárgya mind nemzetközi, mind
pedig nemzeti szinten folyamatosan növekszik, ezen jogszabályok végrehajtása terén
jelentős hiányosságok tapasztalhatók. A korrupcióval szembeni fellépés távolról sem
tekinthető egységesnek, még a deklaráltan közös alapelvek mentén dolgozó
nemzetközi intézmények keretrendszerében sem. Kutatási eredmények igazolják,
hogy a korrupció elleni politikák megvalósítása terén nemzeti szinten sokszor
határozott ellenállás tapasztalható,1 illetve a már elfogadott jogszabályokat is gyakran
figyelmen kívül hagyják vagy megsértik. Ugyanakkor figyelemreméltó, hogy a
jogszabályok hiánya sem feltétlenül vezet a korrupt cselekmények széleskörű
elterjedéséhez. 2 A jogalanyok saját maguk határoznak arról, hogy a formálisan
meghozott jogszabályoknak megfelelően járnak-e el, kétségbe vonják, kikerülik vagy
tudatosan figyelmen kívül hagyják azokat, döntéseik pedig erősen függenek attól a
társadalmi közegtől, amelyben meghozzák őket. A különböző társadalmi csoportok
szintén „kitermelik” a saját normáikat, amelyek csupán a saját tagjaikra vonatkozóan
értelmezhetők, és sok esetben ellentétbe kerülhetnek a nemzetközi és a nemzeti
jogszabályi előírásokkal. Ideális esetben a párhuzamosan érvényesülő normák
sokasága, vagyis a jogi vagy normatív pluralizmus mellett egyéni vagy közösségi
erőfeszítéssel a jogszabályok érvényesülése érdekében olyan kompromisszum jön
létre, amelynek a segítségével áthidalható a jogszabályok és a társadalom közötti
távolság.

Amennyiben viszont nem jön létre ilyen társadalmi kompromisszum, a disszertáció
alapvető hipotézise szerint az egyéni érdekek és döntések, viselkedés és szokások
kerülnek előtérbe, így akadályozva az elfogadott jogszabályok végrehajtását. A jog és
a jogalanyok közötti szakadék ráadásul még ennél is szélesebbre nyílhat, ha a
hatalmon lévő elit figyelmen kívül hagyja a társadalom alsóbb rétegeit, mivel ezek a
1

‘The Marketplace of Ideas for Policy Change: Who Do Developing World Leaders Listen to and
Why?’ (Executive Summary) AidData, The Institute for the Theory and Practice of International
Relations (2015)
http://aiddata.org/sites/default/files/marketplaceofideas_executivesummary.pdf 13. o. (Utolsó
megtekintés: 2016. január 26.)
2
‘The Money, Politics, and Transparency Campaign Finance Indicators: Assessing Regulation and
Practice in 54 Countries across the World in 2014’ (2014) Global Integrity.
https://www.globalintegrity.org/wp-content/uploads/2015/07/MPT-CFI-2014-Key-Findings.pdf 10. o.
(Utolsó megtekintés: 2016. január 26.)
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csoportok ennek következtében elhatárolódhatnak azoktól a jogszabályoktól,
amelyeket az elit hozott.3 A korrupció elleni jogszabályok esetében a kormányzati és
állampolgári elkötelezettség hiánya, a közös meggyőződés, hogy minden ilyen
rendelkezés csupán más országok nyomásgyakorlásának az eredménye, a mélyen
gyökerező, ezért domináns társadalmi hagyományok, az újonnan keletkező
közerkölcsi felfogások, valamint a radikális társadalmi változások jelentősen
korlátozhatják a hatékonyságot. Magyarország különleges példa a korrupció elleni
jogszabályok korlátaira, hiszen az ország összesen majdnem 450 évig élt idegen
megszállás és befolyás, illetve elnyomó politikai rendszerek alatt, így számos
alkalommal ment át társadalmi, politikai, gazdasági és kulturális változásokon
fennállásának több mint ezer éve során. A disszertáció lehetőséget biztosít a korrupció
elméleti és gyakorlati megértéséhez a nemzetközi és a nemzeti jogrendszerek mellett
a magyar társadalom tekintetében is.

A disszertáció az alábbi kutatási kérdések megválaszolásával tárja fel és vizsgálja a
korrupció elleni jogszabályok személyes, társadalmi, jogi és gazdasági korlátait:

(1) Vannak-e korlátai a korrupció elleni jogszabályoknak, és ha igen, mely okok
miatt hiányzik a jog ahhoz szükséges képessége, hogy működő keretet
biztosítson a korrupció szabályozásához?
(2) Ha a korrupció – ahogyan széles körben hangsúlyozzák – az államok
demokratikus működését és az emberi jogok érvényesülését veszélyezteti, a
korrupció elleni jogszabályok (gyenge) érvényesülése hogyan befolyásolja az
emberi jogok és a demokratikus alapelvek védelmét?4
(3) Magyarországot helyezve a kutatás fókuszába, hogyan viszonyult a magyar
jogrendszer és társadalom a korrupció elleni törvények korlátaihoz a
történelmi, jogi és társadalmi változások során?

3

Tárkány-Szűcs Ernő (1981) Magyar jogi népszokások. Gondolat, Budapest. 820. o.
Az Egyesült Nemzetek Szervezete Korrupció elleni Egyezményének (továbbiakban: UNCAC)
Preambuluma szerint “a korrupció súlyos gondot és fenyegetést jelent a társadalmak stabilitására és
biztonságára, aláássa a demokrácia intézményeit és a demokratikus értékeket, az erkölcsi értékeket és
az igazságosságot, továbbá veszélyezteti a fenntartható fejlődést és a jogállamiságot”.
4
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(4) Hogyan tapasztalják meg az egyes személyek a korrupciót és a korrupció
elleni jogszabályokat a hétköznapi életükben, a folyamatosan változásban lévő
társadalmi valóságban, illetve hogyan reagálnak ezekre az idő múlásával?
(5) Milyen lépéseket kellene tennie a jogrendszernek, és különösen az államnak a
saját korlátaival kapcsolatban?

A disszertáció első részében (Part I) bemutatom a korrupció elleni jogszabályok
elméleti

korlátait,

amelyek

a

rendkívül

szerteágazó

korrupciós

definíciók

ellentmondásosságából erednek. Részletesen elemzem, hogy a különböző társadalmi
standardok,

erkölcsi

normák

és

értékek

miképpen

szorítják

háttérbe

és

jelentéktelenítik el a korrupció elleni jogszabályokat, illetve a hatalmi viszonyok és
szereplők hogyan befolyásolják ezen jogi normák érvényesülését, valamint áttekintem
azoknak az érveknek a relevanciáját, amelyek a korrupció lehetséges gazdasági és
társadalmi előnyeit hangsúlyozzák. Egészen napjainkig a korrupció káros
következményeit leginkább a gazdasági károk tekintetében határozták meg, és
döntően büntetőjogi keretek között szankcionálták. Ezért a korrupció manapság
körvonalazódó emberi jogi megközelítése „a nemzetközi jog humanizálódásának” is
tekinthető, hiszen a károk tekintetében immáron az emberek kerülnek a középpontba,
miközben új jogi utak és érvek válnak hangsúlyossá a nemzetközi korrupció elleni
jogi normák korlátainak leküzdése érdekében.5

A disszertáció második részében (Part II) kifejtem, hogy a korrupció elleni és az
emberi jogok védelmét szolgáló rendelkezések hogyan kapcsolódnak össze a
nemzetközi jog égisze alatt, a nemzetközi emberi jogi bíróságok ítélkezési
gyakorlatában, valamint a tudományos élet szereplőinek gyakran meglehetősen
előremutató javaslatai alapján. Annak érdekében, hogy megfelelően bemutassam,
hogy egy nemzeti jogrendszer miképpen alkot meg és fogad el korrupció elleni
jogszabályokat a társadalmi és jogszokások, történelmi változások és – mindenekelőtt
– a jogalkotók, illetve a politikai elit hatalmi viszonyainak befolyása alatt, a
disszertáció harmadik részében (Part III) áttekintem, hogy a korrupcióról és a
vonatkozó jogszabályokról való vélekedés hogyan változott a magyar állam modern
5

Jan Wouters, Cedric Ryngaert and Ann Sofie Cloots, The International Legal Framework against
Corruption: Achievements and Challenges. Melbourne Journal of International Law 14, 205 (2013) 176. o., 66. o.
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kori történelme során. A disszertáció negyedik részében (Part IV) idős magyar
embereknek az életük során az oktatási és az egészségügyi rendszerben szerzett
személyes élményei, illetve a jogszabályokkal és az állammal szemben tanúsított
hozzáállásuk alapján vizsgálom meg a korrupció és a jog antropológiai sajátosságait.

II. A KUTATÁS MÓDSZERTANA
A korrupció meghatározásával kapcsolatban nem létezik egyszerű megoldás. 6 A
különböző tudományok egy egységes definíció helyett inkább a különböző gazdasági,
politikai, szociológiai és kulturális sajátosságokat, elemeket, paradigmákat és a
korrupcióban rejlő ellentmondásokat hangsúlyozzák. A gyakorlatban leginkább a
Világbank meghatározását használják: “a közhatalmi pozícióval való visszaélés
magánhaszon szerzése érdekében”.7 A Világbank definíciója meglehetősen lényegre
törő és viszonylag könnyen alkalmazható a közszektorban elkövetett cselekmények
széles körére. Ugyanakkor, amíg a Világbank definíciójának az erőssége éppen az
egyszerűségében rejlik, a korrupció számos fontos aspektusát figyelmen kívül hagyja,
beleértve az üzleti szektorban elkövetett korrupciós cselekményeket is. A
disszertációban, különösen az empirikus rész során, én is tudatosan a jelenség lehető
legszélesebb meghatározását használom: a ráruházott hatalommal, jog- és
munkakörrel, hivatallal, hatáskörrel való visszaélés magánhaszon megszerzése
érdekében, amely pénzbeli és természetbeni előnyt egyaránt jelenthet a tranzakcióban
résztvevő

felek

számára.

Egyidejűleg

a

disszertációban

következetesen

hangsúlyozom, hogy a korrupció meghatározása tekintetében jelentős eltérések
lehetnek a jogalkotók szándékai, a kutatók által javasolt definíciók, valamint az egyes
emberek hétköznapi tapasztalatai között.

Annak érdekében, hogy a disszertáció átfogó módon és kellő részletességgel járuljon
hozzá a korrupció elleni jogszabályok korlátainak megértéséhez, a jogelemzés
klasszikus módszertanát a jogi antropológia által kínált konceptuális keretekkel

6

Az UNCAC például, annak ellenére, hogy a legalapvetőbb nemzetközi jogforrás a témával
kapcsolatban, nem fogalmaz meg konkrét korrupció-definíciót.
7
A szerző fordítása. http://www1.worldbank.org/publicsector/anticorrupt/corruptn/cor02.htm (Utoljára
megtekintve: 2016. január 26.)
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ötvöztem. A jogszabályok és a kapcsolódó dokumentumok, tudományos művek
bemutatásával részletes útmutatás rajzolódik ki arról, hogy a nemzetközi és magyar
normák alapján a társadalomnak és tagjainak hogyan kellene viselkednie a
korrupcióval

kapcsolatban.

Ugyanakkor

a

jogtudósokkal

és

gyakorlati

szakemberekkel ellentétben az antropológia tudománya és annak művelői „nem veszik
sem a jogot, sem pedig annak természetét adottnak”, mivel ők „mindig az elemzés
kategóriáinak megkérdőjelezésére törekszenek”, mégpedig azért, „hogy bemutassák,
az [elemzés] alanyainak tetteit és véleményét a jogról, mint jelenségről”. 8 Ezért a
szocio-antropológiai tudományokból nyerhető inspiráció révén a disszertáció
alaposabb betekintést nyújt a jogszabályok mesterséges konstrukcióját befolyásoló
társadalmi

tények,

szokások,

illetve

az

egyének

viselkedésének

mintáival

kapcsolatban. 9 Mivel a lehető legátfogóbb képet szerettem volna felvázolni, a
disszertáció jogi és nem jogi forrásokra egyaránt támaszkodik. Bemutatja és elemzi a
vonatkozó nemzetközi és magyar jogszabályokat, bírósági döntéseket, több ország és
nemzetközi törvényszék esetjogát, közigazgatási döntéseket és dokumentumokat,
számos felmérés és más szociológiai, illetve antropológiai kutatás eredményeit, think
tank és civil szervezetek jelentéseit, valamint média-forrásokat.

A jogi elemzés eredményeinek empirikus adatokkal való gazdagítása érdekében félig
strukturált interjúkat készítettem idős magyar emberekkel, élettapasztalataikat pedig a
jogi antropológia koncepcionális keretének segítségével dolgoztam fel. A tíz
mélyinterjút, amelyeknek a célja az életutak és a korrupcióval kapcsolatos emlékek
felidézése volt, a legalább hetvenedik életévüket betöltött válaszadókkal, előre
meghatározott, többnyire életrajzi kérdéseket tartalmazó kérdőív alapján, 2014
szeptembere és 2015 augusztusa között rögzítettem. Az időbeliséget illetően a
disszertáció Magyarországgal kapcsolatos részeiben szándékosan alkalmaztam a
történeti megközelítést, mivel a jogszabályok politikai, kulturális és gazdasági
változások által folyamatosan befolyásolt társadalmi közege kizárólag így volt
megfelelően ábrázolható.

8

A szerző fordítása. Fernanda Pirie (2013) The Anthropology of Law. Oxford University Press,
Oxford. 4. o.
9
James M. Donovan and H. Edwin Anderson (2003) Anthropology & Law. Berghahn, New York. 32.
o.
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III. A DISSZERTÁCIÓ FŐ MEGÁLLAPÍTÁSAI

Vannak-e korlátai a korrupció elleni jogszabályoknak, és ha igen, mely okok miatt
hiányzik a jog ahhoz szükséges képessége, hogy működő keretet biztosítson a
korrupció szabályozásához?
Ø A korrupció elleni jogszabályok vizsgálata nemzetközi, nemzeti és az egyének
szintjén a végrehajtás számos akadályára és korlátjára világított rá. A korrupció
jogi meghatározása és az egyes ellenintézkedések folyamatosan változnak és
fejlődnek.

Ø A jogpozitivizmust és a természetjogi felfogást követő jogtudósok egyaránt
elismerték a társadalmi normák és a vallások befolyását a jogszabályokra, bár a
hatás mértékéről eltérően vélekedtek. A joggyakorlat, valamint a szociológiai és
antropológiai kutatások rámutattak, hogy még a körültekintően előkészített
korrupció elleni politikák (policy) és jogszabályok sem hatékonyak, vagy éppen
károsak, ha a már fennálló normatív pluralizmus fel- és elismerése helyett a
döntéshozók figyelmen kívül hagyják a társadalmi valóságot. Míg a nem működő
jogszabályok csupán érintetlenül hagyják a korrupció szintjét és a társadalmi
rendet, a hátsó, az eleve korrupciós szándékkal megalkotott rendelkezések (state
capture) a jogrendszer és az állam működését egyaránt rombolják.

Ø Miközben számos információ áll rendelkezésre a korrupció elleni jogszabályok
előkészítéséről és elfogadásáról, a megvalósításukkal kapcsolatban számottevően
kisebb a tudományos és politikai érdeklődés.

Ø A társadalmi normák és szokások, a hatalmi viszonyok, valamint a korrupcióból
származó

gazdasági

előnyökkel

kapcsolatos

paradoxonok

kölcsönösen

határozzák meg az egyes korrupció elleni jogszabályok sikerét vagy
sikertelenségét.
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A korrupció elleni jogszabályok (gyenge) érvényesülése hogyan befolyásolja az
emberi jogok és a demokratikus alapelvek védelmét?
Ø Bár az olyan alapvető korrupció elleni alapelvek, mint az átláthatóság,
számonkérhetőség és a jogállamiság az emberi jogi diskurzus keretében ritkán
merülnek fel, a korrupció szintje bizonyíthatóan befolyásolja az egyes országok
demokratikus működését és az emberi jogok védelmének mértékét.

Ø Számos esetben a korrupció elleni és az emberi jogi rendelkezések szoros
összefüggésben állnak a büntetlenség (impunity), a hatalommal való visszaélés és
diszkrimináció elleni fellépés tekintetében. Együttesen világítanak rá az egyes
sérülékeny csoportok, így a nők, gyermekek és a társadalom peremén élők
hátrányos helyzetére.

Ø Az emberi jogi és a korrupció elleni intézkedések közös értelmezésének
legitimként való elfogadása országokon átívelő folyamat. A nemzetközi
szervezetek, így az ENSZ Emberi Jogi Tanácsa, illetve az Emberi Jogok Európai
Bírósága fokozatosan engednek teret a korrupció elleni érvek és rendelkezések
érvényesítésének. A nemzetközi emberi jogi esetjognak nemzeti jogrendszerekbe
történő transzformációja lehetővé teszi, hogy a közös alapokon nyugvó elvek és
normák a nemzeti jogszabályokba, bírósági gyakorlatba és a döntés-előkészítésbe
is utat találjanak.

Ø Ugyanakkor az emberi jogi és a korrupció elleni intézkedések összekapcsolása
mind a társadalmi, mind pedig a jogi diskurzusban egy meglehetősen új jelenség,
ezért a normativitás gyengülésére vonatkozó kockázatok és az emberi jogok
számának túlzott növekedése tekintetében ennek megfelelő óvatossággal kell
kezelni. Amennyiben az emberi jogok védelmének a korrupció elleni
jogszabályokhoz való kapcsolása csupán egy felülről lefelé irányuló intézkedés,
amihez nem társul megfelelő társadalmi reciprocitás, bármely rendelkezés
ellentétbe kerülhet a társadalmi szokásokkal, így jelentős ellenállással nézhet
szembe.
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Hogyan viszonyult a magyar jogrendszer és társadalom a korrupció elleni törvények
korlátaihoz a történelmi, jogi és társadalmi változások során?
Ø A magyar jogszabályok története megmutatta, hogy a korrupció elleni
jogszabályok „erejét” döntően befolyásolja az államba és annak legitimitásába
vetett általános hit (vagy annak hiánya), a kormány és a döntéshozók tényleges
politikai vagy gazdasági érdekei.

Ø Magyarországon a korrupció elleni intézkedésekkel kapcsolatban mindig az
állam volt a legfontosabb szereplő. Ezzel párhuzamosan az ebből a monopol
helyzetből fakadó kizárólagos és diszkrecionális helyzet általános társadalmi
elvárásba fordult át. A polgárok immáron az államtól követelik, hogy vezető
szerepet vállaljon a korrupció elleni fellépésben, miközben ők, többségében
meglehetősen

passzív

módon,

a

jogszabályoktól

várják,

hogy

hatást

gyakoroljanak az életükre és megélhetésükre.

Ø A kliensrendszer mélyen gyökerező hagyományai, a részben patriotizmuson
alapuló bizalmatlanság az állami bürokráciával kapcsolatban (legyen az külföldi
vagy magyar), valamint a kapcsolati hálózatokba és az ebből eredő hatalomba
vetett bizalom erősebben érvényesül, mint a jogszabályok. Amint azt a szocialista
rendszer tapasztalatai is bizonyították, ez a folyamat nem feltétlenül vezet
anómiához, de a társadalomban másodlagos tranzakciók láncolata alakul ki.
Ugyanakkor a történelmi tapasztalatok azt mutatják, hogy az ilyen párhuzamos
normatív és gazdasági rendszerek hosszútávon nem fenntarthatók.

Ø A XX. század második felétől a nemzetközi szervezetek egyre fontosabb szerepet
játszottak a korrupció elleni jogszabályok megalkotásában. Magyarország
csatlakozása az Európai Unióhoz, illetve a korrupció elleni nemzetközi
egyezmények elfogadása számos, a nemzetközi közösség elvárásaihoz igazodó
jogszabály megalkotásához vezetett. Az ellenőrző intézmények jelentései és
ajánlásai

szintén

nagyban

hozzájárultak

a

vonatkozó

rendelkezések

kialakításához. Miközben a nemzetközi elismerés és a gazdasági ösztönzők
döntően befolyásolták a magyar állam szándékait, az intézkedések kevésbé
kedveztek a lakosság közvetlen érdekeinek.
9

Ø Mára a korrupció visszaszorítását szolgáló rendelkezések és stratégiák száma
jelentősen megnőtt, de még a kifejezetten az e célra tervezett és megszövegezett
jogszabályok elfogadásával sem csökkent a vélt és regisztrált korrupció mértéke.
Ez azt jelzi, hogy a korrupció ellen felülről lefelé meghozott magyar
intézkedésrendszerben alapvető hiányosságok vannak, amelyek a demokratikus
alapelvek és az emberi jogok védelmét is jelentősen befolyásolják.

Hogyan tapasztalják meg az egyes személyek a korrupciót és a korrupció elleni
jogszabályokat a hétköznapi életükben, a folyamatosan változásban lévő társadalmi
valóságban, illetve hogyan reagálnak ezekre az idő múlásával?
Ø Ha a jogszabályok folyamatosan változnak, a jogrendszerrel és a hatóságokkal
kapcsolatos bizalmatlanság és távolságtartás miatt az egyes személyek a
stabilitást és kiszámíthatóságot olyan normákban, szokásokban és személyes
kapcsolatokban keresik, amelyek kívül esnek a jogrendszeren, ügyeikkel
kapcsolatban

pedig

előnyben

részesítik

a

nehezen

átlátható

és

nem

számonkérhető megoldásokat.

Ø Ha a jogszabályokat és a hatalmat társadalmi szinten kizárólag akadálynak
tekintik az olyan javakhoz való hozzáférés tekintetében, mint az oktatás és az
egészség, új, homályos utakat vesznek igénybe, hogy biztosítsák az óhajtott
javakhoz és lehetőségekhez való hozzájutást. Ebben a helyzetben egyre többen
támogatják a jogszabályok „jó célokért” történő megszegését, a jog pedig
elveszíti tekintélyét és normativitását az eközben kialakuló morális pluralizmus
közepette. Ez a folyamat nem múlik el nyomtalanul, a hasonló cselekmények
iránt tanúsított megértés a radikális politikai változások dacára évtizedekkel
később is jellemző marad.

Ø A kutatás keretében gyűjtött empirikus adatok elemzése alapján megállapítható,
hogy a magyar egészségügyben az informális juttatások (ún. hálapénz) a kis
volumenű vagy hétköznapi korrupció keretében társadalmi szokássá váltak, mivel
a társadalom tagjai általánosan hisznek a hálapénz társadalmi és egyéni
10

kapcsolatokat szervező és meghatározó képességében, valamint abban, hogy
hatalmat és önálló cselekvési képességet (agency) biztosít a tranzakciókban
résztvevő felek számára.

Ø A jogszabályok objektív természetük miatt aligha képesek megragadni az egyéni
cselekmények és az ezekkel kapcsolatos szubjektív döntések komplex társadalmi
összefüggéseit. Az informális juttatások az egészségügyi szektorban társadalmi
szokásként intézményesültek, amikre a jogi és politikai szereplők érzékelhetően
csupán felületes és egyben zavarba ejtő válaszokat képesek adni. Az a feltételezés
(illetve vélelem), hogy az egészségügyi kezeléseket követően önkéntesen adott
hálapénz egy kiegyensúlyozott és kölcsönösen jövedelmező

tranzakció

eredménye, figyelmen kívül hagyja a feleknek a „hála” felszíne alatt meghúzódó
aszimmetrikus és kiszolgáltatott pozícióit.

Ø A jogszabályokkal és az azok végrehajtásával megbízott hatóságokkal szembeni
bizalmatlanság rendkívül magas. Ez az attitűd történelmi szempontból is
folyamatosnak tűnik, ma is jelentősen befolyásolja a hétköznapi életet
Magyarországon. A tudatos távolságtartás a jogszabályok végrehajtásával
kapcsolatban is fontos következményekkel jár, mivel jól jelzi, hogy sem az állam
hatalma, sem pedig a jog normativitása nem képes a társadalmi szabálykövetést
önmagában biztosítani.

Milyen lépéseket kellene tennie a jogrendszernek, és különösen az államnak a saját
korlátaival kapcsolatban?
Ø Elsőként, az állam elfogadhatja, hallgatólagosan tűrheti vagy hivatalosan
hozzájárulhat a kialakult helyzethez. Elméletileg ez a hozzáállás a társadalmi
változás elismerésének is tűnhet. Ugyanakkor, ahogyan a hálapénz példája is
felhívta rá a figyelmet, a társadalmi valóság felületes ismerete helytelen indokok
alapján félrevezető jogi megoldásokat eredményezhet. Másodrészt, az állam és a
jogrendszer a társadalmi szokás ellenében is felléphet, és kezdeményezhet maga
is változást.
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Ø Az államnak és a korrupció elleni jogszabályoknak alkalmasnak kell lenniük arra,
hogy bebizonyítsák előnyeiket a korrupció által kínált haszonnal szemben. A
korrupció elleni jogszabályok a sokak által elutasított „antikorrupcionizmussá”
válhatnak, mivel a jelenlegi helyzetben a társadalmat jelentős veszteség érheti, ha
váratlanul megfosztják a korrupció által ígért sikertől és önálló cselekvési
képességtől (agency).

Ø A jogszabályoknak a lehető legegyértelműbb és legkézzelfoghatóbb módon
kellene támogatnia a társadalmi együttműködést. A társadalmi együttműködés
révén

az

általános

életfeltételeknek,

az

oktatási

és

egészségügyi

szolgáltatásoknak, valamint – legalább – a boldogulás lehetőségének kellene
kompenzálnia a korrupció által nyújtott lehetőségekről való lemondást. Ha az
érintett felek (1) nem érzékelik, hogy az intézkedések megfelelően jövedelmezők
és hasznosak a számukra, hogy részt vegyenek a végrehajtásukban, valamint (2)
nem bíznak a kormányban és a különböző, az intézkedések megvalósításával
megbízott intézményekben, akkor továbbra is az állam ellenőrzésén kívül eső,
zárt

tranzakciókra

fognak

támaszkodni,

amelyekről

feltételezik,

hogy

hatalmukban áll befolyásolni a kimenetelüket. A jogalkotók részéről pontos és
figyelmes tervezést kíván annak a feltérképezése, hogy a társadalom egésze és
annak az egyes csoportjai mit nyernek és veszítenek az egyes intézkedésekkel.
Egyúttal arra kell törekedniük, hogy megszüntessék a szakadékot azok között,
akik hasznot húznak a korrupcióból, illetve akik nem képesek vagy nem akarnak
a korrupcióból profitálni.

IV.

A

KUTATÁSI

EREDMÉNYEK

HASZNOSÍTÁSÁNAK

LEHETŐSÉGEI
A disszertáció elkészítésének egyik célja az volt, hogy átfogó módon és tematikusan
mutassa be a korrupcióra vonatkozó definíciókat, valamint rávilágítson a különböző
meghatározások közötti elméleti összefüggésekre és ellentmondásokra. Alapvető
szándékom volt, hogy hasonlóképpen alapos elemzés keretében úgy foglaljam össze a
vonatkozó nemzetközi és magyar jogszabályokat, döntéseket és dokumentumokat,
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hogy ez a későbbiekben más hazai és külföldi kutatók, illetve gyakorlati szakemberek
számára is hasznos forrásgyűjteményként szolgálhasson. Az emberi jogok védelme és
a korrupció elleni rendelkezéseknek az összekapcsolása amellett, hogy rávilágít a
közös párbeszéd fontosságára, felhívja a figyelmet az új lehetőségekre, amelyek az
egyesített jogi eljárások és az érdekérvényesítés terén, illetve a tudományos
kutatásban és a felsőoktatásban e területekkel kapcsolatban nyílnak. A magyar
korrupció elleni jogszabályok történetének és az ehhez kapcsolódó történelmi,
szociológiai adatoknak, társadalmi szokásoknak és hagyományoknak a következetes
és koherens magyarázata – tudomásom szerint – egyedülállóan átfogó és naprakész
elemzés a témában. A disszertáció számos tudományágat felölelve nyújt betekintést
azon társadalmi folyamatokba, amelyeket a döntéshozóknak és más érintetteknek
(legyen az külföldi vagy magyar) figyelembe kellene venniük a jogszabályok
megalkotása, elfogadása és végrehajtásuk ellenőrzése során.

A kutatás során a magyar egészségügyi szektorban tapasztalható hálapénz-jelenséggel
kapcsolatban mind az egészségügyi dolgozókkal és a páciensekkel, mind pedig az
ítélkezési gyakorlattal összefüggésben – a történelmi távlatokat figyelembe véve –
gyűjtöttem és elemeztem az adatokat. A jogi és az empirikus adatok kombinációja
szilárd kiindulási alapot biztosít további empirikus kutatásokhoz e területen. A
mindenki számára egyformán és egyszerűen hozzáférhető egészségügyi ellátás
érdekében a disszertáció felhívja a figyelmet a jelenlegi jogi helyzet és a vonatkozó
bírósági döntések sürgős, a társadalmi valóságot tükröző felülvizsgálatának
szükségességére. A disszertáció továbbá a kisebb társadalmi ellenállás és a
fokozottabb jogszabályi hatékonyság elérése érdekében gyakorlati javaslatokkal is
szolgál a korrupció elleni jogszabályok korlátainak leküzdésével, valamint a
jogszabályoknak a társadalmi szokásokkal, illetve az egyéni (antropológiai)
nézőpontokkal való összehangolásával kapcsolatban.
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