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1. The relevance of this essay 

 

 China is the oldest continous civilization of the world, it is a hard task to describe the 

richness of chinese society, culture and law. When we have a chance to know an other country’s 
legal system, it brings us knowing of our legal aura, escpecially in the field of legal culture. The 

legal culture is a very complex phenomena, the author of this dissertation agree those opinions 

which assume the widest concept of legal culture. „By  legal culture  I  mean popular ideas,  
attitudes, values, and opin- ions,  with regard to  law,  legal systems, and legal institutions. It  

should be  obvious, too,  that events in society do  not,  in  themselves,  produce changes in legal  

arrangements. But  events lead  to changes in  what people think  of law, or what they expect from 

law;  and that  can or may set  off  a process which will, in  the end, produce  legal  change.
1
 The 

nature of power, the formal institutions, the activity of jurists play a crucial role in the functioning 

of a legal system however from the perspective of legal culture the human factors and the cultural 

parts of the society as important as the formal parts of the legal field. What people think about law? 

Do they bring an action in favour of their interests? Why do they seek a lawyer? Is there a 

reputation of law? What kind of informal controllmechanism work in the society?
2
 David Nelken 

has interpreted the legal culture as follows: „Legal culture, in its most general sense, is one way of 

describing relativelystable patterns of legally oriented social behaviour and attitudes. Theidentifying 

elements of legal culture range from facts about institutions suchas the number and role of lawyers 

or the ways judges are appointed andcontrolled, to various forms of behaviour such as litigation or 

prison rates and at the other extreme, more nebulous aspects of ideas, values,aspirations and 

mentalities. Like culture itself, legal culture is about whowe are not just what we do.
3
 The chinese 

legal culture a very complex phenomena, it consist different legal rites, social norms,, the idea of 

confucianism and legism, it was affected by marxism-leninism and western legal transplants and the 

legal solutions of the chinese way socialism. 

In the last 30-40 years the Western jurisprudence has discovered the theme of Chinese law, 

lot of essays and books were published especially in the United States and Great Britain. In spite of 

the essays and books there are still blank areas especially in the chinese legal culture. Our historical 

sources of Chinese law are fragmented, what we know from the ancient law of China has been 

gathered from historical and literary works and from other documents discovered by archeologists. 

The first law code what we know entirely is the Tang Code from 737. The vast majority of the 

relevant publications is dated form the nineties in the western jurisprudence. The chinese scholars 

have started to examine expansively their legal system and legal culture since the nineties. Today 

we have comprehensive essays about elements of chinese law, but some areas are still a „blank 
paper”. The reason of this, that the chinese legal jurisprudence was an unknown discipline because 

the law does not matter in the chinese people’s acts, it was a „barbarian thing”, the necessary of a 
theoretical examines has seemd redundant. This disinterest has caused that we have a few legal texts 

and files compared with the european countries.  

 The hungarian jurisprudence did not analyse the chinese law so far, however some research 

was published from the late nineties. Gergely Salát has published the first publications about the 
legal system of China’s ancient times: 

 

                                                 
1
 LAWRENCE M. FRIEDMAN: Law, Culture, and Society, Bulletin of the American Academy of Arts and Sciences, 

Vol. 40. No. 3. 1986. 28.p 
2
 LAWRENCE M. FRIEDMAN: Legal Culture and Social Development, Law and Society Review, Vol. 4. No. 1. 1969. 

34.p 
3
 DAVID NELKEN: Using the Concept of Legal Culture, Center for the Study of Law and Society Jurisprudence and 

Social Policy Program, Paper 20. 2004. 2.p. 
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SALÁT GERGELY: „Büntetőjog a régi Kínában. I.” Selyemút -Ázsiai Kultúrák Folyóirata 1997/2.  SALÁT 
GERGELY:  „Büntetőjog a régi Kínában. II.” Selyemút - Ázsiai Kultúrák Folyóirata 1997/3.  SALÁT GERGELY: 
Büntetőjog az ókori Kínában, Budapest, Balassi Kiadó, 2002., SALÁT GERGELY: A kínai Qin állam törvényei In: 

Jany János (szerk.) Szemelvények az ókori Kelet jogforrásaiból: Válogatás az ókori Irán, India és Kína jogemlékeiből.  
Pázmány Péter Katolikus Egyetem BTK, 2003. SALÁT GERGELY: „Az első kínai »jogtörténet« –Ban Gu értekezése a 
büntetésekről.” In: Kínai filozófia és vallás a középkor hajnalán. (Szerk. Hamar Imre–Salát Gergely).  Sinológiai 
Műhely 5. Balassi Kiadó, Budapest, 2005.  SALÁT GERGELY: Törvények és törvényhozás a Qin- és a Korai Han-kori 

Kínában, Távol-keleti Tanulmányok 2. 2009., SALÁT GERGELY: Bűnügyi nyomozás és ítélkezés a korai Han-kori 

Kínában, Távol-keleti Tanulmányok, II. évf. 1. sz. 2010. SALÁT GERGELY: Büntetések és büntetési reform a korai 
Han-korban, Távol-keleti Tanulmányok, II. évf. 2. sz. 2010. 

 

 The author of this thesis has published three studies about the law of imperial China: 

 

KORMÁNY ATTILA: Vázlat a császárkori Kína jogrendszeréről, Jogtörténeti Szemle, ELTE Magyar Állam- és 
Jogtörténeti Tanszék 2008/2, KORMÁNY ATTILA: Bűn és büntetés a császárkori Kínában, Jogtörténeti Szemle, ELTE 

Magyar Állam- és Jogtörténeti Tanszék 2009/4 , KORMÁNY ATTILA: „To enter a Court is to enter a Tiger’s 
Mouth”, The role of Law in China In: Dezső Márta (szerk.) Annales Universitatis Scientiarum Budapestinensis de 

Rolando Eötvös Nominatae: Sectio iuridica. ELTE Állam- és Jogtudományi Kar, 2009.  

There are some studies about the legal system of modern China: 

 
ZS. BATZANDAN: Közigazgatási határozatok bírósági felülvizsgálata Kínában, Magyar Jog, 2001. 6.sz., JORDÁN 
GYULA: Az ég magas a császár messze van, igazságszolgáltatás, jog és politika Kínában, ELTE Eötvös Kiadó, 
Budapest, 2008., KOI Gyula: A nemzetközi jog (történetének) egyes kérdései és Kína, Jogtörténeti Szemle, ELTE 

Magyar Állam- és Jogtörténeti Tanszék, 2009/4., KOI GYULA: A Kínai Népköztársaság jogi reformjainak első három 
évtizede (1978/79 - 2008/2009), Állam és Jogtudomány 51:(4) 2010.  JORDÁN GYULA: Kína: rule of law kínai 
sajátosságokkal? Jogtörténeti Szemle,  ELTE Magyar Állam- és Jogtörténeti Tanszék 2009/4., BÓKA JÁNOS: 
Nemzetközi hatások a Kínai Népköztársaság szerződésekről szóló törvényében. FORVM Szeged, 2011/1, BÓKA 
JÁNOS: Reform és nyitás: a választottbíráskodás felemelkedése és sajátosságai a Kínai Népköztársaságban. Európai 
Jog, 2011/6., BÓKA JÁNOS: Tradíció és modernitás a kínai jogrendszerben –különös tekintettel a szerződési jogra, 
PhD. dolgozat, 2012. Szeged; KOI GYULA: The First Three Decades of Legal Reforms in the People's Republic of 

China (1978/1979-2008/2009); Acta Juridica Hungarica, Hungarian Journal of Legal Studies 52:(4) pp. 348-367. 

(2011); KORMÁNY ATTILA: Alkotmány, emberi jogok és jogvédelem Kínában, Közjogi Szemle, HVG-ORAC 

2014/3. 

 

2. Aims and objectives of the thesis 

 

 This thesis dealt with the elements of the chinese legal culture from the ancient times until 

now. China is one of the oldest civilization of the world, the economy, society, culture and legal 

sytem of China was developed in immanent without external impacts. This kind of isolated legal 

system’s examination can be ineterested per se, form the legal perspective the study of the modern 

China is a hard task because the traditions combine with the modern legal institutions. The main 

aim of this study to introduce the imperial China’s legal culture and examine that whixh elements of 

this culture are still living nowadays. The thesis seek the solutions for the next questions: 

 

a) What kind of aspects have the law in the imperial China? 

b) Which functions have these kind of law? 

c) How relate the ethical and custom norms with law by state constituted? 

d) How have the judicature operated? 

e) How the lawmaking and law affect the image of law? 

f) How the legal system have changed int he first half of the XX. century? 

g) How the communist excercise of power and the totalitarian state have altered the operating 

of law? 
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h) Have the Mao-regime destroyed the traditional chinese legal culture? 

i) Have the chinese philosophies outlasted which affect significantly the chinese statecraft and 

society the communist dictatorship? 

j) Can the chinese legal system become a modern legal system or the legal traditions are 

stronger? 

k) How affect the traditional ideas of state and law the social and political system? 

l) Wherein the chinese legal attitudes have changed after the fall of the Mao-regime? 

 

3. Methods 

 

 I apply a specific point of view, I try to describe the chinese legal culture from the specific 

chinese perspective. I aspire not to judge over the elements of the chinese legal culture and I try to 

apply the weberian ideas about the neutrality. I think this is necessary int he cas of China because 

China is not comparable with other countries, China is measurable only with itself. If we would 

apply the western legal approach, we would be on the wrong tack, from the western point of view 

we can not understand the chinese legal culture. Fort hat reason this thesis is not a comparative 

work, we can use the methods of comparative jurisprudence, however the comparative analysis of 

the chinese legal institutions is not applicable. The chinese perspective of the legal phenomenas is 

significantly distinct from the european legal traditions, the chinese legal culture is not equal with 

the specifics of greco-roman or common law legal systems. It is a hard task for a continental or 

common law lawyer to step out from our systematic legal thinking, that’s why I mention the point 

of view of the western law especially where the chinese legal approach is basically altered from the 

western legal approach. 

 This thesis describe the elements of the chinese legal culture chronologically because the 

thematic structure can not show the amplitude of changes of the customs which are really exist int 

he chinese legal thinking and this kind of approach doe not show the changes of chinese law 

developement. In spite of these this thesis is not a legal historical work and does not aim to describe 

the different ages’ specifics of law. Thesis dealt with those social, cultural and legal elements which 
has an effet to the chinese legal system and which has an effect int he modern China. 

 The view of this thesis is use the approaches of the sociological jurisprudence, trying ti 

describe the chinese legal culture from social point of view, and introduce those moral, religious, 

custom and legal norms which is important int he chinese legal developement. This is necessary 

from the point of view of the thesis’ objective baceuse there was not legal theories and legal 
philosphies, legal branches, the private law approach and rights. The approach of this thesis is 

multidisciplinary, I try to decribe the basic elements of legal system with the intruments of legal 

science. I use the social approach because I try to descróibe the chinese legal culture from the social 
pont of view. I use the fhilosophical approach because the thesis is dealt with the specific chinese 

philosophies. I use the approach of political sciences because the thesis is delat with analyisis of the 

state, the law, and the power interactions. The main approach of the thesis is based on the legal 

sociology. 

 

4. Introduction 

 

  Until quite recently there was no legal system in China from the western point of view. China has 

one the oldest long-lasting legal history, the earliest law appeared more than 4000 years ago during 

the Xia Dynasty
4
 but we have only a few archeological evidence about it. The chinese legal 

                                                 
4
 According to ROGER T. AMES „The Tso Chuan alludes to a code of penal law.”, ROGER T. AMES: The Art of 

Rulership: A Study of Ancient Chinese Political Thought, New York 1994, State University of New York Press, p. 108. 
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tradition is distinct from the Western legal culture. Some says that the legal system does not exist in 

China, even those scholars who oppose this opinion may still agree that the law has never been a 

central role in the chinese economy and society for whole centuries. It is slightly hard to understand 

what chinese called law because the way of thinking of legal sphere is different from the Western 

traditions.
5
 „Traditional China held neither law nor lawyers in high esteem. Confucius maintained 

that a humane and harmonious society required a morally cultivated populace, and that laws and 

lawyers would lead to a litigious society in which individuals pursued their own interests at the 

expense of others.”6
 

  The modern chinese lawmaking has begun in the XX. century. After the Mao-era, when Deng 

Xiaoping has become the leader of China, the legislation process accelerated. The new policy called 

„Four Modernizations” meaning the modernization of industry, agriculture, science and 

technology.
7
 China has started to adopt the Western solutions of legal institutions. A significant 

legislative effort has embraced major areas of the ground of legal system: civil law, civil process 

law, criminal law, criminal process law…etc. The leaders of the country have realized that without 

modern legal institutions and legal norms, it will be a hard task to frame the modern Chinese state, 

economy and society. The mainspring of legal changes is the economic growth, therefore the birth 

of the new legal codes and institutions are economic necessities.
8
  

  The economic legislation has direct and indirect effect in other areas by regulated law, from the 

point of view of legal culture it is a very interesting problem because the Western ideas of legal 

system meet the Chinese traditional thinking and attitudes. One of the main characteristic of 

Chinese legal culture is the absence of individual rights, in the traditional Chinese legal system was 

based on people’s duties and obligations. These conflict make hard to achieve the western style law 

system in China. Besides the Western legal concepts were suspect in the eyes of leaders of 

Communist Party and some high-ranking officials, the new legal regulating plans meant everything 

what they have learned and heared concerning the „bourgeois liberalism.”As professor Pound has 

pointed out: 

  „Two ideas, sometimes held dogmatically in extreme form, have been in conflict as to the making 

or remaking of law in China. On the one hand, there is an idea of imitating or borrowing the latest 

legal ideas and doctrines and institutions of Western countries and, on the other hand, an idea of 

developing and adapting ancient and traditional Chinese institutions and teachings.”9
 

 

  The „law” was considered identical to criminal law, people were aware of harsh sanctions if they 

have not obeyed the law. The legal norms had not an important role in everyday life, the codified 

law was equivalent to penal law. On the basis of Confucian tradition the law had a marginal role 

within people’s relationship. The chinese have tried to avoid the litigations and courts. Legal norms 

have had not been any provisions for individual interests, the private law was an unknown area of 

                                                                                                                                                                  
According to Prof. HULSEWÉ „a penal code may have been available” around 1000 B.C. A.F.P. HULSEWÉ: Ch’in and 
Han law, p. 520. In .The Cambridge History of China edited BY DENIS TWITCHETT and JOHN K. FAIRBANK, The Ch'in 

and Han Empires, 221 B.C.-A.D. 220, Cambridge 2008, Cambridge University Press, (hereinafter „Hulsewé”) 
5
 See details: WILLIAM P. ALFORD: Law, Law, What Law?: Why Western Scholars of Chinese History and Society Have 

Not Had More to Say about Its Law, In: Modern China, Vol. 23, No. 4 (Oct., 1997), pp. 398-419 
6
 RANDALL P. PEERENBOOM: China’s long March  toward Rule of Law, Cambridge 2002, Cambridge University Press , 

p. 345. 
7
 This plan was accepted in december 1978 by the Third Plenary Session of the Communist Party of China. 

8
 The chinese market reforms generate another questions in the political field: how can these changes affect the one 

party system, the state’s leading role, the democratization, the civil society…etc. see details: PITMAN B. POTTER: 

Economic and legal reform in China: Whither civil society and democratization? In: Market Economics and Political 

Change: Comparing China and Mexico EDITED BY JUAN DAVID LINDAU, TIMOTHY CHEEK, Rowman & Littlefield, 

1998 
9
 ROSCOE POUND: Comparative Law and history as basis for chinese law, In: Harvard Law Review, Vol. 61, No. 5 

(May, 1948), pp. 749-762 
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legal culture. The lack of private law
10

 reinforced the tendency to resolve economical and social 

conflicts through other ways, that’s why people seek justice outside the formal procedures. This 
kind of legal and cultural tradition can be found even nowadays in Chinese society.  

  The role of law traditionally was an utilitarian tool of the Chinese state to achieve its goals, thus 

law was foremost a political tool „operated in a vertical direction with its primary concern for state 

interests, rather than on a horizontal plane between individuals. As such, it was not very interested 

in social regulations among autonomous individuals and, least of all in defending individual rights 

again state.”11
 Although China had a kind of legal system which is not comparable with the 

formalized structure of Western law but the highly qualified lawyers have still missed until the end 

of nineties
12

. The insufficiency of qualified lawyers has deeply rooted in the Chinese legal culture. 

The sphere of law was not an isolated part of society’s field as it was in the Western legal cultures, 

the Chinese lawyer was a state official who has investigated, charged somebody with crime and 

passed the judgement. The judiciary was a part of the administration.   

  Whatever law China has known is a form that falls short of "real" law. Chinese law has been a 

penal character and the codified law associated with criminal sanctions. In the Greco-Roman’s legal 
tradition the civil law stands at the heart of jurisprudence. In China’s legal sytem there were no such 

civil legal norms which would have been adjusted the human conflicts in society. We can find some 

rules in imperial law codes which have civil law character but these rules have primarily penal 

nature.
13

 In imperial China, from the third century B.C. until the revolution of 1911 the role of law 

has not changed in all detail. There was a state law that dealt with the structure and functioning of 

government; and there were legal norms that regulated the subjects' behavior. The moral code 

enforced by society was far much important than the penal code enforced by imperial government 

and administration. The relations of society were not so formally codified by law as in the West but 

were regulated by unofficial, well established traditions. As Confucius’teaching said: 

"  The Master said, if you try to lead the common people with governmental regulations and keep 

them in line with punishments, the laws will simply be evaded and the people will have no sense of 

shame. If, however, you guide them with Virtue, and keep them in line by means of ritual, the 

people will have a sense of shame and will moreover reform themselves.”14
 

  This statement of Confucius has determined what the Chinese think about law from the ancient 

times until now. The central component of referred moral code is the „li” which means „virtue”, 
„etiquette”, „code of behavior” or „rites”. „Li” covers the whole scope of proper human behaviour 

in family, in human societies as well as in all economic or official dealings. „Li” contains those 

absolute standards which dictate the human behavior which were generally accepted and enforced 

by society. The society is based on the family. If family members conduct themselves in the spirit 

and norms of „li” there will be harmony, if the families’ life harmonious there would be peace in 
the society. The Confucians believed that human nature can be improved by moral teachings or 

education. Only „li” can teach the people humanity, kindness, benevolence and compassion, the law 
can not do this. Thus the law may influence the external behavior of individuals but it can not 

change the attitudes of the members of society. Between the moral code and the Chinese legal 

                                                 
10

 The disputes of personal and property matters were solved by mediation, conducted  by respected leaders or elders on 

the basis of customary law and moral rules. 

    
11

JIANFU CHEN: Chinese Law: Towards an Understanding of Chinese Law, Its Nature, and Development, Martinus 

Nijhoff Publishers, 1999, p. 15. 
12

 The Peiyang University, founded in 1895 in Tianjin, is the first institution of higher learning in the history of China’s 
modern education when the legal education was started. In 1980 only 2000 lawyers worked in China. See details: CAI 

DINGJIAN: Development of The Chinese Legal System Since 1979 and  its Current Crisis and Transformation, Culture 

and Dynamics, 1999. Vol. 11. 
13

 For instance: the Tang Code prohibited marriages between mand and woman who shared the same surname, this 

crime punishable by two years of penal servitude. 
14 The Analects (Lunyu) in Readings of classical chinese philosophy edited by PHILIP J. IVANHOE AND BRYAN W. VAN 

NORDEN, New York 2001, Seven Bridges Press, p.26. (hereinafter „Analects”) 
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norms there was a simple connection: law was traditionally regarded as an instrument for enforcing 

Confucian morals.  

  The chinese legal culture in inseparable from confucianism. The main charateristic of 

confucianism is the system of legal privileges which stand on the social statuses. Basically in the 

Confucian way of thinking the society’s structure is hierarchical in which each person has the own 
position and status. Everyone must act as strictly as his/her social status demands.

15
  

  Law is not a proper tool to practice the virtue in the teachings of Confucius, moreover law is just a 

temporary solution for removing those members of the society whose behavior seriously threatens 

the harmonious social order. Thus legal rules were regarded as a necessity, employed by state to 

maintain social order. „When society was functioning peacefully and harmoniously, law was 
something to be avoided, because resort to law was seen as essentially an admission of the loss 

virtue and failure in human and communal relations. More laws did not make for a better or more 

peaceful and harmonious society.”16
 

  The other significant chinese philosophical school is the Legalist school („Fajia”). The Legalist 

thinkers opposite to confucians have believed in the power of state constructed legal rules. If we 

would like to summarize the essence of legalism we may say rewards and punishments by which to 

keep all people in order. In the legalists’ way of thinking the law is an instrument for obtaining and 

maintaining social order and political control. The uniform law is the only one tool for governing 

state effectively which must be applicated to all individuals equally. All members of the society are 

subject to law (the ruler, the minister, the superior, the inferior, the noble and the humble.) The 

government can not make legal norms according to ruler or any other person’s own interest: The 

legalist philosophers have assumed that the punishments are crucial factor for mainting social order. 

The key element of law is punishment.  

  Although the Chinese society has been basically built on the basis of Confucian values, from the 

legal point of view the Legalist theories as important as the Confucian especially in view of the 

political institutions and practices. The imperial era has ended in 1911 but the Legalists’ influence 
on politics has not come to an end. From the time of Han-dynasty the Confucianism has become a 

state ideology („imperial confucianism”) and affects the legal thought significantly. 

  The Tang code is the oldest legal code in the history of Chinese law of which a full copy has been 

found. Right after the born of the new dynasty
17

the new legal code was promulgated in 624 which 

contained 500 articles. This compilation has more revision, the final version of 737 that we have 

today. The significance of the Code is outrageous: there was a legislation model not only for the 

subsequent dynasties but also for some East Asian countries (Korea, Vietnam, Japan). In the Tang 

era a„remarkably stable, efficient governing system built upon and reinforced by social norms and 

informal hierarchies that survived for over 1,200 years”18
 The principles of legal codification were 

clear: defending the emperor and the state, preserving the social harmony and imperial order, harsh 

penalties for the committer of a most malicious crimes, the usage of collective responsibility, 

differential treatment of offenders according to their social status. 

  One of the main charateristics of the code is the Confucian view of society. The social rank 

determined an individual’s liability for punishment which is originated from the „Book of Rites” 

(„Liji”): which stated that: “Punishments do not extend up to the Great Officials.” This privilege 
was the „Eight Deliberations” which is regulated by the Tang Code. The „Eight Deliberations” 
meant that the group of persons could be not sentenced without the emperor’s consent and if they 
found guilty, the emperor had a right to decide which criminal sanction would be fit to this crime. 

                                                 
15

 As Confucius said in Analects 12.11.: “Let the ruler be a true ruler, the ministers true ministers, fathers true fathers, 

and the sons true sons.” 
16

 LI ZHAOIJE: Traditional chinese world order, In: Chinese Journal of International Law 2002 (Vol.), p. 41. 
17

 Li Yuan, a member of an aristocratic family, led a rebellion that succeeded in capturing the Sui capital at Chang’an 
(Xian) in 617. 
18

 HAYDEN WINDROW: A short history of law, norms, and social control in. imperial China. In: Asian-Pacific Law 

and Policy Journal, Vol. 7. (2006), p. 284. (hereinafter „WINDROW”) 
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According to Tang Code other social groups had other privileges: „Article 10 permitted to a broader 

group of persons possessing still lower official rank a degree of reduction for punishments of life 

exile or less, and lastly, Article 11 gave all members of the bureaucracy the right to redeem 

punishment by payment of copper”19
 In the case of committing ten crimes („Ten Abominations”) all 

deliberations and privileges were cancelled.
20

 If someone committed the most heinous serious 

crimes
21

, not only this person was executed but also his family was punished. The social status also 

determined the punishment. If a commoner committed a crime against a slave, the punishment was 

two degrees less than a slave would have been committed the same crime.
22

 The Tang Code 

preserved the hierarchical system of the patriarchal family. Some crimes could be committed 

against only the male members of family. The punishments depend on „the generation, age, sex, 
and mourning period relationship between criminal and the victim.”23

  

  The Confucian virtues „li” were at the center of human behavior as a mixture of long-lasting 

customs and traditions. The negligence of this kind of obligation will be punished. There was a 

general-clause in the Tang Code, on the basis of this „catch-all” paragraph anybody could be 

punished. „Anyone who does something which should not be done shall be sentenced to forty blows 
of the light stick. In serious cases, the sentence shall be eighty blows of the heavy stick.”24

 By the 

end of 19th century the 2000 years old Chinese Empire has got in crisis. The Qing has decided to 

reform the legal institutions but they have come too late and the history swept away the oldest 

empire of the world.  

  After the fell of Qing dynasty (1911), China came under the control of rival warlords and had no 

government strong enough to establish a new legal codes. After 1927 Chiang Kai-shek and the 

Guomindang government attempted to compile Western style legal system but most of the new laws 

were discarded, they were no chance to develop a new and modern legal institutions when there was 

a continuous struggle with the communists and the Japanese army while there were a huge social, 

economical and political crisis in the country.
25

 

  After a hundred years anarchy, military defeating and humiliation, Mao Zedong became the 

modern unifier of the Chinese empire similar to the first emperor (Qin Shi Huangdi) in 221 B.C. or 

the Ming founder Chu Yuan-chang in 1369.
26

 The ideology of new power was clear, as Mao stated 

out in 1949, „lean to one side” that is the model is the Soviet Union.
27

 The communists had to battle 

not only with the imperial cultural heritage but also with Western ideas which has influencing the 

Chinese economy and political, legal theories from the start of twentieth century. „China's 
revolutionary leaders chose the easiest path for creating a new China by keeping within the 

inherited framework of supreme authority, indoctrinated bureaucracy, and pervasive orthodoxy that 

                                                 
19

 Ib.id., p. 25 
20

 These were those crimes which harm the integrity of the emperor and the state (rebellion, sedition, treason…etc.) 
21

 These were the rebellion “to plot to endanger the Altars of Soil and Grain [the ruler and his state].”and great sedition 
“to plot to destroy the ancestral temples, tombs, or palaces of the reigning house.” 
22

 There are a lot of similar cases in the Code, for example If a slave struck a commoner and broke a limb, the 

punishment was strangulation; but if a master killed a slave who had committed some offense, the penalty was only one 

hundred blows with the heavy stick. HEAD, Op. Cit., p. 29. 
23

 The „use of abusive language” against one’s parents or paternal grandparents qualified as lack of filial piety and 
warranted decapitation. WINDROW, Op. Cit. p. 290. 
24

 The Cambridge History of China Edited by DENIS TWITCHETT AND JOHN K. FAIRBANK: The Ming Dynasty, 1368 - 

1644, Part 2, Cambridge University Press, 2008, p. 179. (hereinafter „CHC Ming”) 
25

 The National Government has promulgated Western style law codes, among others a codes of procedure, a civil code, 

a system of law courts, company-, banking-, and commercial laws. 
26

 Mao tried to abolish the traditional Chinese culture but he was unable to escape the influence of Chinese culture. As 

Lin Bao characterized: „Mao is wearing the skin of Marxism, practicing the doctrines of Confucianism, and applying 

the methods of Qin Shi Huang.” See details: KANG XIAOGUANG: Confucianization: A Future in the Tradition, In: Social 

Research Vol 73 : No 1, 2006,  p. 119. 
27

 The Cambridge History of China: The People’s Republic, Part I, The Emergence of Revolutionary China, 1949-1965 

General edited by DENIS TWITCHETT AND JOHN K. FAIRBANK, Cambridge University Press, 2008,  p. 32. 
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could keep China in order. The Marxism that served as the modern form of this old motif, however, 

proved better at seizing and maintaining power than at economic modernization.”28
 

  When the People’s Republic of China (PRC) was established on October 1, 1949, the state’s new 
leaders faced long ago problems. One of the main factors for solving the social and economic 

problems was the law. The law which became an instrument in the hand of the state’s leaders like in 

any former autocratic dynasty in imperial China. The law became an instrument to control the 

economy and society, an instrument to punish all individuals who had not obeyed to the totalitarian 

state’s orders. The Chinese-socialist law had public law characteristics and the major instrument of 

communist policy was the criminal prosecution. Although each former legal code has been 

abolished and the new codes have not been ready in the early fifties, the Chinese Communist Party 

has found the way to sentence the enemies of the new power. The most frequently applied law that 

deals with the political crimes is "Regulations of the People's Republic of China for the Punishment 

of Counterrevolutionaries" approved by the Central People's Government Council on 1951.
29

 

  The role and functions of law has not differed from other socialist country. „No realm of freedom 

for the individual or for any social group protected by law or a moral code exists under the present 

system. Law is clearly defined in them as a "weapon" of the state to enforce Communist policy, 

and, since policy changes, "law" has to be elastic and everchanging. The structure through which 

this " law " is applied can be well established, in fact has to be established, in an orderly fashion. 

The courts and the system of prosecution have to function smoothly under the direction of Party and 

State. But law in the sense of norm no longer exists. Law as the protection and expression of the 

position of the individual and of the manifold complex of human relationships that make up society, 

is no longer needed. The social order is to be reduced to that of a monist Communist power system, 

the totalitarian state.”30
 In the Mao era labeled capitalists as many judges, lawyers, and academics 

were persecutes, the majority of them has been sent to the countryside to „learn from peasants”. 
Law was the instrument of CCP’s politics, the „real law” means the mass mobilization campaigns, 

party policies, administrative regulations and the processes of police. 

  The functions of law and mainly the legal environment had not differed too much between the 

Imperial China and Mao’s China. The role of law was just strengthening the state, the state punishes 

or reward and the horizontal relations of the society are out of legal institutions, especially the 

individual rights. There was a tiny separation between law and politics, the ruler could make law, 

and the magistrates were trained by the orthodox state ideology. There was no isolated legal sphere, 

there was no need jurists if the law equal to political will, the independent judiciary remained an 

unknown idea. The state’s power has not been limited by legal norms. The law had administrative 

and penal nature, the purpose of the law was to enhance government efficiency, the lower-level 

officials’ duty was to fulfill the centralized power’s will.  
  When Mao died the economy was in shambles, „the legal system has been destroyed. The Ministry 

of Justice was shut down, along with the Procuracy. Only a handful of law schools are open, though 

there are few professors around to teach, and no students. No one wants to study law. There are 

only 2000 lawyers, many of them trained before 1949.
31

 

  In 1979 Deng Xiaoping became the new leader of Chinese state. The central task of the country 

was the economic development instead of class struggle and political movements, the goal was to 

achieve „the four modernizations”, that is, modernization of agriculture, industry, defense, and 
science and technology. Deng’s new policy has based on the economic growth which has spilled-

over to the political and social sectors. The new legitimacy’s frame were mainly the economic 

achievements, the market economy has replaced the planned economy. „Now family life and the 

                                                 
28

 Ib.id., p. 38. 
29

 Two legal codes has been in force in that time, the Marriage Law and the Land Law of 1950. See details: FRANZ 

MICHAEL: The Role of Law in Traditional, Nationalist and Communist China, In: The China Quarterly, No. 9, p. 142. 
30

 Ib.id., p. 147. 
31

 PEERENBOM, Op. Cit., p. 9. 
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personal activities of individuals are no longer under the complete control of the government as was 

the case in the Mao Zedong era. Nowadays, the Chinese Communist Party (CCP) generally leaves 

you alone if you do not challenge its authority. Even if you do, it will still leave you alone unless 

you openly challenge it in the public sphere. The CCP has turned to passive defense from its 

previous active aggression. It may be said that market orientation has not only changed China's 

economic structure, but also its political and social structure, and even its culture and ideology.”32
In 

the eighties a lot of new codes has born which were crucial for the foreign investments. In 1979 

new laws were passed by National People’s Congress, some of them never existed in China.33
By 

the end of 1997, 328 laws, 770 administrative regulations and 5200 provincial regulations were 

passed. „As a result of the formulation of these laws, China has been transformed from a country 

that completely lacked a legal system to one that has a basic set of essential laws.”34
 

  In the early nineties the Chinese legal reform entered in the second phase, the PRC had to frame 

new laws and regulations in line with Western legal norms. The acceleration of reform has been 

closely linked to China’s intention to join the World Trade Organization (WTO). The background 

of this program was Jiang zemin’s new policy („tifa”):  “ruling the country in accordance with law 

and establishing a socialist country ruled by law” (yifa zhiguo,jianshe shehuizhuyi fazhiguojia).
35

 

  Against the rapid legal changes the Chinese state is still autocratic one-party system in which the 

majority of human rights are existed on paper. The „rule of law” is „thin rule of law”36
, the torture 

in criminal procedure is an existing practice, there is a deep social, economical and legal gap 

between the coastal areas and mainland of China where the poor localities controlled by corrupt 

bureaucrats…etc. In the past few years China has undergone a significant legal reform in which 

involved different areas of law: civil, commercial, administrative, family, criminal and 

environmental. „But legislation still remains an exercise in policy formulation and enforcement that 

is the province of the state exercising its mandate to govern. Legislation that is the product of 

initiative by autonomous social groups is rarely if ever considered a legitimate part of the 

exercise.”37
 

  Against the reforms which come from the power centrum of the state, the society under changes 

slowly, the traditions’ binding force is stronger than the law. For instance family laws aimed at 

curbing domestic violence but in the family hieararchy wives were subordinate to husbands who 

had „right” to use violence traditionally. „The effectiveness of administrative litigation and other 

means of reining in the bureaucracy is diminished by a low level of legal consciousness among 

citizens who are unaware of their rights, and the persistent influence of a paternalistic tradition in 

which the ruled are expected to defer to mother and father officials (fumu guan) much as children 

defer to their parents. Thus, even when citizens do know their rights, they are often reluctant to 

challenge abusive administrative officials.”38
 

 

5. Results 

 

                                                 
32

 KANG XIAOGUANG, Op. Cit., p. 79. 
33

 The Criminal Law, Criminal Procedure Law, Organization Law of the Local People’s Congresses and Local People’s 
Governments of the PRC, Election Law, Organization Law of the People’s Courts, Organization Law of the People’s 
Procuratorates, and the Sino-Foreign Equity Joint Venture Law. See details: CAI DINGJIAN: Development of The 

Chinese Legal System Since 1979 and its Current Crisis and Transformation, In: Cultural  Dynamics, 1999, Vol. 11., p. 

136 
34

 Ib.id., p.137. 
35

 JEAN-PIERRE CABESTAN: The Political and Practical Obstacles to the Reform of the Judiciary and the Establishment 

of a Rule of Law in China, In: Journal of Chinese Political Science, Volume 10, Number 1, April 2005,  p. 44. 
36

 PEERENBOM , Op. Cit., p. xiii. 
37

 PITMAN B. POTTER: The Chinese Legal Sytsem, Globalization and Legal Culture, London and New York 2005, 

Routledge, p. 20. 
38

 PEERENBOM , Op. Cit, p. 9. 
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1. Some elements of the legal culture of the imperial China are living reality in modern China. 

We can mention the autocratic style of the excercise of power, the instrumentalist view of 

law, the rights’ definiciency, tha avoiding of legal proceses by the people, the apply of the 
law as a penal tool. 

2. The imperial China’s legal system is inseparable from the confucianism and legalism. There 
are very important elements of confucianism int he legal norms: the compulsory aspect of 

moral obligations, the social hierarchy, the emphasising the moral ideas over against the 

law, the importance of moral education. If somebody harmed the state law of the confucian 

ethics, the perpetrator was punished by very harsly. The government of imperial China 

applied the legalist ideas about law, all human and natural force served the state and the 

emperor, the most essential toll for directing the state is the law which complusory for 

everyone. 

3. The avoiding the legal processes is the very long tradition of the chinese society. The basis 

of this is that confucian view which stated that the law is the last tool for directing people 

nad the law has no role int he moral character of people. 

4. The legal culture can change but it is hard to change by force. Mao applied the legal system 

of Sovetunion, besides he applied the olda imperial legal traditions of China. We can 

mention the dominance of the state, the preference of the state’ interests, denying of the 
plural views, the political indoctrinations, the maintining of the class hierarchin in another 

form, the obedience, applying the moral ruler’s image, the mainting of the harsh penal 
system. The law is equal with politics which hanged from the will of the ruler, for the 

magistrates it was complusory to know the state orthodoxy. The law did not limit the state. 

5. After 1978 the new regime started to build a new legal system which consisted economical 

laws int he begginning. But the economical regulation necessity spilled-over to other 

segments of the state and society. Today China has a modern legal system which is based 

ont he western ideas of law. 

6. The society has started to move from „Gemeinschaft” to „Gesellschaft”. The collective 
society has started to change, the contracts are more and more importants, the trial’s number 
are significantly increased. The legal knowledge and legal conscoiusness has become 

contimually complex. 

7. In the last two decade there are some very imoprtant legal institution which was 

incorportaed int he chinese lgal system (private proprety, human rights, „rula of law”). 
These rights are defended by the state and if someone’s rights is harmed, the state must pay 
a compensation. 

8. There were no lawyers in the imperial China, the law has not become an autonom sphera of 

the society, that’s why the prestige of the lawyers is very limited. 
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