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I. Description of the research topic and research method 

 

Francis Fukuyama in his book published in 1997
1
 examined the relationship between the 

development of the economy of the certain country and the level of trust among the members 

of the given society. The message of his work is that the level of trust among the members of 

a certain nation has a main impact on the economy of their country. The level of trust affects 

not only the structure of the economy but also the transactional costs. In societies where the 

level of trust is low, the transactional costs increase. Transactional costs have implications in 

the legal area as well, both in turns of law making and the application of the law. This is 

because as the number and volume of regulatory measures increase there will be an emerging 

need for people and institutions that will be able to apply these laws. The differences between 

the levels of trust of nations have an impact on cross-border trade as well; therefore it is 

interesting to examine this question in the context of the European Union, more particularly 

with regard to the internal market.  

 

Information and access to information not only play essential roles in the economy but also 

can determine the level of trust among the members of the society. Therefore these issues 

cannot be separated from each other. The higher the level of trust among the members of the 

society the more information they will – even voluntary – disclose to each other. This rule 

applies in economic transactions as well. For example, in the field of consumer transactions it 

means that if the consumer can trust the trader and the consumer is offered a number of 

payment options including bank transfer and paying with credit cards, the consumer will not 

be reluctant to send his credit card data to the trader. On the contrary, if the consumer 

purchases something over the internet form a trader with whom he has no previous 

experience, a reasonable consumer would probably like to acquire as much information as 

possible and reasonable about the trader and the product. However, in many cases the traders 

might be reluctant to disclose the information that the consumer might desire to know unless 

the law requires them to do so.  

 

Therefore, in many cases in order to enhance the level of trust, the law will intrude into the 

interrelated system of information and trust. Regulatory intrusion in relationships that are 

supposed to be based on mutual trust is always risky. It can either enhance or weaken the 

                                                 
1
 Francis Fukuyama: Bizalom, Európa Kiadó, Budapest, 2007. 
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level of trust. In societies, where the level of trust among the members of the society is 

traditionally low, the legal regulation of trust-based transactions can for a certain period of 

time at the superficial level enhance the level of trust, however, in those cases the trust will 

not be based on the personal experiences of the members of the society, but on the law and the 

enforcement of the law. Therefore, in a larger context, it can even weaken the level of 

inherent trust among the members of the society. This is because the more detailed the law is, 

the more problems and questions it can create when it is adopted and applied. During the law 

making process the fight between the different interest groups can lower the level of trust in 

the society at large. The application of very detailed and extensive laws can also decrease the 

level of trust as the parties and courts might interpret the rules contrariwise. Of course, one 

can say that these negative effects can be prevented by making proper or so to say perfect 

laws. However, making perfect laws is just something that is very hard to achieve. This is the 

case in the European Union as well, where the finally adopted laws in many cases reflect a 

certain compromise among the interest groups. The efficiency of the regulation can be 

enhanced if the regulation itself is based on the results of private law making initiatives or on 

the self-regulation efforts of the interested parties.  

 

Based on these considerations two questions might arise: what is the good objective and what 

is the proper measure? Of course, the aim is not to answer these questions in generally, but in 

the context of my research topic. For more than a decade the European Union has been 

working on the development and fostering of the electronic commerce within the European 

Union. However, the real aim is not the development of electronic commerce, since it can 

only be a measure from the point of view of economic integration. From the point of view of 

the European economic integration, the real aim is to ensure the continuous growth and 

competitiveness of the European economy. Digital economy has an inevitable role in this 

regard.  The question is therefore, that through what means can the development of electronic 

commerce be ensured within the internal market, more particularly, how the trust in electronic 

commerce transaction can be enhanced. In this context during the research I examined 

whether the current primary and secondary sources of European law can ensure and/or 

enhance the level of trust in these transactions.  

 

The research was mainly based on the examination, interpretation and analysis of the different 

sources. The sources I used during the research include several types of legal sources and 

secondary sources: primary and secondary sources of European Union law, judgments of the 
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Court of Justice of the European Union, opinions of the advocate generals, national laws, 

judgments  of national courts, preparatory documents, model laws, reports, scholarly writings, 

etc. It is important to emphasize that during the research I paid special attention to the 

opinions of the advocate generals. This is because in many cases the advocate general and the 

Court reached different conclusions showing that sometime it is just not possible to give 

definitive answers to the questions concerning the interpretation of certain pieces of European 

Union law adopted in this area. Regarding the analysis of the relevant secondary sources of 

European Union law, the research examined not only the final text of the respective source, 

but also the documents prepared during the law making process to investigate and illustrate 

the role of the different stakeholders and institutions in the final texts.  

 

II. The structure of the thesis 

 

The dissertation examines that to what extend can the EU regulatory framework of electronic 

commerce transactions meet the needs of the market and contribute to its development. The 

development of electronic commerce essentially depends on the level of trust among the 

traders, between the consumers and traders, and also, between the traders and national laws 

and law enforcement authorities. The research examined the impact that the legal regulation 

can have on the level of trust.  

 

Due to the nature of European Union law, both the primary and secondary sources of 

European Union law contain provisions effecting electronic commerce within the internal 

market. And of course, the Court of Justice of the European Union has an inevitable role in 

the interpretation of these sources that cannot be overlooked. Although the primary sources of 

European Union law do not specially deal with the issue of electronic commerce, the Treaty 

provisions on the internal market and some special policies are applicable in the context of 

electronic commerce as well. Similarly, the necessary legal grounds for the adoption of 

secondary sources in this field, and also, for the procedures of the Court of Justice of the 

European Union are in the Treaty as well. Beyond the Treaty provisions, certain provisions of 

the Charter of Fundamental Rights have also relevance when one would apply the different 

sources of European Union dealing directly or indirectly with issues of electronic commerce. 

The set of secondary sources of European Union law affecting electronic commerce is quite 

extensive, and comprises of sources that are designed especially for electronic commerce and 
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more general sources that among other issues are applicable in the context of electronic 

commerce as well.    

 

The dissertation, with regard to the limitations concerning its length, is divided into four main 

parts. 

 

In the first part I examine the internal market provisions of the Treaty with regard to their 

impact on electronic commerce. The fundamentals of the European economic cooperation are 

enshrined in the Treaty, therefore the different policy initiatives of the European Union and 

the secondary sources of European Union law can exists only based on the Treaty, and within 

the boundaries set by the Treaty. During the examination of the internal market provisions of 

the Treaty in the field of electronic commerce I investigated that how these provisions are 

applied in this area and that whether the Court of Justice of the European Union applies 

different test when applies these provisions not in the traditional commercial transactions but 

in the context of electronic commerce. 

 

The second part of the dissertation is devoted to the examination and analysis of the different 

EU policy initiatives and actions adopted in the area of information society. This part is an 

especially important part of the thesis, since it investigates how the European Union aimed to 

set the objectives over the time, and also, that what measures were proposed to achieve the 

desired results. The results in many cases were the different pieces of secondary sources.  An 

interesting feature of the policy initiatives, plans and actions is the continuous search for the 

proper means to achieve the desired level of trust.  

 

The third part provides an overview of the relevant secondary sources of European Union law, 

structured and grouped in an order to show their relevance from the point of view of building 

trust in the electronic commerce market.  

 

The forth part of the dissertation examines some of the secondary sources of European Union 

law. The main aim of this part is to illustrate that what kind of regulatory measures were 

adopted at European level to tackle some of the challenges posed by electronic commerce. Of 

course, I do not aim to examine all the relevant legal sources in this regard. The focus is on 

the two that might be the two fundamental ones from the point of view of building trust in the 

electronic commerce market: the first relates to the private international law aspects of the 
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enforcement of contractual rights, and the second aims to enhance the level of trust in the 

information society service providers. Certainly, in the pre-contractual phase the level of trust 

is impacted by the rules on advertising, commercial communication and commercial 

practices. However, I do not discuss these issues in the dissertation since in these aspects the 

general rules apply, and there are no special rules especially designed for electronic 

commerce in this area. Although there are special rules dealing with the problem of 

unsolicited commercial communications, however I do not examine this question in the 

dissertation for two reasons: first, a proper discussion of this topic would require a separate 

dissertation, and second, this issue does not have a direct relevance from the point of view of 

the realization of a transaction and performance of contractual obligation, therefore it is not 

closely related to the narrow subject matter of the research. Although the research covered but 

the dissertation does not discuss the rules dealing with issues of the performance of contracts, 

contractual rights and guarantees. The research covered the examination of these issues only 

because the fear of the traders’ defective performance is one of the grounds why the 

consumers might have low confidence in electronic commerce. However, for these matters 

the general rules apply since there are no special rules designed for electronic commerce 

transaction in this area either.  

 

The dissertation ends with the part on conclusions of the findings of the research.  

 

III. Summary of the main conclusions 

 

Based on the findings of the research covered by the dissertation the following conclusions 

can be made: 

 

1. The first EU attempts to regulate certain aspects of the internet and internet activities 

emerged almost at the same time as businesses in the European Union started to use the 

internet for commercial purposes. The European Union and more particularly the Commission 

acted on the belief that the legal regulation of certain aspects of electronic commerce would 

foster the development of electronic commerce. However, the concern that whether the early 

EU-wide regulation of electronic commerce in 2000 was too early can be a valid one. The 

early regulation of electronic commerce at EU level prevented the member states from the 

opportunity to invent and develop their own solutions in their national laws for the legal 

challenges posed by the development of electronic commerce. Therefore the national laws 
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could not have been tested as to their possible efficiency and adequacy either. On the other 

hand, the fact that since its adoption in 2000 the directive on electronic commerce has not 

been modified might show the satisfaction of the member states with both the directive and 

the fact that these issues are regulated at EU level.  

 

2. Based on the examination and analysis of the relevant legal sources and case law, it seems 

that the Court of Justice of the European Union applies the same test for electronic commerce 

transactions and traditional transactions. However, the importance of the interpretation of EU 

law provided by the Court of Justice of the European Union is increasing regarding the 

application of the secondary sources of EU law. It is enough to think about the 

characterization of car rental services concluded online or the liability rules applicable to 

intermediary services providers providing search engine services. 

 

3. Most of the secondary legal sources affecting electronic commerce are based on the 

principle of minimum harmonization leaving room for the member states to adopt rules in line 

with their respective national interests. Although in many cases there are no studies available 

showing that the rules in the national laws going beyond that of the directives based on 

minimum harmonization would have deterrent effects on cross-border electronic commerce, 

the differences among the harmonized national laws can increase the transactional costs for 

both the businesses and consumers.  

 

4. Although it is not special only to the pieces of EU law affecting electronic commerce, it is 

important to note that the differences among the different language versions of the respective 

legal sources can increase the uncertainty concerning the application of these laws.   

 

5. Although adopting binding laws can be a good option to regulate certain areas of business 

activities, in the area of electronic commerce self-regulation and codes of conduct should play 

an important role. The need for self-regulation and codes of conduct is also emphasized in the 

directive on electronic commerce itself.  

 

6. The development of electronic commerce to a large extend depends on the available of 

adequate dispute resolution mechanisms tailored especially to the needs of electronic 

commerce. Although the need for such dispute resolution mechanisms had been emphasized 

as policy objectives at the EU-level, up until December of 2011 no effective steps were taken. 
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7. Regarding the examination of the subject of the research the conclusion can be made that 

the current framework of the relevant legal sources of the European Union is not capable of 

ensuring the desired level of trust in the heterogeneous European cultural and legal sphere.  

 

IV. Future applicability of the research and the theses  

 

The dissertation and the results of the underlying research can be utilized not only by the 

legislators both at national and European level but also in legal education and practice.  

 

Some parts of the research are already used as bases for the curriculum of some university 

courses, during which the students can learn not only the relevant sources of European Union 

law but also have the opportunity to see the practical problems arising out of such laws. 

Moreover, these courses through the examples of the laws adopted in the field of electronic 

commerce at the EU level provide an insight to the world of EU and regional lawmaking as 

well. 

 

Furthermore, the dissertation can be a useful source for practicing lawyers and members of 

the business society as well, concerning both the application of the internal market provisions 

of the TFEU to electronic commerce transactions and the examined and analyzed secondary 

legal sources. 
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