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The Hungarian nation is known to have been living in the Carpathian Basin for over a 
thousand and one hundred years. It was thousand years ago that the princely Árpád- 
family ruling over the then nomadic Hungarian state decided to join the community of 
the Christian states of contemporary Europe. However, the eastern relations of Hungari
ans were kept alive still for a long time to come, until as late as the turn of the 13th and 
14lh centuries, the strongest among them being those with Byzantium. By the time, how
ever, the Mongol expansion had shut the “Verecke gate” [i.e., the Verecke straits in the 
Carpathians] which opened eastwards toward Galicia, Hungarian politics took a com
plete turn to the West. Now the “Regensburg gate” became the new main direction of 
political orientation. With this political course changed, it was decided once for all that 
Hungarian politics, political and legal systems were to develop further as part of the 
continental Germanic-Latin-type legal system. In its traditions, structure and also in some 
of its operational principles, this new Hungarian system also permitted to preserve the 
ancient traditions which gave it somewhat different traits, or in other cases, though not 
too often, diverted the legal development in another direction.

I

The ancestral law is present from the very beginning of the existence of every people. 
Though the question of when law had actually appeared in Hungarian social develop
ment has remained unanswered, Hungarian tribes migrating on the steppe roads clearly 
seem to have had a certain system of norms. Seeming modest, but certain evidences in 
this respect are given by some law-related Bulgarian-Turkish and Khazar loan words of 
the Hungarian language such as törvény ( ‘law’), tanú (witness), bilincs (‘shackles’) bakó 
( ‘executioner’, ‘hangman’), orv (‘attacker from ambush’). The particular military inter
ests of the tribal and tribal confederation-period of Hungarian history required not only 
the building of a new political structure to be placed over the communities of blood, but 
created a new system of norms as well. Of course, in their efforts to be independent of 
the community, the political leadership or elite, the tribal-gentilitial aristocracy, could do 
nothing but place a greater emphasis on the value of and strict obedience to customs or 
try to introduce some new ones. Starting a systematic law-making process is conditional 
on a new coercive force which appears with the change of the political formulae,



namely, the state (as the form of political power institutionalized at the highest level and 
capable of forcing its population, subjects to obey). Law is one of the most effective 
means of coercion by the state, hence the state has ever since its birth always made claim 
to making laws of its own. Thus, by gradually colonizing the system of social regula
tions, the state transferred a considerable part of that system to the scope of activity of 
its own organs, and had the sanctioning of laws by the state recognized as a conceptual 
condition of law. Consequently, in defining the concept of law, the modern conception 
of law tends to regard this state sanctioning and enforceabilitity as a differentia sped- 
fica. Dating the appearance of the nomadic state at the 850s can now be said to have 
been generally accepted by the historians of Hungarian law, while legislation put down 
in writing (in codes) is dating from the 11th century, i.e., from the foundation of the 
Christian Hungarian kingdom as member of the community of European states, and 
finally, the process of placing law under full state control reached its peak with the fad
ing of the private-law (patrimonial) character of the royal power or with the rise of royal 
authority legitimated by public law ( 14,h—15th centuries). Within the category of sources 
of law, in addition to customary law, the state-initiated legislation developed its own 
new forms of legal rules such as statutes and -  deriving from the former as independent 
forms -  the privileges and decrees.

From the turn of the millennium onwards, pursuant to decisions by Prince Géza and 
King Stephen I (the Saint), the Hungarian legal system was to follow the pattern of the 
Roman-German-based legal system of community of Christian states in Europe, although 
the ancestral law also made its effect strongly felt in Hungarian legal life still for several 
centuries to come, and marked out the course of development of the consuetudo.

The rise of ancestral law goes back to the remote past, and we our knowledge of its 
components is rather sketchy. Only some fragments which we have to put together by 
the method of analogy to give a somewhat understandable picture. Sporadic messages 
from the past only give evidence to the existence of law rather than factual information 
on its content. So we have learned, for example, that sale and purchase formed a natural 
and frequent legal transaction among the 9'h-century Hungarians. Detailed rules for 
marriage, elaborated precisely after the model of rules for sale and purchase, also dem
onstrate that the everyday life continued within a legal framework. This early conception 
of marriage as a kind of purchase permits us to infer that there existed some antecedents 
of what later became the institutions of matrimonial property law. It is also known that 
Hungarians would introduce severe rules in wartime which refers to the existence of 
some kind of martial law. We know that for offences committed during military cam
paigns, offenders would be called to account and severely punished in a proper proce
dure. To be adduced as a further proof for the existence of the administration of justice 
and the germs of the judicial organization is the fact that certain Hungarian top leaders 
such as the gyula and the karkha were also charged with judicial functions. Apart from 
this rather scanty knowledge, there are certain clear evidences to the existence and force 
of the ancestral law such as customary law characteristic of the first centuries of Chris
tendom, the gentilitial foundations of Hungarian law and the ancient communal law, the 
latter being traceable mainly in private law. The institution of ancestral property, based 
on ties and law of kindred, the communal nature of the ancestral property, i.e., the en-
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tailment (ius aviticum), from which the standing of kins and the rights of the father, 
family and the gens arose.1

St. Stephen’s laws promised intervention primarily in public-law issues. Thus the 
greater part of private relations was left untouched by the new rules, so in this field the 
ancestral law lived on, now as customary law accepted and recognized even by the royal 
authority.

II

In the first centuries of the Christian Hungarian statehood, solely the ruler was entitled 
to make law. In the western part of Europe, a symbiosis of the Germanic common law 
and Roman law, the up-breaking structure of the Germanic tribal states and the ruins of 
the collapsing Roman Empire made the advance of rulers in the legislative field a centu- 
ries-long process. In that part of Europe the royal legislation gained ground under the 
cloak of common law, and it took a long time before law could rid itself of the pressure 
of the custom. In this respect, the state-founding Hungarian dynasty was in a more ad
vantageous position. Namely, following the decision on joining the western community, 
the required harmonization of laws, imposed as a condition on Hungarians, essentially 
supported the ruler’s legislative demands in respect of both content and form. It could 
not be questionable that King Stephen, who had led the whole change of the system, 
would formulate all rules governing the organizational and operation structure of the 
new social model in legal norms. Law-making, then has always been an integral part of 
Hungarian legal life ever since the time of our first crowned king. However, the effec
tiveness of decree was questionable -  to say the least. As the historian Ferenc Eckhart 
established, laws had produced but a little effect as their promulgation had been inci
dental so that even the law-courts had failed to come to hear of them -  to say nothing of 
society in general. Even if they were promulgated somewhere, there was hardly any 
person or body to take care of the proper keeping of those Latin-language documents 
and of their making available for use by readers. Nor could they be entered into effect, if 
-  according to the consuetudinary view of that age -  they opposed the old custom. On 
this account, until as late as the 16lh century the courts had only rarely referred to laws in 
reasoning their verdicts. A decree was the expressional of the king’s will which he for
mulated after hearing his councillors. The law showed hardly any difference from court 
decisions made in judicial processes (in issues concerning the judicature and the gov
ernment alike). Laws were first issued in the form of a privilege. The most part of laws 
from the age of Árpádian dynasty does not refer to a well-considered legislative concep
tion; their contents were highly ramified and their structure lacked any clear legal con
ception. Characteristically, the rulers would initially apply penal-law norms; while the 
legal regulation of private-law cases started developing only after the 13th century.

Thus it was customary law that constituted the most powerful element of the me
dieval law and order: even from the aspect of its formation and further development, it 
formed the most appropriate means to regulate the life of society. The legislative activi
ties of the first Hungarian rulers aimed to create proper frameworks for social life, a
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structure for a new state organization and also the highest level of exercising the royal 
powers. The brute force of power, authority and the factors of conviction were con
fronted with the low effectiveness of the undeveloped or primitive administrative or
ganization, as well as with the convincing force of traditional values and the internal 
customary order of closed communities. Thus, thereafter, the royal law could in no way 
carry out the comprehensive and detailed regulation of living conditions. As to the latter, 
two sources offered a solution. One of them was the survival of law and customary order 
preceding the formation of the state, the other being the administration of justice (judi
cial law) which would give concrete answer to concrete legal conflicts.

The custom system of the ancient society quite naturally went over to the new so
cial and legal construction. In fields where the new power abstained from any interfer
ing, the ancestral law, which survived in the form of customary law, invariably remained 
the main regulator of social life. This significant legal material was later cleared from all 
superfluous elements completed and updated and amended by a judge appointed by the 
state which -  as the decisive factor of the legal life of later decades and centuries -  cou
pled all this with its own coercive power. It was this way that several (legal) institutions 
which originated in the old society of kindred were gradually built in the law of the new 
system.

Since adaptation was practically carried out (with a few exceptions) by the adminis
tration of justice, it was this model of law formation that eventually would constitute 
the main source of customary law. As the age of the first kings became a thing of the 
remote past, so gained the judiciary practice in importance which would flexibly adapt 
itself to the socioeconomic development. Improving the effectiveness of legislation by 
lessening its hesitation and heaviness, the administration of justice with its new role 
sought to respond directly to the daily problems of interpreting the laws. For the new 
landowners as the builders of power this proved to be a proper tool for enforcing their 
supremacy and declaring their power. Various lower-level communities (counties, 
privileged districts, towns and villages) were able to build their local, self-governing 
organizations around their autonomous judicature as basic element of various autono
mies, both feudal and corporate. For those smaller or larger communities of society, to 
obtain the right to dispense justice -  and then to practise the administration of justice -  
(privilegium fori, immunity, ius gladii, right of municipal judicature, etc.) meant the 
foundations of self-government.

Thus it was not by chance that customary law (consuetudo) constituted the most 
decisive source of law in Hungarian legal history until as late as the 18th century. Law 
which had been formed by the medieval judicial practice only slowly, gradually an in no 
way spectacularly yielded to the pressure of the made (written) law.2

This predominant role of customary law in Hungarian law produced a substantial 
effect on the whole of law, determining at the same time, the dimensions and intensity of 
the effects of European law in Hungary as well as the effectiveness of the harmonization 
of laws, which had been attempted as part of modernization efforts, based mainly on the 
use of written law.

Initially, a law had been the expression of the will of the king and his councillors, an 
intent to make law in the form of a privilege (royal decree). In contrast with customary law,
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the effectiveness and prestige of decrees were low, and their enforcement -  for lack of a 
developed and reliable executive apparatus -  was incidental. Its significance increased only 
with the strengthening of feudal legislation in parallel with the growing political weight it 
had achieved within the framework of the feudal dualism prevailing in the feudal National 
Assembly (i.e., feudal parliament). Having been given more and more opportunities to 
have a say in national politics, the county nobility (gentry) seemed to be suitable for the 
executive role which they undertook, though under strict conditions (right to object).

With the feudalism fully developed, the king had to take note first of efforts the 
magnates were making to extend their power, then of similar efforts on the part of the 
lesser nobility. In this process the individual levels of the administrative apparatus or
ganized around the person of the king were occupied by the representatives of the two 
mentioned social strata. Step by step, the feudal estates placed the National Assembly in 
the centre of power and made it one of its main duties to make decisions on fundamental 
issues. In the wake of all this, royal decrees were placed under the competence of the 
National Assembly, similarly, the right to make law was also transferred to the Assem
bly. The rules governing the initiation, scope of validity and effect of the parliamentary 
law or decree, created as described above, were naturally widely different from the pre
vious ones. Thus in the feudal society, the National Assembly or Diet became the indis
putable depository of law-making, while in the formula of the feudal dualism, the right 
to make legal decisions resulting from a compromise between the estats and the king 
was divided between the rex and regnivn (Estates). As legislation strengthened, the 
relationship between customary law and made (written) law became an increasingly 
important question. Written law, to wit, is to reflect the direct political will of the legis
lator, expressing the central resolutions of the state in contrast with customary law which 
is to represent particular (but in any case local) interests. To achieve a higher intensity of 
legislation and its competitive position against customary law requires not only a politi
cal intention (which with the appearance of feudal centralization was no longer absent 
from the political life), but also the wide spreading of literacy, the rise of a wide secular 
and jurisprudent social layer and a well-organized local executive apparatus ready to 
cooperate with and accept the intentions of the central legislation.

Laws adopted by the feudal-representative national assemblies would take the first 
or second place in the hierarchy of legal regulations only in the feudal state, weakening 
the force of customary law to some extent and preceding even the royal legislation. 
Although the age of absolute monarchies brought a renaissance of royal decrees, though 
transitionally, but the basically law-centered trend in the continental legal development 
would ensure, in the long run, ensure the priority of proper laws. Representing the sov
ereignty of the nation later the people, the parliament was only entitled to legislation, 
hence it followed that the result of its legislative activity, the law (act) would be sur
rounded with higher and higher prestige. Accordingly, the legislative acts of various 
state organs would be, in the long term, subordinated to the former. In the Middle Ages, 
however, it was still not able to break the power of customs which regulated the every
day life of communities, that is, to supersede the primary regulating role of customary 
law. Under the system of customary law, the predominant practice was to find a unique 
response to a concrete problem, and the responses were almost plastically adjusted to
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the daily demands of the major part of society. The popularity of national (common) law 
made up of such solutions and its strength were indisputable until the 19th century.

The legislator was well aware of the weakness of decrees. Though toward the end 
of the Middle Ages, the decree -  ridding itself of its to its basically unique (verdict), i.e., 
privilege character -  could progress to an articulate formulation with all the necessary 
formal requirements and requisites of validity, yet the legislator would try to find legiti
macy in the custom still for several centuries to come. He seemingly was not confident 
of his own strength when emphasized the custom-based force of decrees: “... according 
to the country’s custom o f old standing ...” Even the 16th century tended to attribute 
“law-destroying”, “law-substituting” and “law-interpreting” functions to customary law. 
“Custom has three kinds o f force; namely, an interpreting force because it is the best 
interpreter o f laws; thus whenever the decree is unambiguous, we have to resort to the 
local custom; and if  it gives proper information, we should not depart from the meaning 
custom had assigned to it. Secondly, it has a law-destructing force as it annuls the de
cree when it goes against custom. Thirdly, it has a law-substituting force as it can sub
stitute for a missing decree." -  so the Tripartitum reads.3

The separation of branches of law is a rather late phenomenon of Hungarian legal 
history. The separation and delimitation of the individual groups of legal rules, that is, 
the development of branches of law, were going on in close connection with the devel
opment of jurisprudence, as well as with that of the demands legal dogmatics, and also 
with the evolvement of the methodology of solving problems, both theoretical and prac
tical. It was not until the 17th—I8,h centuries that jurisprudence began making claim to 
systematization. In the major part of the Middle Ages private law and public law were 
not separated. The public law of the Middle Ages (especially in the truly feudal-minded 
period of that age) would usually be treated as primate law owing to the divided state of 
public authority. As a consequence of prevailing feudal conditions, public rights would 
often go over into private ownership, and were treated accordingly. The right to rule 
became, for example, the right of the family, and so the state as a private estate, after the 
family head’s death, would be divided among the family members. Under the pretext of 
private law (in the forms of purchase, pawn, inheritance, contract) public rights of high 
importance could be obtained. Private law, in turn, would often change into public law, 
including the ownership of the land, the public administration and judicature, or even the 
rights and service duties of the military power. Criminal proceedings were conducted by 
private-law means and private-law sanction were applied against criminal acts. As is 
known, the division of the legal system into branches of law in the medieval continental law 
began with the separation of public law. Differentiation, the ramification of branches of 
law from the uniform terrain of law, started with the rise of public law (constitutional 
law), taken in a strict sense. Although the germs of constitutional law or Staatsrecht in 
the later German terminology could be found in the circumscription of public authority, 
or in a more precise definition of the concept of public authority, as early as 13th—14,h 
centuries, yet the detachment of further layers from public law to form separate branches 
had to be waited for until the 19"'-20'h centuries.4

A characteristic trait of Hungarian legal development was that in the long period 
spanning from the foundation of the Christian state to the bourgeois transformation, a
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variety of constitutional models (accordingly, different legal structures and regulations 
also) were collaterally existing. The system of Estates was not a formation following 
feudalism, but certain feudal traits would come in sight under the conditions of the sys
tem of Estates which had been present from the outset. Even absolutism was never able 
to supersede this system of Estates; all what monarchy could to was to influence and 
occasionally change -  by some provisional dictatorial experiments -  certain elements of 
the Estates-ruled state, which then lived on.

Having fully developed and come to fruition in the European centrum, feudalism 
and feudal law could produce but little, if any effect on the peripheral regions. Periph
eral societies which could catch up with the development of the centrum much later, 
often with a time lag of centuries, in the 10th—11th centuries, got acquainted only with the 
institutions of the declining feudalism, and it was only the rising rule of Estates that 
could exert a major influence on their structure. It was not otherwise in Hungary, either, 
where only one particular element of feudalism could take shape, namely, the personal 
nature of relationship between the king and his family members. However, missing were 
such traits as the contractual relations, balance of services and return services, the spe
cial freedom and standing of vassals, mutual fidelity, the system of the expropriated 
rights of lords, and the substantive aspects of feudal relationship. Obviously, feudal law, 
for lack of the underlying feudalism, could neither develop nor spread after the western 
pattern. However, some traces of feudal relations can be found in the 13,h-century insti
tutions of ecclesiastical nobles (praediales), which embraced the feudal thought, and in 
the institution of familiarity (familiaritas) which was in its heydays in the 14"' century to 
lose in significance later.5

From the 9lh century onwards, Byzantine sources contained an increasing num
ber of records on Hungarians. In those records Hungarian tribes would be described 
now as rivals now as allies of the Byzantine Empire. This relationship which initially 
had been mainly military in character, later turned into a traditional and more refines 
one. The 10<lhc century saw the end of the period of marauding military raids of Hun
garian tribes. This involved a change in the nature of the Byzantine relations as well. 
After the process of conquering what is now Hungary had come to an end, many Hun
garian tribal chiefs adopted Christianity and received baptism in Byzantium, and 
eastern Christian missionaries and church organizers came in increasing numbers to 
the country. Occasional contacts gradually developed into regular diplomatic, and 
later, dynastic relations. Political contacts between the Byzantine Empire and Hun
gary could also produce a certain degree of Byzantine influence on the early Hungar
ian law.

From the public-law aspects, in the early Hungarian state organization such acts as 
the designation of the prince, later king, as well as the order of seniority, the selection, 
presentation, election, confirmation and sacral anointing of the ruler seem certain to 
have been taken over from the Byzantine practice. The Hungarian jurist János Zlinszky 
considered it also as an embodiment of the Byzantine character of the early Hungarian 
royalty that Hungarian kings -  in contrast with the European custom -  had imposed 
dependence on the Church by reserving themselves the right of supervision over the 
prelates. Instead of a western-type feudal conception and hierarchy, a Roman-type, at
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the time of the state foundation mainly Byzantine-type, allegiance to the crown was a 
more characteristic trait. The liberation of servants by will, ban on the new marriage of 
those having found guilty in adultery and the permission of marriage of the non-guilty, 
and the acceptance of the marriage of clergymen are also referring to the to the Byzan
tine practice. Prescription, daughter’s quarter (portion of inheritance) and the widow’s 
rights also seem probably to have become parts of Hungarian law through Byzantine 
channels. Some historians tend to regard the Byzantine Emperor Bazilis Macedo’s 
teachings addressed to his son, Leo, as a prototype of King St. Stephen’s Adminitions 
(Admonitio) to his son (Imre), while others who regard the western king mirrors 
(Kônigsspiegel, speculum regum) as the source of the Admonitions.

Byzantine connections, which had preceded the western Christian relations by a 
century and been fostered until the 13lh century, left a rather deep impression on Hun
garian legal life.6 Neither Hungary's joining the West nor the influence of the Christian 
Europe could seriously neutralize the Byzantine effect. Hungarian magnates elected that 
Prince Béla king in 1172 who had been educated and living in Byzantium, and who 
later as King Béla III introduced the use of written documents in Hungarian public 
administration and it was also under his that the first “authentic place” (ecclesiastical 
institutions called loca authentica et credibilia performing notarial functions) was set 
up and became known as the Chapter of Veszprém. It was also through the Byzantine 
contacts that the effect of the Roman positive law would also be strongly felt in Hun
garian law.7

Since the Hungarian political elite -  as a consequence of the mentioned political 
decision in favour of a Christian state foundation -  adopted the European models of 
society, state, law, ideology and economy, in their efforts to found and strengthen the 
new Christian state, Hungarian ruler had to have recourse also to jurists -  in addition to 
political and military advisers, missionaries and church organizers. Forming an impor
tant demand among the (political, ideological, economic and social) conditions the 
European community of Christian states had imposed on Hungary’s accession was the 
harmonization of laws. Namely, the “nationalization” of the ancestral law and the adop
tion of European legal institutions also necessitated the adoption of many rules of the 
European law. Thus was it that canon law, Roman law and several rules of Germanic 
laws came to form part of Hungarian law...

This way the adoption of the European patter, which essentially resulted from the 
Germanic legal development, also guarantied the effect of Germanic law. This effect 
would be markedly enhanced by economic and cultural relations maintained with the 
German states, the significant role of the latter followed from the geographical proximity 
too, as well as by the Central-Europe-oriented expansion program of German foreign 
policy, and later also by the rule of the Habsburg House in Hungary. Also the German 
universities constituted the main destination of peregrination, that they’re the most favoured 
places of Hungarian Protestant students. Having returned from their university studies 
abroad, jurists would utilize their knowledge immediately in practice, by which they 
paved the way for the intrusion of the German conception of law. A legal historian, Imre 
Hajnik thought the above discussed influence to have come across mainly in the medie
val institutions of Hungarian procedural law and also in the strong Germanic founda-
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tions of Hungarian-Angevin connections. The distinguished treatment accorded to the 
hospes movement, the warm reception and privileges which the Hungarian royal author
ity accorded to the settlers seemed to guarantee the right of the German town-founding 
burghers to apply their own rules in their new homeland. Part of the Hungarian munici
pal rights is German in their origins, and the same applied to the major part of burghers. 
After the disastrous Mohács battle of 1526, which involved a 150-year Turkish occupa
tion of a good part of Hungary, the powerful effect of the Austrian legislation cannot be 
underestimated either. The sum total of all this intensified the effect of the German ele
ments of Hungarian law, and later, with the development of codification the German 
model -  owing to the analogous institutional system -  would always be taken into con
sideration.

Similarly, the effect the canon law (ius canonicum) produced on Hungary as a new 
member the European Christian community was unquestionable, all the more so as the 
country’s political and legal transformation was led by clerical advisers. The close co
operation and partnership between the Hungarian state and the Church ensured the 
peaceful co-existence of the secular state apparatus and the church organization, as well 
as of the secular law and canon law. Over and above the internal affairs of the Church, 
canon law was also to affect several private affairs of Christian individuals, regulating 
certain fields of such legal institutions as family, marriage, property rights or inheri
tance. Although a decisive and characteristic element of medieval law as it was, canon 
law could never reach as far as Roman law could, namely, that it could have ever been 
able to force the domestic law into the background. As it could get along peacefully with 
the domestic legal life, canon law showed only a particular development. Canon law 
made claim to influence only in such fields where the secular power -  with minor con
cessions -could renounce its presence and all what it claimed was nothing but a mere 
complementary role. Thus the Church sought to have influence in such domains of Hun
garian law as marriage and family, and within the latter -  at the level of individuals -  in 
what was then termed as kinship; claimed also participation in determining certain ele
ment of the right of inheritance; in criminal law, its role was restricted to proceedings 
connected with morals and honour (forgery, false oat, perjury). In these fields canon law 
became part of the national law. Its effectiveness was guarantied by the highly qualified 
legal experts of the Church who had acquired their knowledge of canon law at European 
universities to bring their expertise back to Hungary. The stability of law was also sup
ported by the consolidation of the ecclesiastical judicature. The judicial forum system of 
the Holy See made it possible that canon law “could keep its solid position” -  at a time 
when secular jurists (so-called “practitioners”) appeared in increasing appeared to de
fend the bastions of domestic law against the European law and the reception of Roman 
law. As canon law had absorbed many element of Roman law, it became a proper tool 
for adopting certain legal institutions of Roman law. However, it could not undertake to 
mediate Iustinian’s codified legal material.8

Hungarian law as Hungary joined the European community of Christian states also 
became part of the essentially Roman law-based continental law. In spite of this fact -  
and apart from the partial and indirect effects of indirect and mediation sources -  the full 
reception of Roman law in Hungary had to be waited for until as late as the country’s
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bourgeois transformation. In Europe, it was the dualism of barbaric common law and 
Roman law that paved the way for the reception of the latter. After having survived the 
period of the barbaric Germanic tribes by taking advantage of the benevolent neutrality 
of tribal chiefs and ruler, Roman law as the only existing and effective law -  at a critical 
point of development -  was able to prevail over the local laws and occupy its proper 
position to become once again the main regulating factor of the continent. Thus the more 
developed and stronger law triumphed over the weaker and inferior one. The advancing 
Hungarian conquerors found no trace of the once prevailing Roman law in the Car
pathian Basin. Hence, Hungarian ancestral law had not to encounter a more developed 
legal system. Therefore, customary law, developed from the ancestral law to form the 
medieval Hungarian law, had grown into a solid national legal system the 15th century 
(when the modernization of law by the help of Roman ought to have been put on the 
agenda in Hungary too) which could successfully prevent any attempt to this effect. In 
addition to all this, owing to some special traits of training law in Hungary, the category 
of jurists proficient in Roman law, who could have integrated it into the domestic law, 
was absent. The “practitioners” (secular jurists educated in the spirit of the prevailing 
practice of Hungarian judicature) planned to build high walls against, rather than 
receive and adopt Roman law.9 Hence it follows that Roman law in Hungary prior to 
1526 (the year of the mentioned Mohács Battle), while enjoyed a high prestige, could 
not be deemed an effective legal system. Until the 16th century, Roman-law effects 
could have been found only in traces, in vague references to some principle of Roman 
law or in terminological questions. Former graduates of western universities could use 
their expertise only on the pages of formularies or in the reasoning of judicial deci
sions. Though some Roman-law concepts would appear in legal terminology and even 
one or another theorem would rarely crop up, but they were mostly of formal signifi
cance only.10

Showing off his knowledge of Roman law, István Werbőczy, author of the Tripar
titum cited above, used some approaches reminiscent of Roman law. Thus he made an 
unsuccessful attempt to put the triple system of Hungarian law -  according to individu
als, things and actions -  into practice, and to formally adopt some general concepts and 
legal principle and use concepts with Roman-law relevance in Hungarian legal terminol
ogy. At any rate, the credit for the spreading effect of Roman law -  though it could only 
slowly gain ground in Hungary, divided into three parts after the Mohács Battle -  must 
go students attending foreign universities. The mediating effect of Austrian law is also 
undeniable. In reality, however, the role the Tripartitum had played in reducing custom
ary law in written form proved more significant than the effect of the mentioned tenden
cies. “Vainly did the 16th-century Hungarian humanists -  János Honterus, János Ba
ranyai Decsi and János Zsámboki [a.k.a. Joannes Sambucus] -  attempt to attain at least 
the partial reception o f [Justinin’s] Corpus Iuris, they were unable the break through 
the walls erected by the Tripartitum”. (Elemér Pólay) The economic backwardness of 
Hungarian society, the slow-down of development in commodity production did not 
really require a sophisticated Roman-law regulation. Long centuries had to elapse before 
Roman law could step out of the domain of jurisprudence to became part of the daily 
practice."
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III

The commencement o f codification in Europe can definitely be dated at the 15Ul century. 
The elaboration of codes of laws could become an actual program only in case of the 
existence and fulfillment of certain common preconditions. The political conditions of 
codification arose from the actual demands of the modern state which, in turn, resulted 
from the centralization of the royal power. Such factors as a systematic and well- 
considered legislation, the formation of a legal material adjusted to the designs of the 
royal power, a comprehensive, and so “codifiable”, legal regulation were seen to con
stitute the basic operational conditions of a state, provided it has a bureaucratic appara
tus, taken in the modern sense, a strong army organized from professional soldiers and a 
financial organization based on systematic taxation. The economic growth of society and 
the development of commodity production, the increasingly comprehensive commerce, 
the formation of the European market and the founding of national economies were all 
closely connected with the question of security in law. Stability of ownership, security in 
contractual relations and the calculability of law, even though not in their present sense, 
all appeared among the expectations of the economic actors. Whereas the internal de
velopment of law facilitated and necessitated a division of law by branches (which at the 
same time served as a basis for compiling law codes arranged by branches). While the 
state’s practical endeavours took shape primarily in the French and German power poli
cies the task of a theoretical preparation fell on Italian jurists who were to make Roman 
law suitable for a general reception. The legal material those Italian jurists had compiled 
from their own commentaries on Roman law, as well as from such other sources as the 
municipal laws of Italian city-states customary law and occasionally even from rules of 
canon law, served as a model for future codes of law. It was on this theoretical basis that 
the first wave of codification swept over Europe. Penal codes appeared in rapid succes
sion in German towns and principalities, more particularly, in such places as Nuremberg 
(1481), Tyrol (1499), Bamberg (1507, Lower Austria (1514) and Brandenburg (1516), 
extended to the whole Empire was the Constitutio Criminalis Carolina or Emperor 
Charles V’s Peinliclte Gerichtsordnung, and in France the ordonnaces criminelles, 
which depended on the rulers’ dispositions and mirrored the limits of their tolerance , 
meant in this respect the legal regulation, namely, decrees by Louis XII and Francis I in 
1498 and in 1539, respectively. As compared to the western states of Europe, codifica
tion in Hungary was a rather belated phenomenon. In the discussed period, political 
conditions explicitly hindered rather than encouraged any legislative activity.

Such facts as the tripartite Hungarian state, the divided state power, the integrative 
endeavours of the Habsburg dynasty having come to the throne in the country’s western 
part, the eastern-type despotism of the Turkish Empire in the Midland and the relative 
feudal dependence of Transylvania all marked out different developmental courses for 
the individual part of the country, which in any case were detrimental to the unity of the 
state. Thus any centralization could only be a partial one in view of the country’s divi
sion. The country’s economic growth slowed down and commodity production, which 
had been flourishing under the renaissance monarchy, also declined. Similarly, in view 
of the division, the authority of legislature could not anticipate a better reputation of the
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would-be codes, indeed, this chance markedly worsened as the particular rights 
strengthened and the conflict between the Vienna centre and the counties grew keener. 
Under the conditions, missing were such factors as the unity of the state, the unity of 
law, the reception of Roman law that underlay the western codifications, and even the 
cultivation of jurisprudence in general. (As the reception of Roman law in Hungary 
failed to make a headway or at least its effect was very weak, it could not promote the 
development of the specific branches of law, at the same time, this process was even 
hindered by omnipotent customary law with its predominant role in Hungarian legal life. 
Moreover, with its belated development, Hungarian jurisprudence , which devoted itself 
mainly to the study and evaluation of customary law, also counteracted codification.)

At the turn of the 15'h and 16th centuries, the Hungarian National Assembly (Diet) 
had held several debates over problems concerning an overall legal regulation, but failed 
to produce a comprehensive code for any single field of the legal system. The Diets of 
1498 and 1500 made it an obligation of the executive power to collect and systematize 
the rules of the national customary law, while those of 1514 and 1515 prescribed the 
collection and revision of decrees. The break in the country’s statehood, the Habsburgs’ 
succession on the throne, and with this, the transfer of the country’s centrum to a region 
beyond the national borders, an almost 150-year long state of war with the Turks, the 
peculiar way the Vienna government sought to enforce its interests and the assimilative 
endeavours of the Habsburg absolutism were all unfavourable to settling the problems of 
the Hungarian national law, even more so to codification. Consequently, the collection 
of decrees and gathering of the rules of customary law could be carried out in the form 
of privates enterprises.

Although the 16th century still failed to bring a complete collection of written rules, 
but saw the completion of customary-law codes of age long effect. The legendary 
Tripartitum (1517) collected and systematized by Protonotary István Werbőczy became 
the Bible, as it were, of jurists (and not only of the nobility). Ferdinand I set up a com
mission or “deputation” as early as 1550 to revise and update Werbőczy’s work. The 
resulting work was given the title of Quadripartitum( 1553), but its effect was less sig
nificant. Due to the Vienna government’s politically motivated and (from Hungarian 
aspect) unconstitutional strivings, the latter work met with antipathy among the Hun
garian Estates who prevented it from being codified as a definite legislation.

In addition to the Tripartitums, the Collection of Hungarian Laws was also com
piled by jurists, characteristically also as a private undertaking. First, in 1581, the histo
rian Joannes Sambucus attached the texts of decrees collected by himself to Bonfini’s 
historical work. Thereafter, Zakariás and Miklós Telegdy, bishops of Nyitra and Pécs, 
respectively, published their revised and enlarged collections (1584). This collection of 
laws would be given the title of Corpus Iuris seu decretum generale in its 1696 edition 
published by Márton Szentiványi in the town of Nagyszombat. By then it had become a 
very authoritative, repeatedly published and updated collection widely used by judges 
and jurists.

The relatively more developed state of the Principality of Transylvania is shown by 
the fact that the prince-initiated centralization, though within the bounds of the country’s 
relative independence, together with a marked economic growth made it imperative to
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collect the legal material. Its main elements included Prince Gábor Bethlen’s Speeci- 
men juridici processus (1619) containing the then existing procedural rules; Prince 
György Rákóczi II’s collection entitle “Approbatae constitutiones regni Transylvaniae 
et Partimu Hungáriáé eidem annexarum" containing a systematized body of laws adopted 
by the Transylvania National Assembly until 1653. These codes were continued by 
“Compilatae constitutiones ...” (1653-1669) and “Articuli novellámul . ..” (1744-1848) 
the compilers of which proceeded along the same path, that is, they did not venture to 
settle the problems of legal branches, instead they systematized the whole legal material 
of Transylvania according to certain principles of selection. Though these works demon
strated serious efforts to produce comprehensive collections, but they can in no way be 
considered as codification in the proper sense of the term.12

The king’s right to issue patents was the main tool in Vienna’s hands to influence 
the development of Hungarian law, but the Hungarian counties also developed their own 
particular, consuetudo-bascâ practice to counteract or limit the ruler’s will. Between the 
two of them, the National Assembly composed of the Estates made its laws with varying 
intensity, but the enforcement of those laws depended again on the legal practice of 
Estates. The possibility of breaking out of this deadlock was two directional: the coun
try’s unification coupled with a strong central power might have given a chance for 
developing a uniform legal system. On the other hand, higher education in law might 
have provided a scientific foundation for codification.

While the first condition was fulfilled, but in the Habsburg-ruled Hungary the 
struggle between absolutism and the feudal representative model -  though within con
stitutional bounds -  would not cease until the late period of Hungarian feudalism. This 
fact alone lent itself to hindering proper arrangements to be made in Hungarian law. 
Higher education in law was for a long time present without any marked effect in the 
country’s legal life. Founded in 1635, the University of Nagyszombat opened its faculty 
of law in 1667 where three professors of law would hold courses for decades to barely a 
dozen of students in Roman law and jus pcitrium , “theoretice” and “pratictice”, Even 
though promoted by the enlightened absolutism, this professional training with its rather 
low effectiveness would not be able to gain ascendancy over legal life until the begin
ning of the bourgeois legal system. Introduced in parallel with the former, the system of 
academies of law, that is, a network of law colleges, which initially had serves to train 
Protestant students not admitted to the university, would make education accessible to 
greater masses of students (especially after Catholic lycées and state academies of law 
been organized as a reaction to the former). These educational institutions, however, 
were not ones to cultivate jurisprudence on a high scientific level as were much nearer to 
practice than to theory. The true scholars of jurisprudence were absorbed in analyzing 
the sources and had no ambition to develop law theoretically and systematically.

lus commune (common law) constituted -  in principle -  a source of law in Hun
gary until the bourgeois transformation, though with different emphases. Until the I6'h 
century, law-courts could freely draw on the European practice of common law, though 
serious tensions arose between the hardly cognizable common law and the Hungarian 
consuetudo. After the 16'h century, the application of common law in Hungary was in
fluenced by political considerations. Having come to the throne, the Habsburgs planned
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to strongly restrict the sovereignty of Hungary. On this account, the law of the German- 
Roman Empire (the emperor’s law, i.e., ius imperiale) was regarded by the Estates as 
common law. Thus its acceptance and application was tantamount to giving up inde
pendence and recognizing the emperor’s supremacy in the eyes of contemporary Hun
garians. Thus the influence of ius commune was strongly limited in Hungary. Common 
law, which formerly had been accepted even by István Werbőczy, was now qualified as 
the emperor’s law by the authors of the Quadripartitum, and as such was deemed invalid 
in Hungary. The legislature explicitly denied the reception of common law, and juris
prudence also refused to accept any reception. So the interpretation of this common law 
was left to law-courts which time and again would use rules of the European common 
law, but would never call it common law, instead they would refer to it only as old law 
or ancient custom. So it happened that their verdicts gave evidence to the reception of 
some common European principles and rules.1 ’

It would be unjustifiable to make no mention of the great effect the enlightened ab
solutism produced on the development of law. The peace treaty closing Ference Rákóczi 
ITs war of independence and the 1715 National Assembly opened a new epoch in the 
history of law, which in a certain sense could also be termed as a foundation period in 
the development of the bourgeois nation state’s legal system, still more so in the mod
ernization of Hungarian law. Characteristic of endeavours made by the enlightened 
absolutistic state were -  coming from the intrinsic nature of that form of government -  
such designs as intervention in old law, legislative activity and the overall re
arrangement of law, mainly in the field of public law. It was this field, namely, the con
stitutional circumscription of the royal powers where the most serious struggles had to 
be continued against the Estates and where both parties had to elaborate their own guar
antees. These efforts helped law develop its special branches, delineate the domain of 
public law, and thereby mark out the boundaries of private law.

In the public-law field, the designs of the Viennese government, that relied heavily 
on the Pragmática Sanctio, came into conflict with the conception of Estates defending 
their fundamental rights, but as the 18th century showed, these struggles had promoted a 
compromise which could acceptably reconcile the conflicting interests, and could turn 
the Hungarian constitutional life in the direction of the public-law framework defined 
under the 1790 Act: (“ ... the power of making, annulling and interpreting laws in Hun
gary and in her annexed parts shall be vested -  without violating the provisions of Act 
VIII of 1741 -  jointly and exclusively in the lawfully crown ruler and the lawfully as
sembled Estates and Corporations, and no one beside the former shall exercise those 
powers” (Act 12 of 1790) This compromise also served as a legal framework for con
stitutional movements of the Reform Era (1825-1848), but even for the reasoning un
derlying the Compromise of 1867. The less dynamic modernization of private law was 
characterized partly by the introduction of new institutions adapted to the requirement of 
the age, partly by the expression of the enlightened demand of absolutism by statutes. As 
to the former, Hungarian law offered no solutions, therefore, they had to recourse to the 
already existing legal institution of the Austrian hereditary provinces (as in the case of 
Acts 16 and 27 of 1715 which regulated the delivery of testaments) or used new ap
proaches after the western pattern (in cases of mortgage or preference in bankruptcy
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proceedings). In the latter case, absolutism plainly interfered with and modified the 
basic feudal structure and the ancient Hungarian legal system (cf., the questions of ur- 
haria). These modernization efforts, of course, mean the full renewal of the Hungarian 
legal system in the spirit of the bourgeois age, but they certainly meant a somewhat 
limited adoption of European law, and a particular kind of the harmonization of laws, 
which showed a little step forward in catching up with Europe and in efforts to break out 
of the role a peripheral nation had to play. The body of private law remained unchanged: 
the legislature would interpret Werboczy’s private law invariably on the basis of Hun
garian consuetudo, somewhat simplifying the rules at most. The legislature refined the 
legal provisions serving to maintains the prerogatives of nobles, confirmed the institu
tion of fee tail, provided for guardianship. The effect of the Enlightenment was more 
palpable in penal law: The legislature abolished the witchcraft tries, torture, and the 
“exotic” kinds of punishment, restricted corporal punishments, set up the country’s first 
house of correction in 1773, then the Domus Correctoria at Szempe in 1787, and also 
death penalty, though for a few years only. 1712 saw the commencement of codification 
as a results of which the draft of the first complete Hungarian penal code was submitted 
for approval by the National Assembly in 1795.14

IV

The notion of legal continuity that pervaded the views of the elite leading the country’s 
socioeconomic and political transition in 1989-90, has always been a characteristic 
trait o f the development o f the Hungarian bourgeois legal system. In this process two 
prevailing conceptions followed each other in time. This first was the theorem that the 
Hungarian legal system should be developed further on the basis of the basic institutions 
of feudal law by evolutionary, rather than revolutionary means, while the second view, 
which originated from the mentioned systemic change, maintained that only those insti
tutions should be ceased which distinctly impeded development and only those should 
be fundamentally changed which are unsuited to meet the requirements of the new sys
tem. And those seeming adjustable to the new requirements should be left intact. This 
conception ensured the continuity of law and underpinned the mechanism which -  rely
ing partly on the judicial practice, partly on the so very effective customary law -  could 
continuously shape and develop the parameters of the new legal system.

The formation of the new bourgeois legal system was not achieved by a revolution 
lasting but a few days or months. Its beginnings go back to the codification-oriented 
legal conceptions of the enlightened state power, when the ruler set up 24 so-called 
“systematic commissions” to perform the task of a nation-wide regulation of law, and 
also to make further plans. The failure of all this (i.e., the fall of the Josephinist system 
[of Joseph II]) urged the 1790 National Assembly to set up new commissions (“depu
tations” ).

The public-law compromise achieved after Joseph II’s death created a systematic 
and favourable situation unprecedented until that time for the modernization of law. The 
1791 public-law acts delineated a new Hungarian feudal constitution. The new notions
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of this constitution, based on the former fundamental laws, found full expression in the 
public-law rules of the National Assembly of 1790-91. Those widely-known acts guar
antied the country’s independence, enacted the division of powers of the feudal dualism 
and the main rules of governing. “Hungary, together with her annexed parts, shall be 
free and in respect of the whole mode of her governing (including the operation of gov
ernment bodies of any kind) shall be independent, that is, shall not be subjected to any 
other country or part of country, but shall have a statehood and constitution of her own, 
consequently, Hungary shall be a country directed and governed by her kings, by her 
own laws and customs, and not a country directed and governed in the same way as 
other [dependent] provinces are”. This formulation of independence and the enactment 
of governmental and legislative guarantees satisfied the moderates and so brought the 
more radical (feudal) reforms to a halt. Thus the Assembly would not discuss those 
reform any longer, instead sent out its commissions to elaborate further recommenda
tions. The tasks assigned to the nine commissions clearly show the subjects which the 
Diet could not articulate, but were deem important by Vienna government and/or by the 
Estates. An obvious task of the commission on public law and administration was to 
survey all issues concerning the legislature (national assemblies), the central government 
and public administration (Council of Governor-General), the municipalities (counties 
towns and other local authorities), and within this, in connection with pubic administra
tion, questions concerning public health and public auditing were given special empha
sis. These legal tasks were assigned in rather general terms, giving a free scope for ac
tion to the individual commissions. The commission on taxation had to work in the usual 
field: to define the households (portae), to distribute the tallies (a form of taxation called 
dicalis) and taxes, to collect taxes, to control public and private treasuries, to settle the 
public burdens, and to deal with the army supplies. The commission on socage was to 
discuss the problems of socage contracts and the free movement of serfs. The commis
sion on mining and coinage was to settle problems involved in mine cultivation, in the 
procedure of courts of mining as well as in the complains of mining-towns. The scien
tific commission was to deal -  in compliance with the instruction of the Ratio Educa- 
tionis -  with various issues ranging from the affairs of different educational institutions 
and colleges to the planned foundation of a Hungarian academy of sciences, primarily 
by providing a proper institutional background. The church commissions task was to re
instate the formerly ceased religious order and to regulate the pious order and the 
Catholic churches. The commision on demands and grievances examined propositions 
and complaints which had been submitted to the National Assembly concerning the 
subjects and work of the commissions.

Commissions which had been most meticulously instructed were those on com
merce and law. The declared task of the deputatio commerciali tricesitnali et objectis 
pitblicae economicae was to work out methods for the development of commerce (sur
veying also the possibilities of promotion and of removing the related difficulties). Its 
other responsibilities included: to deal with the development of infrastructure (road, 
channels, river regulations), to elaborate plans for creating proper conditions for factory 
foundations, take stock of factors facilitating the development of industry, elaborate a 
system incentive of import, organize the system of professional manpower supply, sub-
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mit proposals for silk industry and horse breeding, introduce foundations of public char
acter. The tasks of the commission on law included: to carry out a nation-wide organ
izational reform of judicature, renew the procedural rules, codify the private law, work 
out a penal code and a law on the bills of exchange, regulate the navigation affairs, and 
to manage the affairs of orphans. The techniques and highly detailed elaboration of the 
circumscription of the mentioned tasks were of style perceptibly contrasting with the 
usual, general delineation of tasks assigned to the other commission, which were only 
repeated by successive Diets.

The memorandum of the commission on commerce clearly showed the domain of 
legal regulation required by the development of economy. Thus the commission sub
mitted proposals for the boosting of industrial production, including the basic industrial 
production and mechanization, and also for the supply of professional and physical 
manpower. The development of communication roads and waterways was also included. 
The idea of founding a domestic commercial bank indicated problem with the independ
ence of the domestic banking and credit institutions, and the mercantilist conception, 
formed from Hungarian aspect, had to make demand on the change of the customs sys
tem. Commercial and customs agreements this commission had concluded on equal 
terms and its recommendations concerning the commercial and industrial (factory) con
ditions, as well as for the arrangement of rules for bills of exchanges by codification laid 
the foundations of the codification of modern private law. Raising the question of the 
legal entity in the nobiliary law on bills of exchange was an early challenge to the an
cient legal institution of entailment.

A good part of activity of the deputatio juridica collided with the feudal framework 
of serf relations, mainly because -  whether the drafting of the penal code or the regula
tion of the right of the law on bills of exchange, which needed proprietary guarantees, 
were concerned -  feudal privilages and serfdom would always appear as much debated 
problems. From the legal-history aspect, it was an important step forward in codification 
that the commission drafted the first bill on civil law and the first comprehensive code of 
penal law. The Projectum leguni civilium, however, could not be a draft bill of a veritable 
civil code, which it was really not, because it would have required the complete re
arrangement of ownership. Yet it could make several effective legal arrangements in a 
modern spirit in such legal fields as women’s rights or contract law, and within the latter, 
some debated problems of declarations and hypothecary law. Codification could not come 
to fruition in primate law even on the continent, but in penal law. In Hungary, too, it was 
not until 1895 that the first draft code that could be said all embracing was completed.

Proposals by these “systematic commissions”, however, would be placed on the 
agenda of commission meetings only for several decades, indeed, they seem to have 
been destined not to be discussed by the Diet. Nevertheless, the Estates decided to have 
them revised once more in 1827, and new versions of both the civil code and the praxis 
criminalis were drafted. The competent Diet commissions held discussions on new 
drafts of the penal code in 1829 and 1843, but none of them could become an act. The 
reason for the failure of those proposals lies undoubtedly in the given political constel
lations, on the one hand, but it should not be forgotten either that the underdeveloped 
state of the legal system played a similarly, if not more, important role in their failure.
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In that period, time was not ripe yet for such comprehensive legislative bills: this 
would have requited a scientifically founded elaboration of conditions for the branch 
specification of whole field of law, on the one hand, and the existence of a political 
structure capable of receiving the modern European principles, on the other. Even so, 
the mentioned partial result and laws regulating some specific fields of law succeeded in 
breaking through the walls of feudal law.

In fields where the interests of he government and the Estates were not conflicting, 
as in the development of special administration and commerce, or in other legal ar
rangements, marked results were achieved. At the National Assembly of 1839-^41, a 
whole series of private-law acts was passed by the Estates and sanctioned by the ruler to 
serve as a basis of the Hungarian bourgeois private law. Thus the proposals the commer
cial commission-had initiated in 1790-91 ripened to become public acts by 1839-40. At 
the same Assembly, the Estates adopted the act on bills of exchange and the act on bank
ruptcy which increased safety in credit and cash-flow, by warranting the interest of the 
creditor against the debtor incapable of repaying. During the same session of National 
Assembly the Estates also enacted what can be regarded as the early form of the authen
tic registration of landed property, namely, the act on land register and mortgage. By 
obliging the towns to keep separate records on land ownership, in addition to records on 
mortgage, this Assembly decision laid the foundation of the modern land register. 
Moreover, the Assembly also adopted a packet of law serving the development of in
dustry and commerce that consisted of an act on factories and another one governing the 
operations of commercial bodies and brokers, and also acts on carriers and partnerships 
(or unlimited companies).

An act was adopted as early as 1836 on private enterprises which contributed to the 
country’s commerce and general welfare, which act already knew -  apart from private 
investors -  the notion of “social associations” as well. Another act of the same National 
Assembly, which concerned the building of a permanent bridge between Buda and Pest, 
already used the term “joint-stock company”. With this the contemporary legal termi
nology also recognized the rise of this form of property, though it had existed since the 
late 18'h century, but owing to its singularity, had left out of proper legal regulations. 
However, among the law-related articles of commercial acts adopted by the 1839-40 
Assembly, occupying a distinguished position was an article governing the partnerships.

The further development of this actively regulated zone of law primarily that of 
contract law would also give rise to changes in other branches of law: new conditions 
created by the commercial legislation cast more and more light upon the obsolescence of 
rules governing the ownership. The increasingly sophisticated public administration also 
made claim to the modernization of the legal system. Playing a prominent role in the 
formations of the legal reform ideas of political theoreticians was the “anticipatory” 
regulation of the discussed branches of law as a survey over the whole legal system. This 
transformation of basic branches of law, however, could not take place before the irri
tated political relations and growing social tensions did not come to a critical point. 
When the constitutional processes in 1848 make way for the modernization of this 
branch of law, the emphasis was shifted to constitutional regulations and reforms of 
ownership. It was not by chance either that codification that required a very meticulous
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work (as -  for instance -  the final elaboration of the penal code, though the 1838 pro
posal, which was quite modern even by international standards, was already available) 
finally failed to come about. This can be attributed mainly to the considerations of the 
sober jurist-politician Ferenc Deák. He realized the fact that a presumably lasting trans
formation of the legal sphere might only be possible in a quiet professional atmosphere 
free from the hectic politics. “... I personally do not deem either the present circum
stances of our country, or the mood in which we presently are, convenient to discuss 
such a law which needs a perfect tranquility. When such a law is made, emotion, fear 
must be absent; I think I am not far from the mark when I state that under the circum
stance we are not in such a mood in this respect.” Therefore, on his encouragement, 
debates over and presentation of several acts, designed to be submitted to the Spring 
session, were postponed to the next Assemly session(s), and they rest content with a 
declarative regulation. 1848 permitted only that much: to change only the fundamental 
principles.15

The modernization of Hungarian legal system, then, took place in a multi-stage 
process taking a decade. This process started with the 1848 April Acts designed to meet 
reform demands of the legislature and political movements of the Reform Era. Enthusi
astic reform endeavours characteristic of the first part of the 19lh century cleared the way 
for the ideas of the more advanced West-Europe. The reform-era legislation adopted 
such civil-law institutions as the trading company, bill of exchange, or bankruptcy. The 
April constitutional revolution declared and adopted fundamental legal principles which 
brought about thoroughgoing changes in the entire field of law, including equality before 
the law, general and proportionate sharing in public burdens, and the abolition of socage 
and entailment. Despite the fact that one of the most frequently cited items of the April 
law-packet concerned the government, the relationship between the government and the 
ruler and the change of restructuring of the National Assembly (including the changing 
of suffrage), the last feudal National Assembly also gave a legal form to the basic theses 
of the program of embourgeoisement and to the demand for a changed legal system. 
Such provisions as the declaration of the general and proportionate sharing in public 
burdens, enactment of the abolition of contract-based feudal rents, manorial courts, other 
burdens of serfs, including the ecclesiastical tithe, as well as the elimination of the an
cient legal institution of entailment were all resolutions of high importance. However, it 
was not by chance that these legal provisions that undermined the very bases of feudal 
right of succession, feudal ownership and serfdom did not go into the details, occasion
ally they were explicitly declarative, because from the aspect of codification they could 
hardly be regarded even as norms. Almost all of the few sectioned acts -  apart from the 
declaration of the abolition (or introduction) of a legal institution -  also included a la
conic turn: they desisted from the detailed elaboration of the given norm, leaving this 
task to the National Assembly to be convoked in the future. This task seemingly was 
beyond the power of the discussed Assembly, true, nor was time enough for a meticulous 
legislative work. Thus acts with texts that proved to be lasting recorded the formerly de
clared legal-constitutional demands in more modern form. Legislators certainly perceived 
that the stormy political events would make any systematic codification impossible and 
meaningless. This law packet hallmarked that dynamic bourgeois development which made
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Hungary ripe for a social change. However, as -  from the viewpoint of codification -  the 
underlying conditions could not ripen at an even pace for this transformation, the planned 
changes had to be distinguished according to the relative importance of the subject. The 
internal development of law demanded highly active legislation in the most characteristic 
field of public law (constitutional independence) and in the most significant sphere of pri
vate law (ownership). This, however, was not to mean that there were no changes in such 
other fields as -  for example -  contract law or penal law.16

Legal continuity was broken by the Habsburg dictatorship, a period of military rule 
what contemporaries termed as neo-absolutism. However, this is only partly true as it ap
plies only to public law. Retaliating against the revolution, the imperial power under
standably would not accept the above statement in respect of public law as in the eyes of 
power the 1848 acts were only a symbol of the revolution, therefore, it deemed constitu
tional continuity acceptable in connection with pre-1848 construction of the feudal Hun
gary. On the other hand, the Habsburg power not only accepted, but -  by means of its right 
to issue patents -  even promoted all changes in the private-law field. The missing regu
lations were made up for by introducing the pertinent Austrian rules which, in fact, offered 
a certain opportunity for modernization. A good number of these provisions (patents, stat
utes) remained in force even after the period of dictatorship, for example those founding 
the regular land registration. Starting out from its legitimacy, the Vienna government, how
ever, did not make concessions in issues concerning public law. And this, after the fall of 
dictatorship, inevitably led to the revival of the (1848) Hungarian public law.

The government of absolutism, though turned against the revolution, yet, in a re- 
tricted sense, followed in the footsteps of the revolution. Willy-nilly, it was forced to 
execute some of the achievements of the 1848 revolution, thus proving it to the posterity 
that the idea of introducing a bourgeois legal system inevitably emerged even under a 
centralized dictatorial rule. As a result, the nobiliary privileges and socage were abol
ished, serfs were really liberated, a general sharing in public burdens was introduced, 
preparatory works for a modern land registration were started and attempts were made at 
the separation of public administration and judicature. In penal law the idea of confine
ment was adopted, while in private law the European norms of the Austrian Civil Code 
were taken over. Even the dictatorship which so rigid in the public-law field undertook 
to reconsider some laws which the former transitional bourgeois regime had left in de
clarative form and introduce modern legal categories which had nor been institutional
ized yet. This Janus-faced dictatorship -  while maintaining its repressive policy -  in the 
economic field made a series of at least partly liberalism-inspired rules. For want of 
Hungarian sovereignty, suspended by the occupying power, it was the absolutistic Vienna 
government that performed the real elimination of the entailment, settled the problems of 
manumission compensation, entered the Civil Code into effect, and introduced a new ad
ministration of justice, based on equality before the law (though its spirit fell far from that 
of the April acts), or translated all this into the common legal language. Under the Austrian 
rule the modern fundamental institutions and procedures of private and public law, penal 
law and procedural law were introduced to the legal practice of Hungary.

Thus was it that modernization imposed on the country’s administrative and judici
ary practice eventually became the cradle of law and order in the Hungarian bourgeois
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state. As has been mentioned, it was clear that it could not serve the real interests of the 
Austrian Empire to conserve the feudal conditions of Hungarian society, but just the 
other way round: what the Habsburg power was interested in was that the embour
geoisement process might succeed in Hungary, too, that capitalization might be attained 
within the framework of private and commercial law, and that the country might be a 
strong support, rather than a burden to the Empire.

Nevertheless, the official power turned a deaf ear to the public-law issue. But in 
the wake of political changes in 1860, the Vienna government partially reinstated Hun
gary’s former state organization, government bodies and territorial units (i.e., those 
existing prior to the constitution of April 1848). The ruler assigned the Conference of 
the Seneschal (Index Curiae Regis) to take a survey over the whole Hungarian legal 
system. The jurists so assembled (including judges, lawyers, university professors, poli
ticians, commercial and mining experts) examined the possibilities of applying legal 
rules adopted prior to April 1848, moreover, the question of whether or not laws and 
statutes introduced by decrees during the dictatorship could be maintained. The neces
sity of making complementary rules was also considered. Their work resulted in the 
Provisional Rules for Judicature (1TSZ as abbreviated in Hungarian legal practice) 
which, though would never be put into force, by the strength of a resolution by the Su
preme Court (Curia), became a legal tools in the hands of courts. In working out the 
body of effective laws, editor of ITSZ applied the view of double continuity. Thus their 
work partly contained numerous institutions and partial legal arrangements of the Aus
trian Civil Code, maintaining also the effect of the land registration procedure, a good 
part of mining rules, rules for the legal arrangement of entailment and socage, partly 
reverted -  to the extent possible -  to the fundamental institutions of feudal law, and so 
the Tripartitum and Planum Tabulare, along with several other feudal rules were put 
into effect once again. Thus the ITSZ expressed this double continuity by combining the 
traditional Hungarian law with the modernized law represented by the Austrian govern
ment. By so doing, ITSZ prepared “that compromise in private law which later would be 
made in the public-law field as well”. The private-law provisions of ITSZ abrogated 
certain laws of the absolutistic period and reinstated the former Hungarian law, thus the 
laws on bills of exchange and bankruptcy. However, there remained major gaps in the 
legal material waiting for arrangement. The up-to-date re-arrangement of contract law as 
the most important part of modern property law was almost completely missing. This 
inspired the law-courts, that had to have recourse to their own practice, to adopt the 
Austrian rules, and so practically anticipated a most important private-law subject of 
legislation in conjunction with the historical Austro-Hungarian Compromise of 1867.17

V

After the Compromise, the well-known dualism, that is, the “three-pole compromise” 
made between the dynasty, Austria and Hungary, transitionally clarified the debated 
questions of public law which provided a solid basis for the evolvement of a branch 
specific law-making to underlie the bourgeois legal system. This process reached its

TRADITIONS OF HUNGARIAN LEGAL DEVELOPMENT 27



climax under the rule of the liberal government formed in 1867 to lead to the birth of the 
Hungarian bourgeois legal system. It was not until then that time seemed ripe for the 
legislature to make laws containing the most important civil guarantees -  naturally, as an 
addition to the formation of the bourgeois liberal constitutional model (representation, 
parliamentary government, separation of branches of power, fundamental freedoms, 
etc.). These guarantees meant such things in the private-law field as the recognition of 
the inviolability of private property, equality before the law, freedom of contracts; in 
penal law the adoption of such principles as nulla poena sine lege, nullum crimen sine 
lege and non bis in idem; in procedural law such principles as publicity, oral proceed
ings, discretionary powers of judges, freedom of disposal, right of defence and the pre
sumption of innocence. Although no “chartered” Constitution wad drafted for the coun
try, but the April law packet and the Compromise-related laws jointly added up to a 
constitution. Though that certain principled guarantee, which the disciple of constitu
tional law defines as special guarantee for the amendment of the “written” constitution, 
was absent from Hungarian bourgeois public law, no member of the liberal generation 
would never challenge the basic values of constitution. There were controversies about 
the construction (for example, the Opposition intensively attacked the institution of 
delegations), and the ministerial-level regulation of civil liberties provoked severe criti
cism on the part of the left-wing, but the Constitution itself, the fundamental theses of 
the April acts were questioned only by a few politicians.

Public-law disputes flared up mainly about the organization of the executive 
power. The relationship between the county and the government, proportion of centrali
zation to déconcentration, the building of the organization of special administration, 
unification of public administration -  these were main focuses of the public-law po
lemic. The main traits of the legal system, however, rested on consensus-based agree
ments.18

Security in law forms a fundamental principle of the bourgeois legal system. Guar
antees required by the bourgeois transformation, human and civil rights and rule of law 
may only be enforced within secure legal frameworks. Conditions for this security were 
a good arrangement and the publicity of law. It was not by chance that legislators of the 
bourgeois age took so much care of publishing all sources of law and rules of law. There 
arose a hierarchy of rules of law, and uniform principles were elaborated to regulate this 
hierarchy (various validity conditions; assign various “forces” to statutes made at vari
ous levels; put ban on the enforcement of provisions of lower-level norms which coun
teract those of higher-level norms; mark out, relatively exactly, the proper place of cus
tomary law and judicial law in the legal system, and so forth).

The great progress of West-European private law had to be made also by the Hun
garian law, though in a considerably shorter time due to the peripheral situation of the 
nation and to the time lag in development as a consequence of the former. The legisla
tive fervour of the Reform Era was superseded by the well-founded, systematic and 
extensive legislative activity of second generation of politicians and jurists who ap
peared with the rise of liberalism. After the Compromise law codes were produced in 
rapid succession. Typical concomitants of the heavy demand on the proper arrangement 
of the law field were the development of special branches of law and lively codification.
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After the separation of public and private laws, law was divided into further specialized 
branches to slowly develop a new structure for the legal system as it exists even today. 
In the course of this intensive legislative activity, a number of laws was passed for a 
comprehensive regulation of homogeneous fields of law. Thus adopted in the private- 
law field were such statutes as the act on commence, act on bills of exchange, the act on 
guardianship, the industry act, and also acts on cheques, trade marks and marriage. The 
ruler sanctioned codes containing practically all norms governing the individual 
branches of law such as the penal code, penal procedure, penal code for minor offenses, 
and the civil procedure. In some branches the codification efforts brought no result. In 
those fields, however, the scholarly standpoints taken during the drafting process of bills 
and plans would produce a significant effect on legal practice. Thus the first Draft of the 
Hungarian Civil Code of 1900 and its subsequent four versions were cases in point.

Over three decade, codes for almost all branches of law were completed and their 
professional quality reflected a well-considered expert work. Their matured structure, 
system expertise and style won recognition both at home and abroad. That this unbe
lievably productive legislative work could produce such high-quality codes, is not less 
due to the predecessors: to those three or four generations of jurist that had prepared and 
performed the historical task of modernizing the Hungarian law. Generations that led the 
centennial process of the bourgeois transformation of the legal system, lasting from the 
acts of the 1790 National Assembly to codification drive of the Dualistic Era extending 
to the turn of the 20th century. The partly radical, partly tradition-bound modernization 
of the individual branches of law was taking place in processes varying in time and 
intensity, but was completed practically the same period. Actors of law, jurisprudence 
and politics with their peculiar cooperation sometimes placed the main emphasis on 
certain, while withdrew others from this overall regulation or transitionally suspended 
their modernization. Even so their actions were eventually united in joint efforts to cre
ate a modern Hungarian legal system. The first three decades of Dualism enriched our 
legal system with some particular traits. Private-law codification was going on under a 
considerable German effect. The Commercial Code could hardly be deemed more than a 
translation of the German Handelsgesetz. The shift of Hungarian private law to the 
course of the continental law also meant the belated reception of Roman law through 
such mediating elements. The credit for the completion of Penal Code must go to Károly 
Csemegi, a follower of the so-called classical school of penal law, who -  after having 
got acquainted with almost all effective codes of continental Europe -  drafted the text 
and provided the underlying spirit of his penal code under a mixed German, Belgian, 
French and Italian effect. Codification in Hungary did not only carried out a re-structuring 
of law, but also significantly contributed to its catching up with the European develop
ment, to the harmonization of laws and so to the actual modernization of the Hungarian 
legal system.

The 20111 century nursed several new changes. Indications of impending crises at 
the turn of the century foreshadowed the necessity of newer modernization efforts. New 
ideas emerged both in politics and law. The dualistic construction was also pregnant 
with tensions, the generation of 1867 vanished from the political scene, and economic 
interests transgressed the limits of possibilities offered by the compromises of that pe-
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riod. European politics proceeded towards war, military alliances were formed, conflicts 
broke out. The European states were making war preparations and make their legal system 
suitable for managing a state of national emergency. The early-capitalist characteristics of 
society turned into what were typical of a society burdened with concomitants of the ma
tured, large-scale capitalism Movements of the increasingly organized working class and 
poor peasantry and the city life raised new demands on and expectation from law.

The introduction of the institution of extraordinary powers was a novelty in public 
law throughout the turn-of-the-century Europe. National emergency -  in the case of 
extraordinary situation (wars, revolutions, natural disasters, or situations seriously en
dangering the social order and the operation of the state) -  would empower the execu
tive to take emergency measures in order that the normal functions of the state might be 
continued and upheld. Because of such extraordinary measures (even though they were 
taken by constitutionally authorized bodies) the freedom guarantees would temporarily 
be set aside, and greater emphasis would be put on constitutional guarantees as the most 
important element of legal arrangements: the protection of citizens from various abuses 
is a case in point. The related Hungarian regulation of 1912 still treated this institution 
with some reservations, surrounding it with several guarantees.20

One major question to be answered by public law after the 1918-19 revolutions 
concerned the type of state and form of government; to this problem the Hungarian 
public life answered by putting up the idea of kingdom without king. Hungary’s new 
position in the Carpathian Basin as marked out by the Trianon (Versailles) Peace Treaty 
required quite a different perception of things of the political elite. Parliament and pub
lic administration alike. Since Hungary had lost her great-power standing and economic 
potential, the state’s leaders raised once again the questions of public-law and adminis
trative reforms.21

Taken all this together, it can be established that the state showed an increasing 
readiness to interfere. The state planned to intervene in more than one capacity: both as 
owner and as entrepreneur, but at least as the region’s most affluent organization of solid 
capital capable of supporting enterprises, and also as a public authority which by legis
lative means could force the economic actors to perform social tasks. The emergence of 
a variety of special legal branches (labour law, economic law) unambiguously showed in 
this direction. The demand- and supply-based new form of production and trade called 
the mass, adhesion and blank contracts into life. The concept of general clause, an insti
tution against bankruptcy, cropped up, rules for valorization were also to play an im
portant role. As a typical consequence of the Great Depression the protection of farmer 
debtors was institutionalized, and arising from the particular estate policy of the inter
war period new restricted forms of property -  such as plots allotted for war merits and to 
members of the “vitéz order” of distinguished war veterans -  were introduced.

Hungarian followers of the reform school of penal law had called attention to the 
structural change of delinquency as early as the 1880s, and also to the importance of 
revaluation of relapse, individualization of crimes, as well as the demand on special treat 
to be given to juvenile delinquents and importance of applying different sanctions to 
different groups of delinquents. The legislature, however, rather slowly responded to 
these challenges. The first penal novel (Act 36 of 1908) covered rules for conditional
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judgement and special rule for juvenile delinquents (preventive punishments, probation
ary period and other measures). The law on workhouses (Act 21 of 1913) was meant to 
defend society against tramps, beggars, vagrants and other potential criminals. However 
the so-called second penal novel applied the confinement in more severed workhouses 
to force delinquency back and protect society.

Modernization of Hungarian law at the turn of the century and in the inter-war pe
riod was based on the best traditions and experience of the European jurisprudence and 
positive legislation. The modern and development-oriented legal arrangement of Hun
gary in several cases justly won recognition by many on the continent. As concerns 
public law, unfortunately, an undesirable tendency, which had always been characteristic 
of countries in the Carpathian Basin, has intensified, namely, that politics has a great 
propensity for using law as a practical means for the solution of political problems, for 
which law by its intrinsic nature would be unable. Thus neither law nor the jurist had 
ever met with so widely different assessments of their work as in the past 20th century. 
Law has always been an ubiquitous factor of social life: it is present in the most elevated 
moments of social life just as well as in the attainment of base political aims, and in the 
political retaliations as well as in the subsequent rehabilitation processes!22

Recently, Hungarian law has once again embarked on the way to modernization 
and harmonization of laws. The 21s1 century is hoped to score at least as many successes 
in the legal field as in the previous legendary centuries of Hungarian legal development. 
And it is also hoped that Hungarian will be able to get ride of the political burdens of the 
past century and regain its former good reputation and prestige.
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ZUSAMMENFASSUNG

Traditionen der ungarischen Rechtsentwicklung

BARNA MEZEY

Das ungarische Volk lebt seit mehr als eintausendeinhundert Jahren im Karpatenbecken. 
Vor tausend Jahren beschloss die Herrscherfamilie, die den ungarischen Nomadenstaat 
anfiihrte, den Staat in die Gemeinschaft der europäischen christlichen Staaten einzuglie
dern. Die östlichen Beziehungen der Ungarn lebten aber noch eine lange Zeit, bis ein
schließlich des 13. und 14. Jahrhunderts weiter, unter ihnen waren die Beziehungen zu 
Byzanz sehr stark. Aber als die Expansion der Tataren das ‘Tor bei Verecke“, das in 
Richtung Galizien geöffnet war, schloss, richtete sich die ungarische Politik ganz nach 
dem Westen. Die wichtigste Richtung war das “Tor bei Regensburg“. Damit wurde ein 
für allemal entschieden, dass sich die ungarische Politik, der ungarische Staat und das Rechts
system als Teil des kontinentalen lateinisch-germanischen Rechtssystems weiterent
wickeln wird, ln seinen Traditionen, im Aufbau, in zahlreichen Funktionsprinzipien und 
in seinen Schichten bewahrte es jedoch die althergebrachten Traditionen, was ihm eini
germaßen abweichende Eigentümlichkeiten verlieh und die Rechtsentwicklung manch
mal in eine andere Richtung leitete.

Die Modernisierung des ungarischen Rechts zwischen der Jahrhundertwende und 
den beiden Weltkriegen beruhte auf den besten Traditionen und Erfahrungen der euro
päischen Rechtswissenschaft und der positiven Gesetzgebung. Die zeitgemäße und der 
Entwicklung folgende rechtliche Regelung in Ungarn verdiente in mehreren Fällen die 
Anerkennung der Besten des Kontinents. Was das öffentliche Recht betrifft, wurde im 
20. Jh. der im Karpatenbecken ohnehin typisch starke Zug leider immer stärker, dass 
nämlich die Politik mit Vorliebe zum Recht als ein auf der Hand liegendes Mittel zur 
Lösung politischer Fragen greift, wozu aber das Recht wegen seines Wesens nicht ge
eignet ist. Deshalb erfuhren Recht und Juristen in der ungarischen Geschichte noch nie 
so eine wechselhafte Beurteilung wie im 20. Jh. In den erhabensten Augenblicken der 
Gesellschaft war das Recht genau so präsent wie bei der Umsetzung der niederträchtig
sten Machtziele, bei der politischen Retorsion genau so wie bei der Rehabilitation.

Die Studie untersucht die Rechtsentwicklung, die in tausend Jahren im Rahmen des 
ungarischen Staates, der die europäische Entwicklung nie in Frage stellte, am Rande der 
europäischen Rechtskultur vor sich ging. Sie beschreibt eingehend das anfängliche Über
gewicht des Gewohnheitsrechts, das logischerweise im althergebrachten Recht verwurzelt 
war, aber später unter politischen Einwirkungen (als Symbol des Widerwillens gegen
über der Habsburg-Dynastie) immer stärker wurde und bis zur politischen Umwälzung 
im Jahre 1848 in hegemonischer Stellung war. Das Gesetzesrecht konnte sich unter dem 
Druck des Gewohnheitsrechts nur langsam entwickeln. (Gemäß dem Tripartitum, dem 
wichtigsten Werk des ungarischen Gewohnheitsrechts, hatte das consuetudo eine dreifache 
Kraft: gesetzzerstörende, gesetzergänzende und gesetzerklärende Kraft.) Im Laufe der 
bürgerlichen Umwälzung ändert sich das Gewicht: Im ungarischen bürgerlichen Staat 
gewinnt das Gesetz im Geiste der Herrschaft der Gesetze und mit Akzeptanz der Hierar-
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chie der Rechtsquellen die Oberhand, und das Gewohnheitsrecht, obwohl es im Rechts
leben ein erhebliches Gewicht hatte, wurde in den Hintergrund gedrängt. Das 19. Jh. ist 
in der ungarischen Rechtsentwicklung das Jahrhundert der Kodifikation: Es entstanden 
in der dualistischen österreichisch-ungarischen Monarchie nach dem Ausgleich 1867 die 
ungarischen Kodizes -  einer nach dem anderen. Zur Jahrhundertwende wurde die Ent
wicklung des ungarischen bürgerlichen Rechtssystems abgeschlossen, und eine weitere 
Entwicklung wurde nur durch die vorübergehende Einrichtung des Sozialismus sowjeti
schen Typs verhindert.

Das ungarische Recht geht heutzutage wieder den Weg der Modernisierung und 
der Rechtsharmonisierung. Das 21. Jahrhundert wird hoffentlich ähnliche Erfolge ver
buchen können, wie die legendären früheren Jahrhunderte der ungarischen Rechtsent
wicklung. Und wir können nur hoffen, dass das Recht befreit von der politischen Last 
des 20. Jahrhunderts sein früheres Ansehen zurückgewinnen wird.
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