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Since March 1999, the question of whether or not the NATO air campaign against 
Yugoslavia constituted a breach of international law has been the subject of disputes. Its 
lawfulness has been questioned not only by international lawyers, but also by those who 
opposed the air campaign either on political or military grounds. In fact, the question 
arose in broader contexts:

1. Had the air campaign been in compliance with the present international legal 
order?

2. Is this legal order in compliance with the actual nature of international rela
tions?

The answer is negative on both counts. The air campaign had not been in compli
ance with the current international legal order, and the latter is irreconcilable with the 
present system of international relations.

Those who decided on the air attacks were not concerned with the question of le
gality. NATO’s explanation for launching the campaign was that the Serbian govern
ment had committed a crime against humanity in Kosovo which presaged a humanitarian 
catastrophe, and, therefore, had to be contained by all means. NATO called on Yugosla
via repeatedly to cease armed action and to bring a peaceful resolution of the conflict, 
but to no avail. Yugoslavia also failed to comply with the mandatory UNSC resolutions 
1160 and 1199. It was said that NATO was, in fact, enforcing these resolutions, and that 
even though it did not have explicit authorization by the UNSC the consensus between 
19 democratic states gave considerable legitimacy for launching the air campaign. The 
October 1998 and March 1999 decisions themselves ordering the air strikes did not 
contain any explanations whatsoever, nor did politicians discuss the legal aspects of the 
question in any detail.

In his letter dated 9 October 1998, addressed to the permanent representatives of 
the member states, Javier Solana, supplementing the above arguments, referred to the 
last sentence of UNSC Resolution 1199 (1998), according to which, the UNSC decided 
that “should the concrete measures demanded in this resolution ... not be taken, to con
sider further action and additional measures to maintain or restore peace and security in 
the region." However, according to Solana, such measures could not be implemented 
since “another UNSC Resolution containing a clear enforcement action with regard to 
Kosovo could not be expected in the foreseeable future", obviously because of the an
nounced veto by Russia and China. He also added that “the Allies believe that in the



particular circumstances with respect to the present crisis in Kosovo ... there are legiti
mate grounds for the Alliance to threaten, and if necessary, to use force.”1 According to 
most international lawyers Solana was not right, since current international legal order 
prohibits any use of force unless authorized by the UNSC.

The Basis of the Current International Legal Order

The international legal order today is virtually identical to the one codified at the end of 
the Second World War. Its basic norms are included in the UN Charter as follows:

1. The threat or use of force is prohibited (Art. 2(4)).
2. Only the UNSC may decide on the threat or use of force because it has the pri

mary responsibility for the maintenance of international peace and security 
(Art. 24(1)). Neither the General Assembly nor any regional organization may 
decide on the threat or use of force (Art. 11 (2), 53( 1)).

3. No decision on the threat or use of force may be made without the consent of 
the five permanent members (Art. 23 (1)).

The founding fathers of the UN believed that this legal order would actually work 
and that the UNSC would be able to use force against an aggressor. They foresaw that 
the member states would make available armed forces to the UNSC and that a Military 
Staff Committee consisting of the Chiefs of Staff of the permanent members would take 
control of the strategic command of these forces. This legal order changed very little 
over the past half century or so. The Military Staff Committee was set up and held 
meetings for some time, but the special agreements whereby member states would have 
made available their armed forces to the UNSC were never concluded. Consequently, 
the joint armed forces under the command of the Military Staff Committee were also 
never set up.

The law framed in 1945 contained rather simple and rigid rules. According to this 
legal order, force could only be used in self-defense or on authorization by the UNSC. 
The purpose of and reasons for the use of force, or the enforcement of protected human 
values were not distinguished. It did not authorize the use of armed force by any state 
against another state for the protection of human rights, the establishment of democratic 
institutions, the restoration of the power of a government overthrown by a coup, or for 
any other cause.

“Humanitarian Intervention”

This legal order does not recognize the right to “humanitarian intervention,” which was 
a valid legal concept in the 19th century. At the time it meant that a state may use force 
to protect the lives and human rights of ethnic or religious groups of another state if 
threatened. Violation of the freedom of religion was the main reason for a state, in the 
Balkans for instance, to declare war if it served the interests of the ruling power. But 
almost anything sufficed to justify the use of armed force in the 19lh century since inter-
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national law did not prohibit the waging of war. This changed in the 20,h century. The 
Covenant of the League of Nations did not know about the term “humanitarian interven
tion”, and the UN Charter excluded it entirely. The protection of the territorial integrity 
of a state became the supreme value in the Cold War, particularly during period of de
colonization, over and above even the protection of human lives. At the same time, the 
UN Charter did not exclude the possibility of military intervention on authorization by 
the UNSC. Theoretically, the UNSC has always had the right to establish whether or not 
a particular state of affairs was a threat to international peace and security, and if so, to 
make a decision on armed intervention. However, the Cold War made such decisions 
virtually impossible. But subsequently, particularly during the American-Russian “honey
moon”, a number of UNSC resolutions authorizing armed intervention were adopted, 
specifically in the case of Somalia, Rwanda, Haiti, and Albania.

These resolutions were either unsuccessful in their execution or did not become a 
proper humanitarian intervention as intended. During the riots in Somalia, the UNSC in 
Resolution 794 (1992) authorized its member states to use all means necessary for safe 
humanitarian relief operations. But the many months of effort in the course of Operation 
Restore Hope failed to restore order, and in March 1994 President Clinton ordered the 
withdrawal of American troops and a year later all UN forces left Somalia as well.

The American failure is the reason why the UNSC did not even attempt the forci
ble prevention of the partly concurrent massacre of an unprecedented scale and brutality 
in Rwanda. At the same time, it provided for the extension of humanitarian aid by those 
member states that were prepared to do so. Resolution 929 (1994) established that the 
“humanitarian crisis” in Rwanda threatened international peace and security, therefore, 
acting under Chapter VII of the UN Charter, the UNSC “authorized” its member states 
to send armed forces into the region stipulating that they were to remain under national 
command. In other words, Operation Turquoise was not a humanitarian intervention but 
a rescue operation.

Soon thereafter, Washington decided to take harsh measures against the military 
regime that had ousted President Aristide earlier in Haiti. The American administration 
had grown weary of the regime’s actions and of the flow of refugees flooding to U.S. 
shores. Since economic sanctions proved ineffective, the UNSC, at the request of the 
U.S., authorized the member states in Resolution 940 (1994) to set up a multinational 
armed force, in order to remove the military regime from power, and to restore the 
democratically elected president to power. In this case, too, the UNSC stated that the 
situation in Haiti threatened international peace and security in the region. The military 
pressure achieved its goal when, at the last moment, the junta surrendered power to 
President Aristide. An American armed force did land on the island but only to maintain 
order. This intervention was also some sort of humanitarian intervention, notwithstand
ing that there were far fewer victims.

In 1997, the UNSC passed a resolution, similar to the one on Rwanda, concerning 
the crisis unfolding in Albania. The political chaos that followed the collapse of the 
pyramid scam led to aggressive acts in Tirana. Neither NATO, nor the WEU was pre
pared to restore order by force, but a group of states led by Italy were ready to extend 
humanitarian assistance. UNSC Resolution 1101 (1997) established in this case, too,
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that the situation in Albania threatened international peace and security, and authorized 
the member states to set up “defensive forces,” and to use them in a neutral and impar
tial manner for delivering humanitarian aid to its destination. In other words. Operation 
Alba was also not a case of humanitarian intervention, since the UNSC resolution again 
provided only for the presence of foreign troops.

Subsequently, many criticized the resolutions concerning Somalia and particularly 
Haiti, saying that the situation in these countries did not in fact pose an imminent threat 
to international peace and security. Both were internal conflicts that were not likely to 
spread across the border into neighboring countries, unlike the war in Bosnia or the 
genocide in Rwanda. Many raised the question of whether the UNSC has the right to 
pass judgments over the almost daily coups in Third World countries. Moreover, does it 
have the right to discriminate between military takeovers by intervening in one country 
but not in others? Must the United States play the part of the armed guardian of democ
racy and human rights in the world? American politicians and experts asked, adding that 
the intervention in Somalia and Haiti did not serve American interests.2 According to 
others, however, given today’s interdependent world, both the Somalian and the Haitian 
conflicts could have precipitated events whose ultimate outcome could have been dam
aging for the United States, therefore, intervention served its interests-and perhaps those 
of others as well.3 Curiously enough, the concept of humanitarian intervention was not 
mentioned in these debates. It was only in connection with the air campaign against 
Yugoslavia that experts began to realize that something similar had actually taken place 
in Somalia and Haiti.

The above interventions took place with the authorization of the UNSC. Others, 
however, had no legal authorization whatsoever. India’s military intrusion into East 
Pakistan in 1971, the Vietnamese „liberation” of Cambodia in 1978, Tanzania’s inter
vention in Uganda and that of France in Central Africa in 1979, the ECOWAS’ interfer
ence in Liberia, and, finally, Operation Provide Comfort and the enforcement of no fly 
zone in Northern and later in Southern Iraq were mostly carried out on the grounds of 
self-defense. Human rights’ concerns were referred to only in the last two actions. In 
some of the cases many states sharply protested against the intervention, while in others 
only mild objections were expressed by several countries. Hanspeter Neuhold rightly 
says that the states concerned did not recognize the emergence of a new practice and, 
consequently, a customary legal norm.4 Thus there is no place for a “dynamic interpre
tation” of the recent norms of international law as Daniel Thiirer suggests.5

Contrary to some announcements, what the Serbs did in Kosovo was a crime 
against humanity but not genocide. According to the convention adopted by the UN 
General Assembly in 1948. the killing of the members of “a national, ethnic, racial or 
religious group” and similar acts may be termed genocide only if they “are committed 
with the intent to destroy, in whole or in part,” the group as such.6 In this sense, among 
the mass killings committed since 1948, only those in Cambodia after 1975 and in 
Rwanda starting in 1994 may be considered genocide since these were committed with 
the intention “to destroy, in whole or in part,” an ethnic group. Although extremely 
serious war crimes were committed in Kosovo resulting in the death of approximately 
ten thousand Albanians, Operation Horseshoe was directed not at the extermination but
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at the expulsion of ethnic Albanians, and the purpose of the killings and other terrorist 
acts was to drive the Albanians out of their country. According to our information, the 
new Advocate General of the International Tribunal-contrary to his predecessor-issued 
warrants of arrest of various Serb nationals „only” for crimes against humanity, and not 
genocide.

International Legal Considerations and the Air Campaign

Foreign forces entered Somalia, Rwanda, Haiti, and Albania on explicit authorization by 
the UNSC, and intervention in each case was legitimate under international law. But by 
the time of the Kosovo crisis the American-Russian “honeymoon" was already over, 
and, as mentioned earlier, Moscow and Beijing no longer gave their blessing to draft 
resolutions that authorized the use of force. Consequently, NATO acted without authori
zation. According to the rules of international law, the implementation of military 
measures against Yugoslavia would have also required UNSC authorization. It is not by 
accident that the Russian delegate stressed during the debate of Resolution 1199 that 
although the Council took into consideration the implementation of further measures, it 
made no decision on the use of force at that stage. Moreover, the Russian and Chinese 
delegates declared on many occasions that they would veto a UNSC resolution to that 
effect. The argument that the purpose of the NATO air strikes was to enforce the provi
sions of UNSC Resolutions 1160 and 1199 was also unacceptable. True, Yugoslavia 
violated the law when it did not comply with these resolutions, but even this fact did not 
constitute legal grounds for armed intervention by NATO. Solana’s argument that in 
view of the possible veto the Atlantic Alliance had no choice but to launch the air attack, 
may be justifiable militarily and politically, but not legally. There is no “third” way once 
the draft resolution authorizing the use of force has been rejected by some of the Council 
members.

The few international lawyers who were able to come up with arguments to prove 
the lawfulness of the air attacks, also set forth their counter-arguments, which in effect 
means that they did not take a firm stand in the debate. Antonio Cassese, for instance, 
expressed a resolute opinion in the first part of his article written in response to Bruno 
Simma's distinctly critical paper.7 In answer to Simma’s permissive statement, accord
ing to which extraordinary situations, such as the one in Kosovo, warrant that the states 
take exception and overstep the bounds of international law, Cassese said that more than 
mere exception was involved. According to him, international law today is characterized 
by the protection of three values: the maintenance of peace, respect for human rights, 
and respect for the right of self-determination. If these come into conflict, the preserva
tion of peace has priority because it represents the overriding human value. At this point, 
Cassese took a sudden turn in his argument, saying that he considered it conceivable 
after all that following the infraction in question, a new and general legal norm may 
gradually crystallize, which would allow some sort of humanitarian intervention.

Jochen Frowein also referred to the concept of humanitarian intervention. In his 
view, in the 20th century, international law has reached that stage of development where
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the protection of human life and dignity constitutes its most fundamental element. 
Therefore, genocide justifies armed intervention. But he also knows that his standpoint 
is far from being widely accepted by international jurisprudence. He continues by saying 
that rarely did it happen that states rushed to the assistance of a threatened group of 
people without authorization by the UNSC. He cites only one example. Operation Pro
vide Comfort, when in April 1991 the armed forces of a few Western states were de
ployed in the northern part of Iraq in order to protect the Kurd inhabitants. Actually, 
what both international lawyers refer to is that customary law can modify international 
law, which is true. However, they both ignore the fact that the norms regulating the use 
of force constitute a part of the UN Charter which supersedes any other international 
legal norm. According to Article 103, "[I]n the event of a conflict between obligations 
of the members of the UN under the Charier and their obligations under any interna
tional agreement, the obligations of the present Charter should prevail." In other words, 
a new practice, or custom, established by a group of stales may not become customary 
law if it conflicts with the basic norms of, and the decision making process described by, 
the Charter. Such a legal norm cannot "crystallize", particularly if it is rejected by one or 
more permanent members of the UNSC.

Frowein also expounded that the air strikes may be given subsequent legitimiza
tion.8 He referred to Chapter VIII of the Charter, on the basis of which regional organi- 
zations-and NATO is, according to him. one of them-may take steps to settle “local 
conflicts” in the respective regions.9 He observed that the UNSC, too, may authorize 
these organizations to order the implementation of forcible measures. Should this be 
delayed, the Council may establish subsequently that the settlement oí the conflict was 
in accordance with international law. According to him, Kosovo is a case in point, since 
the UNSC gave subsequent approval to the operation when on 26 March 1999 it rejected 
the Russian draft proposal condemning the NATO air attacks by a vote ol 12-3. 
Frowein notes that only the delegates of Russia, China, and Namibia voted for the draft 
resolution. The American, British, and French delegates did not have to rise their veto 
because the Council simply passed a majority decision. However, in framing Chapter 
VIII, the founders of the UN had in mind such organizations as the OSCE or the OAS, 
which really have the right to settle disputes among their member states. They never 
considered NATO a regional organization, moreover, NATO never claimed to operate 
in accordance with Chapter VIII of the Charter. Article 5 of the Washington Treaty 
refers explicitly to “individual and collective self-defense” as defined by Article 51 of 
the Charter and not to Chapter VIII.

As a matter of fact, it is not true that the rejection of the draft resolution condemn
ing the NATO member states was tantamount to subsequent approval. The only conclu
sion it allows is that three permanent members (the United States, Great Britain, and 
France) and two non-permanent members (Canada and the Netherlands) did not wish to 
declare themselves aggressors, which was not at all surprising. Seven of the eight other 
non-permanent member states (Argentina, Bahrain, Brazil, Gabon, Gambia, Malaysia, 
and Slovenia) did not wish to brand them as such either for various reasons. They did 
not vote for subsequent approval to NATO actions but did not want to condemn them 
either.
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As regards regional framework, the Washington Treaty does not authorize its 
member states either to disregard the rules laid down in the UN Charter or the UNSC 
resolutions. On the contrary, the Washington Treaty contains three references to the UN 
Charter. Article 1 refers to Article 2(4) of the Charter on the prohibition of threat or use 
of force. Article 5 on the obligation of collective self-defense states that “any ... armed 
attack and all measures taken as a result thereof shall be immediately reported to the 
UNSC. Such measures shall be terminated when the UNSC has taken the measures nec
essary to restore and maintain international peace and security.” Naturally, the UNSC 
could not be expected, even back in 1949, to take over from NATO the direction of 
defensive operations. It is unlikely that the decision on the self-defense of NATO mem
bers would have been made had the Soviet delegate been present, since the purpose of 
founding the Alliance was to contain Soviet expansion. The above sentences are signifi
cant only insofar as they are a testimonial that the founding fathers of NATO pledged to 
respect the powers of the UNSC and that they did not intend to leave the legal frame
work of the UN. Article 7 is even more explicit when it states that the Washington 
Treaty “shall not be interpreted as affecting, in any way, the rights and obligations under 
the Charter, ... or the primary responsibility of the UNSC for the maintenance of inter
national peace and stability.”

It is another matter that international organizations have the riahi to subsequently 
extend their powers subject to the approval of their member states. In 1949, the founders 
of NATO were looking for tools to face the Soviet military threat. The question did not 
even arise that the Alliance might be required to carry out peacekeeping or peacemaking 
operations. The extension of the powers of the organization, its adjustment to a new 
historical and political situation does not usually warrant the amendment of the charter 
of international organizations. Subsequent decision by the member states suffices, as in 
NATO’s case. Although the resolutions of and statements made by the leading organs of 
the Alliance are political and not legal documents, they describe the obligations its 
member states have undertaken. The former Strategic Concept, which was approved by 
the member states in 1991 after the dissolution of the bipolar system, did not extend the 
powers of NATO.1" In case of risks it simply referred to the consultations of the State 
parties under Article 4 of the Washington Treaty, and to “co-ordination of their efforts 
including responses to such risks.”11

This strategic concept did not yet explicitly contain the extension of powers out of 
area, or the undertaking of non-Article 5 missions, but it did go beyond the powers provided 
by the Washington Treaty. Further extension of powers was set forth in the declaration 
of the NAC meeting held on 10-11 January 1994, when the heads of state and govern
ment reaffirmed that they will “support, on a case by case basis ... peacekeeping and 
other operations under the authority of the UNSC or the responsibility of the CSCE.”12 
According to this, NATO’s action in launching out of area peacemaking and peacekeeping 
operations during the war in Bosnia was lawful even according to its own norms. 
However, neither the Strategic Concept of 1991, nor the declaration in 1994 mentions 
that in a crisis situation NATO can disregard the rules laid down in the UN Charter, and 
it is a matter of fact that both the aforesaid were in force on 24 March 1999 when the air 
campaign commenced, as well as in October 1998, of course, when ACTORD was is-
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sued. In both cases NATO made a decision it was not empowered by its earlier resolu
tions to make.

The text of the new Strategic Concept of 1999 was finalized during the air cam
paign. and accepted at the Washington Summit. At this time some of the officials of the 
American administration wanted to remedy the omissions by extending NATO's power 
to launching military operations without UNSC authorization. Deputy Secretary of Stale 
Strobe Talbott said in a Bonn speech that the changes in the world have created new 
challenges for the Alliance that cannot be disregarded. The authorization specified in 
Article 5 of the Washington Treaty is no longer adequate for meeting these challenges 
since it mentions only collective self-defense. He stated that with the spread of weapons 
of mass destruction, the world, where terrorism and ethnic conflicts prevail, can no 
longer be described in terms of geopolitical categories of an East-West confrontation, 
nor can old means of action be applied. “This means”, he said, “that as we maintain our 
ability to defend the territorial integrity of all NATO members, we also need forces, 
doctrines and communication assets that will allow us, when necessary, to address the 
challenges of ethnic strife and regional conflict that directly affect our security but that 
lie beyond NATO territory-as we have done, and are doing, in the Balkans. ... [A] truly 
modernized Alliance should be able to cope effectively with the all-too-modern chal
lenges posed by the spread of ballistic missiles and WMD. ... [W|c must be careful not 
to subordinate NATO to any other international body or compromise the integrity of its 
command structure. ... [TJhe Alliance must reserve the right and the freedom to act 
when its members, by consensus, deem it necessary."1 ’

Observers were curious to see if the text of the new Strategic Concept on the 
agenda at the Washington Summit would turn out as Talbott hoped, that is, would the 19 
heads of state and government endorse future military interventions without UNSC 
authorization. The new Concept adopted in April 1999-while discussing a number of 
times the questions related to non-Article 5 missions-upheld the obligations ensuing 
from the Charter of the United Nations.14

1. It referred above all to Article 7 of the Washington Treaty, according to which, 
the “Treaty does not affect, and shall not be interpreted as affecting, in any way 
... the primary responsibility of the UNSC for the maintenance of international 
peace and security” (para 10).

2. It stated that “the Alliance will continue to ... seek the peaceful resolution of 
disputes as set out in the Charter of the United Nations" (para 11).

3. It confirmed that the “UNSC has the primary responsibility for the maintenance 
of international peace and security” (para 15).

4. It said that “NATO will seek ... should a crisis arise, to contribute to its effec
tive management, consistent with international law, including through the pos
sibility of conducting non-Article 5 crisis response operations” (para 31).

5. Finally, NATO recalled its “offer, made in Brussels in 1994, to support on a 
case-by-case basis ... peacekeeping and other operations under the authority of 
the UNSC” (para 31).

The 19 member states seemed to return to the international legal order that existed 
prior to October 1998. The very clear references to the UN Charter, the “primary re-
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sponsibility” and “authorization” of the UNSC, as well as the phrase “in harmony with 
international law” seem to have decided the issue. The new Strategic Concept states that 
in the future armed force shall not be used without UNSC authorization, except in case 
of collective self-defense.

However, not every participant at the Washington Summit interpreted the text of 
the concept in this way. According to some sources, it is highly unlikely that the Kosovo 
scenario would be repeated, but the possibility that NATO would be compelled again to 
make a decision in an emergency situation without Russia’s and China’s assent cannot 
be excluded. In spite of the-spoken or tacit-Russian and Chinese agreement with UNSC 
Resolution 1244 terminating the air campaign, their foreign policy will not change in the 
foreseeable future, and, therefore, NATO may again have to face a Russian or Chinese 
veto on some vital issue. Not to mention the fact that Russia’s shaky internal political 
and economic situation results in an unstable foreign policy, and China’s barely two 
decades long internal stability and economic development cannot be necessarily consid
ered permanent. In the course of working out the Concept, there were serious debates 
between the Americans and the Europeans about how they should express in the final 
document their misgivings concerning the future behavior of the two Eastern powers. 
The European member states were mostly of the opinion that it would not be wise politi
cally to include Talbott’s ideas in the new Strategic Concept, and, eventually, the 
Americans agreed. There was not much else they could have done, since in the period 
immediately preceding the Summit, American diplomats were trying to win the Russians 
to mediate between the two sides. In fact, Viktor Chernomyrdin went to Belgrade for the 
first time on 22 April, the day before the Washington Summit, to negotiate with 
Milosevic. It’s easy to imagine the effect in Moscow if it were declared at the Summit 
that the unauthorized air strikes against Yugoslavia does not constitute an exception to 
the rule (i.e., to international legal order), but instead it may be interpreted as the first 
manifestation of a strategy to be followed in the future. Clearly, the American admini
stration made a compromise with the Europeans as far as the drafting of the document 
was concerned. But the main question remained unresolved, nor could it have been 
resolved conclusively.

The Present International Legal Order As a “Veto Order”

How did the legal order operate during the Cold War and subsequently in the nineties? 
Was the UNSC able to use its powers and guarantee the enforcement of the legal order?

The answer is negative. The founding states of the UN had put the UNSC in the 
focal point of a legal order which in practice-except for the “honeymoon” years-was 
more like a “veto order,” and was, therefore, unsuited for carrying out the aims laid 
down in the Charter. In 1945, the three great powers that put an end to the Second 
World War invited the two others (France and China) and set up a club designed only 
for taking action against possible revanchist efforts of their former enemies. But the 
necessity never arose since they permanently occupied the former enemies’ territories 
and began to transform their political system by direct control. In some states it turned
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out to be a democratic transformation, in others it did not. What the victorious powers 
did accomplish was that after 1945 no war could start from German-and non-German- 
territory. More than this could not be accomplished before the historical turn in 1989— 
1990 for two reasons. First, the Wilsonian idea of collective security proved to be a 
misconception, second, the right to veto by definition excluded the possibility that the 
five great powers, standing on opposites sides in the Cold War, would vote against each 
other’s interests in case of aggression.

As regards the stalemate caused by vetoes, originally, the framers of the Charter 
did not consider it a necessarily useless idea. The above mentioned provision that would 
have allowed for joint armed forces under the command of the Military Staff Committee 
proves this. The founders assumed that the states participating in this system would 
actually prepare in close military cooperation to take action at any given time against the 
aggressor. At the same time, they were familiar with some of the features of the interna
tional system. For instance, they did not presume that the states would give the mainte
nance of international peace and security priority in their foreign policy. Furthermore, 
they did not think that the states would choose their allies according to the fact of who was 
the aggressor and who the victim in an international armed conflict. This is why they chose 
the permanent members of the UNSC from among the victors (or, we should say, why 
they elected themselves as permanent members), and this is why they gave the perma
nent members such rights as would allow for only a limited operation of the system.

Up to 1990, whenever there was a conflict involving the five gr»at powers, the So
viet Union generally raised its veto, while the Western and pro-Western states mostly 
voted down the draft resolutions that were contrary to their interests, though on rare 
occasions the Western powers, too, were compelled to veto them. Between 1945 and 
1990, the UNSC was able to pass a resolution as originally drafted in two cases only. 
One in the Korean war, which did not really constitute an exception since the Soviet 
delegate was absent during the vote, the other concerned the civil war in Congo, where 
the ONUC actions led to serious disagreements between the great powers, and, there
fore, no real consensus existed among them. Thus, the legal order laid down in the 
Charter did not work between 1945 and 1990. This changed for a few years as a result of 
Gorbachev’s foreign policy. The UNSC reacted swiftly and successfully to the most 
serious aggression of the nineties when Iraq invaded Kuwait. Similar, though belated, 
decisions on authorization of the use of force were made during the Yugoslav war.

After the Dayton Agreement Moscow appeared willing to resume limited coopera
tion with the West, but, evidently, decided not to give its assent again to a resolution that 
would authorize the use of force by the member states. Although the Russians took part 
in IFOR and SFOR, and came to an agreement with NATO about its expansion, they 
said that they would veto any action against Iraq if the conflict escalated there. They did 
not wish to see any more armed measures taken against Saddam Hussein. This greatly 
frustrated the United States and Great Britain. They had to take action on two fronts and 
in both cases decided to disregard the international legal order established in 1945. On 
13 October 1998 NAC made the decision to issue ACTORD against Yugoslavia without 
Russia’s and China’s approval. At the time, this led to a compromise, i.e. the agreement 
between Richard Holbrooke and Slobodan Milosevic. But on 11 November Saddam
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demanded that the American and British members of UNSCOM leave Iraq and the 
Committee had no choice but to comply. Afterwards the American and the British gov
ernments decided to implement enforcement actions. On the night from 16 to 17 De
cember American cruise missiles were launched against Iraqi targets followed by 
American and British fighter-bombers. The “siege” lasted only four days and the attacks 
were ended at the beginning of Ramadan. The Russians and the French condemned the 
attacks, saying that they were misguided both legally and politically. The armed action 
failed, UNSCOM could not return to Iraq, and the air strikes did not cause enough dam
age to Iraqi military establishments to stop Saddam’s armaments program for a long 
lime. The sense of frustration that developed in the Western powers after 1992-1993 did 
not seem to diminish. It was clear that Russian cooperation had come to an end, and that 
after a few years the “veto order” characterizing a bipolar world was restored. Even the 
fact that France, a leading NATO power, also refused to support the Brilish-American 
air strikes during the Iraq conflict, did not change this.

Inadequacy of the Present International Legal Order

The above events led the Western powers to conclude that the legal order established in 
1945 was once again paralyzed. For a few years at the beginning of the nineties they 
could expect Russia to support their peacemaking operations and China to at least not 
veto the respective UNSC resolutions. But during the Bosnian war Moscow’s readiness 
to cooperate ceased in this respect, and though a compromise was reached in Albania’s 
case in 1997, it was, in fact, an exception. In the course of their efforts to resolve the 
Iraq and Kosovo crises they met with final and uncompromising Russian opposition. 
Presumably, Moscow was firmly convinced that if it did not emphasize the special Rus
sian interests at every opportunity and did not say “nyet” again in the UNSC, the world 
would forget Russia and it would soon find itself among second class powers. NATO 
expansion only increased Russian anxiety, which, from Moscow’s point of view, was a 
challenge and in many ways a humiliating step, and which it tried to obstruct with every 
means available. When this proved unsuccessful. Russian politicians found that they had 
no choice but to resort to saying "no” in advance to draft resolutions submitted to the 
UNSC by the Western powers concerning both Iraq and Kosovo. Strangely enough, it 
was Eurasia’s “sick man,” a state in an extremely grave economic, military, and political 
situation, and lacking the necessary capability for realizing its ambitions, that wanted to 
restore its status as a world power. This is why its leaders turned to the cheapest solu
tion. Russia was the sole important state supporting Milosevic, constantly encouraging 
the dictator to hold out on the Kosovo issue. In so doing the Russian government caused 
immense damage not only to the West but to Yugoslavia itself, since it deluded 
Milosevic about the prospects and content of Russian “assistance.” Although the Rus
sians knew exactly that the aim of NATO’s threat of the use of force in October 1998 
was to restore peace in Kosovo and not to launch an attack against Serbia. Milosevic 
might have taken the warning seriously had Russia (and perhaps China) joined the 
Western powers which then-unlike in the case of the conflict with Iraq-included France
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as well. There was ample experience in the nineties as to what language Milosevic un
derstood. It is a very likely supposition that a unanimous decision by the UNSC-with 
possibly China’s abstention-would have been effective. Instead, in October 1998, For
eign Minister Igor Ivanov talked about planned "aggression” against Serbia, the viola
tion of international law, and about Russia’s intention to send arms to the victim of the 
aggression. This, unquestionably, directed world attention to Moscow, but it is doubtful 
that it increased Russia’s prestige at the time when it was seeking food relief from the 
European Union.

It was under these circumstances that in October 1998 NATO arrived at the con
clusion that it must break with the post-war international legal order and, even without 
Russia’s (and China’s) assent, threaten to use force unless peaceful conditions were 
restored in Kosovo. When this brought no result, NATO started the air campaign against 
Yugoslav targets. The Alliance set the aim of creating a new world order and made 
strategic decisions assigning Russia its new position on the map.

These decisions derived their strategic importance from the fact that they were 
passed unanimously at first by 16, then by the 19 member states of the Alliance. Unlike 
in the case of Iraq when only two powers initiated action, in the case of Yugoslavia the 
decision was made by the community of the world’s leading democratic states. The 
decisions of the countries united in NATO could make history and could change the 
world order-even if not the legal order.

Incidentally, this was not the only conflict since 1945 when the different states 
acted without UNSC authorization. There are plenty of examples both for politically 
illegitimate and legitimate acts. Russia's legal predecessor, the Soviet Union did not ask 
for UNSC authorization in its threat to use force in 1948^19 during the Berlin Blockade, 
or in the suppression of the 1956 Hungarian revolution and the 1968 Prague Spring, or 
in 1979, in the case of Afghanistan. In 1951 China entered the Korean war without 
UNSC authorization, then held the Quemoy and Matsu islands under siege for a long 
time, and even now repeatedly threatens to use force against Taiwan.15 Great Britain, 
France, and Israel did not turn to the UNSC before attacking Egypt in 1956, the United 
States did not ask for UNSC authorization when it sent troops to Vietnam. At the same 
time, had the Americans waited for the UNSC’s authorization, Khruschev would have 
been able to continue with the deployment of nuclear missiles in Cuba in 1962, Iraq 
would have successfully developed its nuclear arms (well before the Gulf War), Bangla
desh would be called East Pakistan. Pol Pot’s successors would rule over the surviving 
Khmers in Cambodia, there would be yearly memorial services held for the tortured 
victims of the Entebbe hijacking, there would be Syrian guns on the Golan Heights fir
ing at Israeli territory below, assuming that there was still a State of Israel.

“Order” as it was conceived by the founding fathers of the United Nations never 
existed in reality-except in the early nineties during the Russian-American “honey
moon.” Therefore, though NATO’s decisions may be analyzed from an international 
legal point of view, it must be clear that the norms of the present international legal 
order cannot serve as the sole basis for ultimate value judgments. It is another question 
that the leading NATO powers also had to take into consideration the realities that 
evolved during the course of the air campaign. After it was discovered in the first weeks
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of the strikes that the original plans could not be carried out and the crisis resolved with
out Russia's cooperation, the participants of the Washington Summit retumed-at least 
on paper-to the present legal order. This is the reason why they accepted a strategic 
concept which pledged to uphold the post-war international legal order-inadequate as it 
is-and which did not foresee operations such as were still being carried out by the Alli
ance at the time of the Summit.
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SUMMARY

L a  c r ise  d e  K osovo  e t l ’o r d r e  légal in te rn a t io n a l

LÁSZLÓ VALKI

La légitimité des offensives aériennes de l'OTAN a été contestée non seulement par les 
juristes internationaux exprimant leurs objections, mais par ceux aussi qui n’étaient pas 
d'accord avec la continuation de la „campagne aérienne” á des raisons politiques ou 
stratégiques. Le débat prolongé dépasse déjà le problème des offensives aériennes contre 
la Yougoslavie. La question se pose en effet en trois dimensions:

1. Le déclenchement des offensives aériennes était-il conciliable avec l’ordre légal 
international actuel?

2. Peut-on considérer les offensives aériennes comme une intervention humani
taire légale?

3. L’ordre légal de nos jours est-il adéquat pour des relations internationales de 
nos jours?

La réponse est non pour toutes les trois questions posées. Les offensives aériennes ne 
sont pas conciliables avec l’ordre légal international actuel, surtout parce qu’il ne reconnaît 
pas la notion de l’intervention humanitaire. En même temps, l’ordre légal international actuel 
n’est plus conciliable avec le système actuel des relations internationales, étant donné que 
cet ordre légal s’est développé il y a plus d’un demi-siècle, á la fin de la deuxième Guerre 
Mondiale, reflétant les relations de cette époque-là. Le système de sécurité collective de 
l’ONU ne fonctionnait que sous une période relativement courte, pendant les “lunes de 
miel” russo-américaines, c’est-à-dire entre á peu près 1990 et 1993-94.

D ie K o so v o -K rise  u n d  d ie  V ö lk e r re c h ts o rd n u n g

LÁSZLÓ VALKI

Die Rechtmäßigkeit der NATO Luftangriffe ist von vielen Seiten umstritten. Nicht nur 
die Völkerrechtler haben ihre Zweifel geäßert. sondern auch diejenigen, die das Vorge
hen der NATO aus politischen oder strategischen Gründen für unrichtig hielten. Der 
seither fortdauernde Streit übersteigt weit das Problem der Luftangriffe gegen Jugoslavien. 
Die Frage Stellt sich in dreierlei Hinsichten:

1. War das Starten der Luftangriffe vereinbar mit der heutigen Völkerrechtsordnung?
2. Können die Luftangriffe als humanitäre Intervention angesehen werden?
3. Steht die Völkerrechtsordnung von heute mit dem hiesigen Stand der interna

tionalen Verhältnisse im Einklang?
Die Antwort auf alle drei Fragen ist negativ. Die Luftangriffe sind mit dem heuti

gen Völkerrechtsordnung unvereinbar, insbesondere deswegen, weil diese die Möglich
keit einer humanitären Intervention nicht anerkennt. Zugleich steht die Völkerrechtsor- 
dung mit dem hiesigen Stand der internationalen Verhältnisse nicht mehr im Einklang. 
Diese Rechtsordnung ist vor mehr als fünfzig Jahren, am Ende des zweiten Weltkriegs 
entstanden, und spiegelt die Verhältnisse jener Zeit zurück. Das System der kollektiven 
Sicherheit der UNO funktionierte nur kurz während den russisch-amerikanischen “Flit
terwochen”, etwa zwischen 1990 und 1993-94.
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