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I. Socialist Law as a separate legal family?

a) The assertion of Petr IvanoviC St u c h k a  (1865-1932), the leading figure of the soviet 
legal philosophy in the early ’20s and the influential president of the Supreme Court of 
the Russian Soviet Republic between 1923 and 1932, who was also the co-founder and 
since 1931 the director of the Institute of Law of the Academy of Sciences of the Soviet 
Union deserves much attention:

“Communism means not the victory o f socialist law, but the victory o f socialism 
over law, since with the abolition o f classes with their antagonistic interest, law will die 
out altogether”.

As a consequence of this idea which prevailed until the early 1920’s the court sys
tem and the bar were both immediately abolished in 1917. All efforts were made to 
break with Russia’s legal past. The nihilistic attitude towards law was quite general after 
the Bolshevik revolution. This attitude which was like that of the French revolutionaries 
in many aspects underwent major changes in the early 1920’s. In lawmaking the Russian 
tradition became Soviet tradition. Codification work began even prior to 1921 (the be
ginning of the NEP). In 1918 the RSFSR Code of Laws on Acts of Civil Status Marriage 
and Guardianship and the RSFSR Labor Codte were promulgated. In 1919 the RSFSR 
Principles of Criminal Law were adopted. Before that period Soviet Russia operated 
under a system of judge made laws. The basis of law was the so-called revolutionary 
consciousness of the people’s judges. The Soviet law revised the legal tradition of the 
pre-revolutionary Russia so far as it was compatible with the new traits of the Soviet- 
style society. The framers of the Soviet legal system were trained in the Romanist i.e. 
Civil law tradition. As a result in devising a supposedly entirely new legal system they 
drew heavily upon the traditions of Roman (Civil) law.

b) The meaning of civil law needs first some clarification. The term “civil law” (ius 
civile of the Roman law) from the historical point of view refers to the legal system appli
cable to citizens of the Roman Republic and Imperium. The “civil law” was compiled 
into the Corpus Iuris Civilis essentially in the VI century A.D. by emperor JUSTINIAN. 
Later this term gained a rather narrow meaning in terms of the legal system of the so-called 
civil law countries. At present the term “civil law” became even more limited according 
to the perception of the continental European lawyers. The “civil law” is as a result 
narrower than the private law and does not include the entire legal system of a country.



Large parts of the private law are covered by other codes as well. In the law of the Cen
tral and Eastern European countries large parts of the traditional “civil law” are covered 
by special acts i.e. codes (code of family law, code of labor law, code of cooperatives’ 
law etc). As a result of the political and economic changes going on in a number of these 
countries the importance of the civil law is increasing considerably.

c) The Romano-Germanic legal tradition is influential in the legal system of the 
Central and Eastern European countries. The early development of the Soviet law was 
guided and shaped mostly by the legislator, unlike the Common law. The legislative 
influence still remains strong although the role of the judiciary is growing. Recently, the 
role of the legal scholars has increased contrary to the Common law tradition where the role 
of legal scholarship in the development of the legal system was negligible. The wide- 
scale reception of Roman law in Europe had impact on Russian law as well. The major 
channel of the reception of Roman law in Russia was the education of lawyers at the 
universities.

d) Regarding the Continuity in law: there is considerable autonomy in the various 
legal phenomena. The legal phenomena are generally independent on the economic- 
political structure of the society. This continuity manifests itself basically at two levels: 
1) in the use of certain legal terms (sale, hire, property, contract etc.) 2) in the use of 
certain concepts, schemes and structures (concept and structure of ownership).

As far as the legal traditions are concerned the Central and Eastern European 
countries can be divided into two groups:

A. Countries where the Byzantine legal traditions were (are) strong (Russia-Soviet 
Union, Ukraine, Belarus, Moldova, Rumania, Yugoslavia, Macedonia, Bulgaria 
and Albania)

The most essential characteristics of the legal system of these countries are as follow:

1. The political power (the State) is very much in favor of the reception of the 
Roman public law (ins Romanian publicum)

2. In these countries the ideology of the Roman Empire (lmperium Romanian) 
prevails (the idea of the so-called Third Rome=Moscow)

3. There is no clear separation between secular law and church law -  the nomo- 
canon combines both ecclesiastical and secular law

4. The language of legal acts is the national language (the Slavic language or the 
Rumanian language)

5. Promulgation in the 19th century of civil codes of Western Europe (the French 
Civil Code [1804], the Austrian Civil Code [1811], the Saxon Civil Code 
[1863], the Swiss Law of Obligations [1881], the Swiss Civil Code [1907], the 
Italian Civil Code [1865], the Spanish Civil Code [1889], the German Civil 
Code [1896])

6. There were no universities in the medieval period (the first university is that of 
Moscow founded in 1755)
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B. Countries where the Roman law traditions were (are) influential (Poland, Hun
gary, Czech Republic, Slovakia, Slovenia and Croatia)

The most essential characteristics of the legal system of these countries are as follow:

1. The political power (the State) is basically against the reception of Roman pub
lic law (ius Romámon publicum)

2. The reception of the Roman private law (ius Romámon privatum) is carried 
through in large areas of law

3. The church (the Roman Catholic Church) is in favor of the reception of the 
Roman private law

4. Latin is the language of the legal sources throughout several centuries
5. The various universities play a considerable role in legal development (the first 

universities are those of Prague, Cracow and Pécs, founded by the middle of 
the 14lh century)

6. Reception in the 19th century of the civil codes of Western Europe (the French 
Civil Code, the Austrian Civil Code, the Saxon Civil Code, the Italian Civil Code 
of 1865

7. The German Civil Code, the Swiss Code of Obligations and the Swiss Civil Code

II. Codification

The codification of law is one of the most important traits of the civil law systems. Codi
fication is one of the main differences between the civil law and the common law system. 
The codification of the civil law in modern Europe began in the late 18lh and early 19lh 
centuries.The Bavarian Code (1756) was the first one. The Prussian General Code (1794) 
[Allgemeines Landrecht fü r  die preussischen Staaten] The French Civil Code (1804) is 
the first modern civil code. In the civil law countries the codes are undoubtedly the 
primary pieces of legislation. They have a unitary nature which differentiates them from 
legislation also called codes in the countries of common law tradition. These “codes” as 
a general rule do not have organic unity. These “codes” do not contain the statement of 
broad, generally binding legal principles. The Austrian Civil Code (Allgemeines Bürger
liches Gesetzbuch) (1811). The Saxon Civil Code (Sächsisches Bürgerliches Gesetz
buch) (1863) which went into effects in 1865 was the first code to include the “General 
Part”.

They are mostly a compilation of separately enacted statutes. The civil law sys
tems of the countries of continental Europe are frequently categorized into three ma
jor groups:

1. Codes patterned after the French Civil Code
2. Codes following the Swiss Code of Obligations (of 1881/1883 and 1911/1912) 

and the Swiss Civil Code
3. Codes patterned after the German Civil Code (BGB)
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The Austrian Civil Code (ABGB) did not have a major impact on the codification 
although it was received in large parts of the former Austrian Empire and later -  after 
the Compromise /Ausgleich/ of Austrian-Hungarian Empire. Besides it the Austrian 
Civil Code consists of 1502 articles and is divided into three books: I. On Personal 
Rights; II. On Real Rights -  rights arising from things -  encompassing both property and 
obligations (contracts). III. On provisions common to personal and real rights. The 
ABGB has also a short Introduction consisting of 14 articles. The Austrian Civil Code 
influenced very heavily the Serbian Civil Code of 1844 which had only 950 articles. The 
Serbian Civil Code of 1844 showed several divergences mainly in family law and the 
law of succession from the ABGB.

Each of the above mentioned codes has several characteristic features. The French 
Civil Code (after 1807) Code Napoléon can be described as episodic with solutions for 
important questions. The Swiss codes (Code of Obligations and Civil Code) are charac
terised by their very simple language. The German Code resembles in many respects a 
philosophical system with its general and special parts. Book one of the BGB bears the title 
“General Provisions” following mainly the General Part of the Saxon Civil Code. The 
articles of the General Part are applied to all provisions located in the other parts of the 
Code. Book one of the BGB is preceded by the Act of Introduction (Einfiihrungsgesetz).

It has to be emphasized that nonetheless no continental civil lawyer relies exclu
sively upon the civil code since the civil code may not deal with all the subjects to be 
regulated by the civil law. There are civil law countries in which the civil law has not 
been the subject of codification. Besides the code there are other sources of the civil law 
too. The main sources are acts adopted by the legislature. The decrees of the govern
ment may also contain regulation concerning the civil law. The same refers to the cus
tom and usage. To some extent the legal texts and commentaries also are relevant. The 
judiciary may also play a role although the role of the courts as lawmaking institutions is 
the subject of some controversy. The generally held view is that court decisions cannot 
be regarded as a formal source of law. As a result the case law generally does not have 
binding force. Distinction has to be made between the de iure and de facto influence of 
the court decisions. All this refers to the law of the East European countries as well.

III. The Process of Codification in the Soviet Union

The codification of law took place in the Soviet Union in different stages. The first 
period begins with the Bolshevik Revolution in 1917 and covers the so-called Bridge 
Years as well as the NEP (New Economic Policy) period (1921-1928). The second 
period begins with the First Five Year Plan in 1929/1930 and runs up to the mid 1950’s. 
The third period begins in 1957-1958 with the enactment of a number of federal (all- 
union) principles of legislation.

a) 1. The first two Soviet codes of law were enacted in 1918. During the next years 
no further codes were adopted. The introduction of the NEP in 1921 provided a major 
stimulus to the codification. It resulted in the enactment of five codes in 1922. The Civil 
Code of the RSFSR of 1922 is to a large extent based on the German Civil Code (BGB).

16 GABOR HAMZA



Following the tradition of the Western European civil law countries the Soviet codes are 
divided into a General Part (containing the general provisions) and Special Part or Spe
cific Part. There is a particular feature of the Soviet legislation that in some cases the 
general provisions are enacted separately. In 1919 the Principles of Criminal Law of the 
RSFSR were enacted the Principles of Civil Procedure of the RSFSR; both of them 
containing solely the general principles of a particular branch of law. The first Soviet 
Constitution also dates from that period (adopted in 1918).

The Constitution of 1924 established a division between the federal and union re
public government concerning competence in the field of legislation. The all-union gov
ernment was enabled to enact the general principles of legislation applicable throughout 
the entire territory of the Soviet Union. The union republics were empowered to adopt 
the detailed acts in accordance with the general principles.

2. As a result of the end of the NEP and the beginning of the first Five-Year-Plan 
the centrally planned economy was introduced in the Soviet Union. It seemed very logi
cal to expect that the introduction of the centrally planned and commanded economic 
system would result in the enactment of new codes in the country. Nevertheless no new 
Civil Code was enacted. The major legislative act was the Constitution of 1936. The 
central government urged to some extent the codification. A number of commissions were 
set up to draft new codes. Drafts of a new Land Code of the RSFSR and a new Water 
Code of the RSFSR were made. Above that several versions of all-union civil and crimi
nal codes were circulated. In 1938 the Act on Court Organization was enacted at the all- 
union level. Throughout the remaining period no other acts were adopted.

3. In 1958 new federal principles were promulgated. A thirty year gap had to be 
bridged. Throughout the 1960s and 1970s the codification of Soviet laws both at federal 
and union-republic level continued. In 1977 a new Constitution was adopted. In 1978 
every union-republic enacted its own constitution. In 1972 the USSR Ministry of Justice 
began the preparation of a Systematic Collection of Legislation in force in the USSR.

b) Constitutional regulations concerning the enactment of codes in the Soviet Union
1. The Constitution of 1918 (art. 49/n) empowered Parliament to deal with ques

tion of state legislation comprising the judicial, civil and criminal legislation
2. The Constitution of 1924 introduced the federal system of government. A division 

was made concerning the competence between the federal and union-republic government 
in the field of the legislation. According to art. 1 of the Constitution the federal government 
was empowered to issue guiding principles of legislation containing the general basis and 
provisions relating to a particular branch of law (civil law, criminal law, law of civil proce
dure, law of criminal procedure). On the basis of these principles the constitution of the 
union-republics provided for the enactment of the various codes. E.g. art. 17(h) of the 
Constitution of the RSFSR provided for the enactment of the codes of the RSFSR.

A number of areas of legal regulation remained in the exclusive competence of the 
federal government. For instance all-union codes regulated the customs, merchant shipping, 
benefits to servicemen and air. Exclusive federal authority over foreign trade, transport 
and the armed forces.

According to the Constitution of 1936 the exclusive competence of the federal 
government was widened to include authority to enact all-union civil and criminal codes
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(art. 14[m], This provision had no practical effect. The constitutions of the union- 
republics enacted after the Constitution of 1936 no longer specifically mentioned codes 
(i.e. art. 19 of the constitution of the RSFSR). At that time the idea prevailed that all- 
union codes had to replace those of the republics.

In 1957 an amendment to the Constitution of 1936 was adopted. According to this 
amendment the federal government had to provide for only the general principles of the 
civil and criminal legislation.

By the Constitution of 1936 no major changes were introduced. The constitutions 
of 1924 and 1936 contained an exhaustive listing of those branches of law in which 
federal principles could be enacted. The Constitution of 1977 mentions only the federal 
authority to ‘'establish fundamental principles of legislation of the USSR and the union- 
republics” (art. 7314]).

The federal authority to legislate remained in certain fields. For instance such a 
field was the foreign trade which was also being explicitly mentioned. But there were 
also “other questions of all-union importance” (Art. 73[ 12] of the Constitution of the 
RSFSR).

c) Similarities between the Western countries and the Soviet Union regarding codi
fication

1. There is a division between the General Part and the Special Part of the codes 
(technical similarity)

2. Some areas are not yet codified (e.g. various areas of administrative law)
3. There is a supplementary legislation (special acts, statutes concerning those 

fields not covered by the codes)

Differences between the Western countries and the Soviet Union regarding the 
codification

1. In the Soviet Union there was no commercial code, although the idea of the 
two-sectorial law (dvuch sektomoe pravo) was prevailing since 1927.

2. There are several branches of law (family law, labor law, law of the farmers’ 
cooperatives etc.). The traditional division between public law and civil law 
was ignored. This division was rather artificial.

3. The decisions of the Supreme Court were considered in the Soviet Union as 
being binding on all lower courts. There were also "guiding explanations” 
(rukovodiashchie raz’iasneniia) binding on all lower courts.

4. According to the Constitution the Supreme Court was empowered to initiate 
legislation in the Supreme Soviet of the USSR.

5. There were differences concerning the social content of the text of the codes. 
E.g. art 16 of the Criminal Code of the RSFSR invalidated any transactions ef
fected against socialist state and public interests.

6. The preambles of the codes in the Soviet Union had a decidedly ideological 
flavor. E.g. the Code on Marriage and the Family of the RSFSR included a 
phrase referring to the basic task of the Code to “strengthen the Soviet family 
based on the principles of communist morality" and “the children’s preparation 
to actively participate in the construction of a communist society”.

18 GABOR HAMZA



d) Causes of similarities

1. The legal tradition of the pre-revolutionary Russia was part of the Western 
European legal traditions. That’s why the Soviet law on the surface displays 
quite a lot similarities to that of Western Europe.

2. The Russian Code of Criminal Procedure of 1864 was mostly an imitation of 
French and English law.

3. The Judicial Reform of 1864 established in Russia a new legal ethos. The pro
fessional judiciary became independent of the executive. A professional bar 
and a modern system of judicial procedure, including trial by jury in criminal 
cases were established.

4. A part of the Russian lawyers were trained in Western universities. In the sec
ond half of the 19,h century a special institute for training Russian lawyers was 
established in Berlin which became affiliated with the Berlin University. The 
Draft Civil Code of 1905 as well as the Draft Law of Obligations (the revised 
Fifth Book [Piaiaia Kniga] of the Draft Civil Code) of 1913 were works of the 
lawyers trained in Berlin in the “Imperial Russian Institute of Roman Law” es
tablished in 1887 which was affiliated with the Berlin University Faculty of 
Law. Many influences in particular of German and Swiss legal thinking could 
be perceived in the Soviet Union. These influences are still strongly present in 
the new Civil Code of the Republic of Russia.

IV. Characteristics of the Civil Law

In the domain of legal phenomena, a certain autonomy can be observed that is due to the 
relative independence of these phenomena from the given socio-economic formation. This 
autonomy is also partially due to the survival i. e. continuity of centuries old legal traditions.

a) The above-mentioned autonomy of legal phenomena can be observed substan
tially at two levels. On the one hand, there is continuity i. e. process of historical conti
nuity — at least along general lines -  of several legal institutions and constructions (if 
one thinks, for instance, of the concept of property). The Russian Civil Code of 1964 
(art. 92) defines for example the ownership’s rights as follows: „An owner may be in 
possession o f a thing and make use o f it and dispose o f it within the limits specified by 
the law. ” The same definition relating to the ownership's rights we find in art. 19 of the 
Fundamentals of the Soviet Civil Legislation of 1961. The similarities between the so
cialist concept concerning the contents of property and that of the outstanding Roman 
jurisconsult ULPIAN (plena in re potestas -  whose elements are as follows: uti (the use 
of, or extraction of all useful qualities from, the thing [res]),frui (the collection of fruits, 
both natural and economic), habere (having the thing in patrimony), possidere (the pos
session of the thing i. e. the actual or economic holding of a thing), abuti (the capacity to 
sell, donate, consume, or destroy the thing) are obvious.

b) On the other hand, one can speak of continuity in the use of a number of legal terms 
(if one thinks, for instance, of various types of contract). This continuity in substance is
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based on iwo elements: a) civil law of the socialist type was also substantially a law 
based on commodity-money relationships: b) in the legal system of the former socialist 
countries private property also existed (certainly with limitations). For inclusion within 
this domain is the existence of personal property or in other terms -  in a concept adapted 
more from the legal-dogmatist viewpoint -  the existence of the citizen’s property. The 
primary characteristic of the concept of personal property or of that of the citizen con
sists of the fact that the goods making up the category of property of the socialist type 
directly serve or favor the satisfaction of the personal and family needs of the citizens.

c) In the countries of central and eastern Europe, the legal traditions that in sub
stance are based on Roman law are not to be neglected. It should be underlined that in 
the literature to date this aspect nonetheless has been very much underestimated. Suffice 
it to think of P a u l  KOSCHAKER’s work .,Europa und das römische Recht” (Europe and 
Roman Law) (1947) FRANCESCO CALASSO’s book „Medio Evo del diritto” (Medieval 
Age o f Law [1954]) and of that of FRANZ WIEACKER „Privatrechtgeschichte der Neu
zeit” (A History o f Private Law in Modern Age) (1952, second revised version 1967).' 
The authors of these extremely important works omit completely the development of law 
in central and eastern Europe as though such regions did not exist. This „negative" ap
proach is that much more troubling in that the Roman law traditions of former socialist 
countries were and are present at the legislative level -  and not only at, for example, the 
theoretical (doctrinal) or the jurisprudential one.

d) One can first of all think of the 1922 Russian Civil Code (Grazdanskij Kodeks) of 
socialist type (effective January 1, 1923) that from the legal-dogmatist viewpoint is similar 
in various regards to the Russian Draft Civil Code (Grazdanskoe ulozenije -  Proekt). The 
Russian Draft Law of Obligations (Grazdanskoje ulozenije -  Proekt Kniga pjataja [Obja- 
zat'elstvennoe pravoj) was submitted to the State Duma on October 13, 1913. Here note 
that the Russian Draft Civil Code strongly resembles both the German Civil Code (BGB 
-  Bürgerliches Gesetzbuch) of 1896 (effective January 1, 1900) and the second, revised 
version of the Swiss Code of Obligations of 1911. This is due in particular to the fact 
that a significant number of Russian legal experts studied in Berlin, where the Russian 
Imperial Seminar of Roman Law (Kaiserlich-Russisch Romanistisches Seminar) affili
ated with the Berlin University Faculty of Law was established in October 1887.

e) The Civil Code of 1922 promulgated during the NEP (New Economic Policy), 
encompassing the period between 1921 and 1928/1929, whose chief architect was A. G. 
GOJKHBARG( 1883-1962), influenced the 1961 Fundamentals of Civil Legislation of the 
Soviet Union and in consequence also influenced various codes of the 15 constituent 
republics -  one thinks first of all of the 1964 Civil Code of the Russian Soviet Federal 
Socialist Republic (RSFSR). The Civil Code of the RSFSR (11 June. 1964) consisting 
of 569 articles has, following substantially the Pandectist system, eight parts which are as 
follows: General Principles (General Part), Law of Property, Law of Obligations (I. General 
Principles of Obligations and II. Specific Types of Obligations), Copyright Law, Right to 
Discoveries, Law of Inventions, Law of Succession on Death and finally Legal Capacity 
of Aliens and Stateless Persons. The Application of the Civil Legislation of Foreign States, 
International Treaties and Agreements. Romanist influences can naturally be observed 
also in relation to civil codes of the other former socialist countries.
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V. Various Types of Civil Law Codification 
in former Socialist Countries

In this section I would like to point out in a more or less schematic way the variety of 
codification efforts regarding the civil law of former socialist countries. Legislation on 
civil law can be substantially divided into four essential groups as follows:

a) Civil codes of socialist type: USSR, Czechoslovakia (1950 and 1964), Poland 
(1964), Hungary (1959) and Albania (1981). The promulgation of the 1950 Czechoslo
vak Civil Code was necessary because of the existence of different legal systems and 
traditions within Czechoslovakia. The Czech (and Moravian) part of the country was 
during centuries under the influence of the Austrian General Civil Code (ABGB -  All
gemeines Bürgerliches Gesetzbuch) of 1811 whereas Slovakia, being part of Hungary 
until 1918/1919, was dominated by the Hungarian law (partial legislation related to civil 
law and custumory law).

b) Special laws of socialist type i. e. no comprehensive civil code: Bulgaria. In 
Bulgaria, which had no comprehensive Civil Code prior to World War II either, these special 
laws were the following: Law of Succession (1949), Law of Persons and of Family 
(1949), Law of Obligations and Contracts (1950), Law of Property (1951), Law of Economic 
Organizations (1970) and Law of Citizen’s Property (1973).

c) Old codes: in Romania the 1864 Civil Code, which was patterned after the French 
Civil Code (1804) and the Draft of the Italian Civil Code of 1865, has been uninterrupt
edly in force at least in theory with various modifications (in particular in 1948 and 1954) 
throughout the entire socialist political system. Moreover, the 1865/1900 Code of Civil 
Procedure and the 1887 Commercial Code also remained in force, the latter, in particular, 
with significant modifications. In the GDR (German Democratic Republic) the BGB 
was in effect until January 1, 1976. It should be noted that the Vertragsgesetz (Law on 
Contracts) of 1965, which was replaced by a revised Act of Contracts in 1982, regulated 
the socialist economic sphere. In Cuba -  the new Civil Code of socialist type entered 
into force on April 12, 1988 having 547 articles (the Spanish Codigo Civil of 1889 still 
in effect in Spain has 1975 articles).

d) Particular legal systems: in Yugoslavia, for historical reasons, there was no civil 
code either at the federal level or at the level of the national (constituent) republics. It 
should be taken into consideration that in Croatia and Slovenia the Austrian General 
Civil Code (ABGB) was in force, in Serbia the 1844 Civil Code of Austrian inspiration 
and in Montenegro the 1889 General Code of Property (the Code of Bogisic).

After 1946 the so-called basic laws arose:

1. the 1976 Law on Associated Labor i.e. the „Code of Self-management” com
prising 671 articles:

2. the 1978 Law of Obligations and the 1980 Law of Basic Property-law Rela
tions.

3. the 1974 Constitution (comprising 406 articles) relevant also in the field of 
civil law.
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4. the legislation regarding family law and law of succession came within the 
authority of the six constituent republics (Serbia, Croatia, Slovenia, Montene
gro, Bosnia-Herzegovina and Macedonia).

In Yugoslavia there was a trend to bring about a unified legal system only at the 
initial phase i. e. in the interwar period (between 1919 and 1941). Along the lines of the 
decentralised political system, Yugoslavia became a federal state in 1974 in the real 
sense of this term. Yugoslavia tried to decentralize its legal system. As a result it became 
necessary to establish a set of interlocal norms of conflict of law within the country.

e) All civil codes of the socialist type are concerned with the civil law in its most 
restrictive sense. These codes exclude from their domain family law, labor law, relations 
regarding intangible goods, land law and cooperative agricultural law. On the other 
hand, a great part of the so-called economic relations are regulated by civil codes with 
the exceptions of the Czechoslovak Civil Code of 1964 and that of the GDR of 1975.

VI. The Question of Economic Codes

a) In the Soviet Union the issue of having a separate economic code has been discussed 
since 1927, i. e. after the NEP (New Economic Policy) started to wither away. .P. I. STUCHKA 
(1865-1932), the then president (between 1923 and 1932) of the Supreme Court of the 
Russian Soviet Republic launched the idea of the creation of the dvuchsektomoje pravo 
(two-sectorial law). In compliance with this concept an independent economic (i. e. 
economic-administrative law) the term hosjajstvennoe pravo was in use after 1931 was 
to be created in order to emphasize the contrast between the „old”, „bourgeois", „abstract 
and unequal” civil law and the new tendentially „concrete and equal” socialist law. The 
idea of the promulgation of an autonomous economic code was definitely rejected in 
1961, the year in which the Fundamentals of Civil Legislation was promulgated. The 
rejection was due to the prevailing concept of adopting civil law regulation of all 
ownership relationships. The same civil law regulation should govern property relationships 
between citizens, between citizens and different types of economic organizations, the 
overwhelming of which was state run, themselves.

b) An Economic Code in the proper sense of the term entered into force on July 1, 
1964 in Czechoslovakia. The new Czechoslovak Civil Code, which replaced the Civil 
Code of 1950, entered into force on April 1 of the same year. Czechoslovakia was the only 
socialist country where the idea of a separate economic code prevailed. In the field of for
eign commerce the International Trade Code of 1964. economic relations were regulated 
by. The 1950 Civil Code, the first Czecoslovak Civil Code of socialist type, regulated the 
„economic contracts” in a general way. According to this Code a special law was to regu
late the legal aspect of relations between socialist economic units (mostly state enterprises). 
A distinct codification regarding the economic law was foreseen by the Constitution of 
1960, providing the constitutional framework for this particular type of regulation.

c) In the GDR the situation in this domain was slightly different. In the years 
1969-70 the East German doctrine abandoned the idea of giving life to an independent
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economic code. It is, however, obvious that there was a certain autonomy in this sector 
of the legal system. There have also been some positions of an official character taken 
(for example, W a l t e r  U l b r ic h t ’s proclamation to the Vllth Congress of the Commu
nist party [Sozialistische Einheitspartei Deutschlands] held in April. 1967). The chief 
theoretician of the concept of the autonomy of the economic law was H. Such (1910— 
1976), professor of civil law and of economic law at the University of Leipzig. The Ver
tragsgesetz (Gesetz über das Vertragssystem in der sozialistischen Wirtschaft) (Law on 
Contracts i.e. Law on Contractual System in the Socialist Economy) of 1965 was, in 
practice, an Economic Code. The Vertragsgesetz was replaced by a new, revised act in 
1982. In the GDR, as a result, individual exchange, relations between state enterprises 
and foreign exchange (see the Gesetz über internationale Wirtschaftsverträge [Law on 
International Economic Contracts] of 1976) were regulated separately.

VII. Principal Characteristics of the Hungarian 
Civil Code of 1959

The Hungarian Civil Code of 1959 which entered into force on July 1st 1960 has the 
following substantial characteristics:

a) it follows a unified concept of civil law;
b) regulation regarding socialist property is very detailed;
c) it contains few definitions and programmatic norms (or in other terms policy 

declarations) in contrast with the 1975 Civil Code of the GDR. Another characteristic 
feature of the legislation of GDR was the abundance of preambles added to laws. Al
most one fifth of the text of laws adopted in GDR consisted of preambles. This per se 
underscores the ideological nature of the legislation of the defunct GDR.

d) the operative norms tend to regulate all legal relations in detail (in contrast with 
the 1964 Polish Civil Code that more substantially regulates the legal relations that fall 
within the domain of civil legislation).

The Hungarian Civil Code underwent various modifications (of 1967, 1977, 1984) 
due to the economic reforms initiated on January 1, 1968. The Code was „depoliticized” 
after the far-reaching political and economic changes started from 1990 onwards.

VIII. The Question of Economic Contracts

Chapter XXXV of the Hungarian Code -  formally abolished in 1977 but ineffective as 
of January 1, 1968 -  referred to economic contracts. This chapter figured in the special 
part of obligations -  but should have been compiled in the general part of obligations 
from the legal-dogmatist viewpoint.

Prior to 1968 economic plan was a fundamental and obligatory law. Socialist eco
nomic organs had to strictly regulate themselves following the plan and the directives 
issued by superior authority. After the introduction of the new system of economic di
rection the state economic plan became practically a general, comprehensive directive.
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The state enterprises and the other organs of state enterprise activity obtained an impor
tant measure of independence. In consequence of this important measure of independ
ence the recipients could give life to their relations according to their own evaluations.

From the legal viewpoint before 1968:

a) the unity of contracts was very superficial;
b) the ordering of contracts adopted in practice was:

1. commodity-money relations
2. relations not based on mercantile exchanges.

After 1977 the logical and traditional ordering of the various types of contracts was 
re-established. Since then contracts are not generally related to a particular from of 
property. Parent subsidiary relations between state enterprises have the character of 
mercantile relations.

Hungarian Civil law knew the following forms of contract relative to socialist eco
nomic organs: a) supply contract, P) contracts for acquisition of warehouses, y) project 
contracts, 5) enterprise contracts, e) construction contracts, u) contracts for development.

This peculiar model was, therefore, due to the particular requirements of relations 
among state enterprises and on the other hand contracts between them.

The most important consequences of economic reform in the legal field were the 
re-establishment of legal equality between the contracting parlies on one hand and the 
large measure of freedom of contract on the other hand. Due to the modification of the 
Code a wide degree of autonomy in contractual relations, basically along the lines of 
sections 1104-1134 of the French Civil Code, were acknowledged. It must be stressed 
that the economic contract, the most typical legal institution (Rechtsinstitut in German) 
of the command economy, was no contract in the proper sense of the term, given the 
lack of consent (consensus) between the contracting parties. The economic contract was 
rather an administrative act.

1 The English version of ihe fundamental work of WIEACKER was published under the following title: 
A History o f Private Law in Europe with particular reference to Germany. Translated by TONY WEIR. 
Clarendon Press, Oxford, 1995. (foreword by REINHARD ZIMMERMANN)
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