
COLLECTIVE LABOR RELATIONS UNDER 
AMERICAN LABOR LAW

MARLEY S. WEISS

1. Introduction

The labor relations system in the United States is not functioning well. Nearly 
all American labor law scholars and industrial relations specialists share this 
view. This a rtic le  will ou tline some of the m ajor fea tu res  of Am erican 
collective labor law. It will discuss a few of the most prominent explanations 
for problems in the U.S. system, as well as some legal changes proposed as 
solutions.

This article focuses on the most important federal law, which covers 
most private sector collective labor relations, the National Labor Relations 
Act or NLRA.' A second, older, federal law governs the private sector rail 
and airline transportation industry, the Railway Labor Ate of 1926 (RLA).^ 
However, in many respects, the two laws function similary.

In the midst of the Great Depression. Congress enacted the NLRA in 
1935. The law, along with the RLA, was intended to provide nearly all private 
secto r employess with righ ts of freedom  of association  and collective 
bargaining. A federal agency, the National Labor Relations Board, or NLRB, 
administers this law.

When the NLRA was originally enacted, it was extremely favorable to 
workers and unions. The law provided them only with rights, and no duties, 
and imposed on management legally-binding duties, but no rights against 
w orkers or unions. By the end of the Second W orld W ar, unions had 
successfully unionized key industries and had gained substantial power. 
Thereafter, however, a more conservative Congress overrode a Presidential 
veto to enact the 1947 Taft-Hartley Act.^ This law amended the NLRA to 
impose new du ties  on unions. It also m odified the w orkers ' previously 
unlim ited right to strike, restricting the economic weapons unions could 
employ during labor disputes. In 1959, Congress again amended the NLRA, 
this time further restricting the rights of unions to use the strike and other 
economic weapons during particular types of labor disputes.

Throughout most this period, the ranks of the labor movement were 
growing. Before the passage of the NLRA, unions represented about 10% of



the American workforce. By the tate 1950s. the trade union movement had 
reached a peak of 35-40% of the workforce, virtuaHy entirety in the private 
sector.

From the 1960s to the present, however, this situation gradually reversed 
itse lf. M ore and more federal, s ta te , and local governm ent employees 
p ersuaded  the ap p ro p ria te  leg is la tu re s  to adop t leg isla tion  g ran ting  
government employees the right to unionize and bargain collectively, and 
m any public  secto r w orkers choose to exercise  those righ ts. Roughly 
sim ultaneously , throughout the 1970s and 1980s, private sector union 
membership declined. By 1993. union membership in the private sector had 
fallen below 12%/ In contrast, about 35% of public sector employees today 
are represented by a labor union and covered by a collective bargaining 
agreem ent/ Overall, about 16% of the American labor force as a whole are 
labor union m em bers/ The decline in unionization is especially significant 
because American labor law regulates far fewer terms and conditions of 
employment than the Hungarian Labour Code.

The precipitous decline in private sector unionization rates, when 
compared to the much stronger support for trade unionism in the public 
sector, has led commentators to propose diverse solutions, including outright 
repeal of the NLRA, improvement of the NLRB election process, reduction 
in procedural delays, more effective remedies for violations, permitting more 
powerful union economic weaponry, and adoption of various aspects of 
Western European labor relations schem es/ This article next sketch out the 
overall NLRA scheme, and will note a few of these proposals for modification 
of the present system.

H. The Structure of American Labor-Management Relations

The labor-management relations system in the United States is structured 
differently than that of Hungary and most western European countries. First, 
it is premised on an arms-lcngth, adversarial bargaining relationship. The law 
establishes this as the only method by which workers can participate in 
collectively determ ining  wages, benefits, and all m anner of term s and 
conditions of em ploym ent. Through collective negotia tions, labor and 
management conclude collective bargaining agreements. The agreements 
commonly cover a broad spectrum of topics, including protections against 
arbitrary termination of employment without "just cause", seniority-based 
order of priority governing reductions-in-force, promotions, and job transfers, 
protection of health and safety in the workplace, working hours, break time, 
premium pay for overtime work, wages, pensions, and health and disability 
insurance benefits. In add ition , most agreem ents establish a grievance 
procedure, adm inistered between labor and management. The grievance 
procedure is the forum for negotiated adjustment, or, faililng that, binding
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a rb itra tio n  before  a p riva te  iabor a rb itra to r , to  resoive d isputes over 
interpretation and application of the collective bargaining agreement. While 
it is not legally m andatory , most unions agree to a "no -s trike  clause", 
prohibiting work stoppages for the duration of the agreement and if the 
agreement is silent, the law will imply such a clause as the quid pro quo for 
binding arbitration.8

There is no division of jurisdiction between a works council, on the one 
hand, and enterprise, sectoral or national level collective bargaining on the 
o th e r  hand . No se p a ra te  e n tity  or s tru c tu re  deals w ith the em ployer 
concerning plant, office, or work site level matters, or regarding participation 
in re so lu tio n  of p a r t ic u la r  top ics , such as tech n o lo g ica l change or 
organizational restructuring.

The governmental view of relations between labor and management in 
1935, when Congress initially debated the NLRA, was profoundly adversarial, 
colored by prevailing political debates about class welfare, and by open, often 
physical violence betw een m anagem ent-hired  thugs and a rden t union 
supporters during strikes and picketing. In the 1920s and 1930s, many 
companies attempted to create in-house, sham unions and other employee 
representation devices. As a result, the NLRA was drafted to include Section 
8 (a) (2), which made it unlawful "for an employer to dominate or interfere 
with the formation or administration of any labor organization or contribute 
financial or other support to it".^

This language was prim arily used to force employers to completely 
disestablish sham labor organizations and to permit real labor unions to 
organize and bargain collectively for real labor agreements.'" However, this 
provision also has been held to  preclude various form s o f w orkplace 
participation or labor-management cooperation schemes, if the participants 
play a significant role in dealing with management to determ ine wages or 
hours or other terms or conditions or employment. Such employer-controlled 
system s have been found to be illegal, e ith e r  when there  is no union 
representing the work force or when the arrangement is in derogation of the 
u n io n 's  ro le as exclusive bargain ing  rep re sen ta tiv e  concern ing  these 
matters.' ' Advocates of increased "labor-management cooperation" as a 
means to enhance workforce productivity, have, in recent years, sharply 
attacked this aspect of the law. Several of the most prominent proposals for 
law reform  would amend 8 (a) (2) to perm it certain  types of employee 
p a rtic ip a tio n  p lans, even when no trad e  union is p resen t to  prov ide 
independent representation in the workplace.'^

The assumption of adversarialness is also reflected in the reuqirement 
th a t th e  un ion  owes the em ployees it re p re se n ts  a d u ty  of fa ir 
representation,'** and in the d isq u a lif ic a tio n  of a union as c o llec tiv e  
bargaining representative when the union or its officers have too close a 
relationship to either the employer or its competitors.''* The du ty  of fa ir 
re p re s e n ta tio n  re q u ire s  th a t the union act in a f id u c ia ry  c a p ac ity ,
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representing the interests of the bargaining unit as a whoie. and oniy the 
bargaining unit. The union cannot have divided interests, in particuiar, it 
cannot regard m anagem ent's or the en te rp rise 's  in terests  as part of its 
representational obiigations, other than insofar as these interests legitimately 
serve, and do not conflict with, those of the workers. This duty governs the 
union's refationship to its members in af! aspects of its representation of them 
in collective bargaining and in the in terp re ta tion  and application of the 
resulting cofiective bargaining agreement, particularly in the grievance and 
a rb itra tio n  process, through which disputes over the in terp re ta tion  and 
application of the agreement are resolved.'^

Finally, the assumption of adversarialness is further evidenced in the 
provision requiring guards, to be excluded from NLRB-certified bargaining 
units composed of o ther em ploees.'^ "G uards" in defined as including 
security  personnel of all types, responsible for protecting the employer's 
property, safety of persons on the premises, and enforcing security-related 
rules of the employer. Guards are only permitted to form bargaining units 
composed exclusively of guards, and the union which represents them may not 
admit to membership other, non-guard employees, nor be affiliated with a 
labor organization whose membership includes non-guard employees, such as 
the Am erican Federation of Labor-Congress of Industrial Organizations 
(AFL-CIO). This provision was added in 1947 solely for the prupose of 
preventing conflicting loyalties among security personnel who must enforce 
the employer's rules, particularly in the event of a labor dispute involving 
another bargaining unit.'

Certain critics attribute much of the employer resistance to American 
labor unions to the strongly adversarial character of the American collective 
bargaining relationship. ° Some have therefore proposed shifting the U.S. 
system to less adversarial forms of worker participation, akin to Hungarian 
üzemi tanácsok or works councils, together with greatly expanded entitlement 
to information and consultation.

The American system differs from the Hungarian in another important 
re sp e c t. In the U.S., a governm ent agency, the NLRB, d e lin ea te s  an 
appropriate bargaining unit, within which workers may vote for a collective 
bargaining representative, and which will then define the grouping of workers 
over w hose rem u n e ra tio n  and term s and c o n d itio n s  of em ploym ent 
management must bargain. If a union is elected by majority vote as bargaining 
agent, the NLRB certifies the union as the exclusive bargaining agent for all 
em ployees in the defined  bargain ing  un it. This union becom es the ir 
representative, regardless of whether the individual employee supported that 
union, another union, or no union at all.'^

It is possible by agreement of employer and union, to avoid all or part 
of the NLRB union representation procedures. An employer may lawfully 
agree with a union upon the contours of a bargaining unit, and the NLRB will 
honor that agreem ent and conduct an election in the agreed-upon unit,
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provided that the unit definition is not cieariy contrary to NLRB poiicy, and 
that no rivai union objects.^  An employer also may lawfully recognize and 
bargain with a iabor union without the necessity of an NLRB eiection, if the 
union is abie to prove that it is the choice for bargaining agent of a majority 
of empioyees in the proposed bargaining unit. Usuaiiy, this is done by the 
union subm itting signed authorization cards to a m utuaiiy agreed upon, 
neutrai. third party, who verifies that a majority prefer representation by the 
particuiar union. Such "card-check" recognition requires the agreement of the 
empioyer which unions sometimes obtain voluntarily, and other times, under 
the pressure of a recognitional strike or picket line. However, recognitional 
striking or picketing is limited to a maximum of thirty days, unless the union 
petitions the NLRB to hold an election.^' Most employers, however, exercise 
their right to refuse to recognize and bargain collectively with a union, and 
take advantage of the delays inherent in NLRB litigation over the appropriate 
unit to mount a strong election campaign opposing union representation.

The United States embraces its own version of the principle of freedom 
of association, both positive and negative.^ The NLRA provides, in Section 
7, that every employee has "the right to self-organization, to form, join, or 
assist labor organizations, to bargain collectively through representatives of 
their own choosing, and to engage in o ther concerted ac tiv ities for the 
purpose of collective bargaining or other mutual aid or protection, and shall 
also have the right to refrain from any or all of such activities. ..." ^  Section 
8 (a) (1) prohibits employer interference with these rights, and section 8 (a) 
(3) prohibits discrimination on the basis of union activities.^

T his freed o m , how ever, is like the freedom  of a c itiz e n  in a 
parliamentary election district to vote and be a member of the party of therie 
or his choice. If the citizen's party loses, the citizen will be represented by 
the candidate of a different party, who received the most votes. The voter has 
freedom of association and choice individually, but the district's collective 
interests are represented by the delegate chosen by the majority. Similarly, 
the bargaining unit member may vote against union representation or for a 
different union, but will be represented by the union selected by the majority, 
or will have no union representation at all if the majority so votes.

This differs from the Hungarian system in several improtant respects. 
F irs t, in the event of d ispu te  over the level -  fac ility , m ultip le s ites , 
empolyer-wide, or m ulti-employer -  at which bargaining should occur, a 
government agency will render a binding decision, applying a set of legal rules 
to the situation. Second within this framework, the American system gives 
p reference to the em ployees' and un ion 's  choice. Third , as a ru le, the 
American system leaves no room for representation of employees either by 
themselves or by a minority union. The "exclusive" bargaining agent is the 
exclusive negotiator of the agreement with the employer. M oreover, the 
collective bargaining agreement usually does not merely establish a set of
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minimum standards, above which the employee is free to bargain for more 
favorable term s, although it is legally possible to do this. R ather, most 
collective bargaining agreements are intended to occupy the field, setting 
precise terms for all members of the bargaining unit, and precluding them 
from bargaining different terms for themselves. Employees typically have no 
separate, individual contract. Instead, the collective bargaining agreement 
operates like a tariff arrangement, and once the employer hires an employee, 
the terms of the employee's conract are exclusively those set forth in the 
collective bargaining agreement. Only in fields such as athletics and the arts, 
where a handful of employees are stars, do U.S. trade unions traditionally 
negotiate agreements which include express language permitting individuals 
to negotiate more favorable terms regarding wages or other specified topics, 
and then only on those topics so identified  in the collective bargaining 
agreement.

Two other important differences flow from this aspect of the system. 
First, in general, only the majority union may enforce the provisions of the 
co llective bargaining agreem ent on behalf of the ind iv idual. W ith the 
exception of already-earned compensation, rights created by the collective 
bargaining agreem ent are generally  considered to be collective rights, 
belonging to the bargaining unit as a whole, and not individual rights 
possessed by the employee/

Second, because no separate, individual employment contracts are 
perm issib le under m ost collective bargain ing  agreem ents, there  is no 
individual contractual obligation requiring the employer to assign a particular 
employee to a specific job. nor is an individual contract renegotiated in the 
event of a prom otion or other m ajor job change. R ather, the collective 
bargain ing  agreem ent will spell out the lim ita tions on the em ployer's 
discretion in moving employees between job classifications, and in multi-site 
units, between locations, usually governing priority for promotions, the most 
desirable locations, jobs, and working hours, on the basis of some form of 
seniority system, based upon the worker's accumulated time in the bargaining 
unit, or in a particular department or group of jobs.

HI. Bargaining Units and Union Representation Elections

When NLRB hearing officers define an appropriate bargaining unit during an 
NLRB union representation proceeding, they are guided by the fundamental 
principle that the bargaining unit should be based on a "com m unity of 
interest" among the workers. Community of interest encompasses workers' 
common concerns based on factors such as shared personnel management 
system s, p articu la rly  as to employee wages and fringe benefits, shared 
working conditions, employee job functions, and occupational skills, common
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working hours, interaction with each other on the job. interchange or job 
tra n s fe rs  am ong the  inctuded  em ployees, in te r re la te d  o r in teg ra ted  
operational functions, geographic proximity of work sites, and shared direct 
and higher level supervision and management. Any history  of collective 
bargaining in the proposed unit, as well as the ex ten t of curren t union 
organization, and the desires of the employees, are also c o n s i d e r e d . 2 6  Over 
time, however, in many industries and for many types of employment, the 
NLRB has developed traditional groupings of workers.

Most cases involve single employer bargaining units. Three types of 
disputed issues arise frequently. The first is the geographic contours of the 
unit: should one full site, a portion (such as a department) thereof, several 
sites, or all sites be included in the proposed bargaining unit? The second is 
the definition of job classifications encompassed within the unit: should only 
workers in a particular occupation, trade or profession be included in the unit, 
or should broader categories of workers in related fields be grouped together? 
The third is categories of workers mandatorily excluded from the bargaining 
unit: do particular employees or job classifications fall into categories that 
must be excluded from the bargaining unit under specific, legal rules. Many 
of these issues have well-developed, standard solutions, although the NLRB 
hearing officers, or the Board itself if it hears the case on appeal, decide each 
case on its particular facts. The NLRB applies general legal principles to 
determine whether the petitioned-for unit is an appropriate one, and if so. 
orders an election to be held.

it is easier for a union to organize and win a union election campaign 
in a sm aller bargaining unit. However, once the union wins collective 
bargaining rights in the election, it is usually much stronger if it represents 
employees on a nationwide or regional basis, because its economic leverage 
is greater during the struggle to win a good collective bargaining agreement.

M ost o b se rv ers  view the cu rren t legal schem e as m aking union 
organizing extremely difficult. Certain rules about NLRB election campaigns; 
frequent, lengthy delays during the election petition legal process; and the 
weak remedial powers of the NLRB, when employers violate the labor law and 
intimidate, coerce, or discharge union supporters during the election campign 
period, skew the odds in the employer's favor. ̂

For (he last decade, unions have been losing more elections than they 
have won, and they tend to petition for the smallest legally acceptable unit 
to increase their chances of success in the election proceeding. However, this 
leaves unions who win in a weakened condition to nego tia te  an in itia l 
collective bargaining agreement.

The grouping of types of workers into bargaining units is also largely 
governed by settled standards. As to skilled labor, the statute itself in most 
industries permits workers to organize by c r a f t . a n d  on construction sites 
it is typical to find separate units of carpenters, plumbers and electricians.
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"Profession! employees" engaged in the teamed professions, such as doctors, 
nurses, a rch itects, teachers, lawyers, socia! workers, and engineers, are 
en titled , unless they vote to the contrary , to a separate unit composed 
exclusively of professional level employees.

M ore com m only, however, the NLRB follows certa in  trad itio n a l 
g roupings of o ccupations  in to  one u n it. For exam ple, in a fac to ry , a 
production and maintenance unit will cover all the non-supervisory workers 
involved in manufacturing the product; an office -  clerical unit will cover all 
of the non-suvervisory office workers who are not members of a learned 
profession; a professional unit will include all members of learned professions 
requiring university level or comparable degrees and training; a technical unit 
will include all workers imployed in non-professional, technical positions, i.e., 
those whose work is of a techn ica l n a tu re , req u irin g  the exercise of 
specialized training usually acquired in advanced educational programs, but 
falling below the level required to qualify as "professional"; a plant security 
or guards unit will be limited to employees in those job categories. In the 
construction industry, separate craft-by-craft unionization is the rule; on a 
construction site one will typically find electricians represented by the 
Internationa! Brotherhood of Electrical Workers, carpenters represented by 
the carpenters' union, plumbers represented by the plumbers' union, and so 
on. In highly professionalized fields, there is also a growing trend toward 
separa te  rep resen ta tion  of each profession, or to sm aller groupings of 
professions. In hospitals, for example, the rule is that the appropriate 
groupings of employees are:

1) all of the registered, professional nureses;
2) all doctors;
3) members of other professions, such as social workers and occupational 

therapists;
4) all technical employees;
5) all killed maintenance employees;
6) all business office clerical employees;
7) guards and security personnel;
8) all other nonprofessional employees/

Another important aspect of the bargaining unit-based system is that where 
there  could be m ore than one lega lly -app rop ria te  un it fo r co llective 
bargaining, it is the workers' choice, not the employer's, that controls. Section 
9 (b) instructs the NLRB to define the bargaining unit "in order to assure to 
employees the fullet freedom in exercising their rights to organize and 
bargaining collectively" in determining their collective bargaining agent.34 
This freedom  of choice is p rim arily  e ffe c tu a te d  through the un ion 's  
en titlem ent to petition  for. and if successful in the election, to obtain
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certification as bargaining agent for "an appropriate unit", which need not 
be the oniy. or the most appropriate unit. These choices, however, may bind 
fu tu re  genera tions of em pioyees. Once there  is a h isto ry  of coiiective 
bargaining, poiicy strongiy favors stabitity in the bargaining relationship. The 
NLRB has made it difficult for members of a singie or several crafts to vote 
on whether to leave the large unit.35 although professional employees remain 
entitled to petition for union representation in a separate unit of their o w n . 3 6  

ft is also traditional in a few industries in certain parts of the country, 
to bargain in multi-employer bargaining units. In multi-employer bargianing 
units, all or several of the employers in one industry agree to bargain as a 
group or council, through a designated representative, with one union, in a 
bargaining unit including the workers engaged in a specified occupation or 
category of occupations, employed at each of the participating companies. 
Small employers in a fragmented industry may seek to counterbalance the 
economic power of a strong union, while the union may seek uniformity of 
wages and o th e r w orking cond itions throughout the industry . Such a 
multi-employer bargaining unit is permissible, but fragile. All parties, both 
em ployer and  un ion , m ust consen t to in it ia te  b arga in ing  w ith in  the 
multi-employer configuration. Moreover, near the expiration of any collective 
barga in ing  ag reem en t, p rio r to the com m encem ent of the period  for 
negotiating a new agreement, any employer is entitled to notify the other 
employers and the union of the em ployer's intent to withdraw from the 
multi-employer unit and thereafter to bargain separately with the union. The 
union can similarly refuse to continue bargaining on a multi-employer basis. 
M ulti-em ployer bargaining realtionships, therefore, are estab lished  and 
m aintained only on a m utual, voluntary basis, so long as both labor and 
m anagem ent regard  them  as b e n e f ic ia l .^  D esp ite  th ese  o b s tac les , 
multi-employer bargaining has been increasing in the last few years.

It should be m entioned here that when unions bargain a m ulti-site  
agreement, whether with one large employer such as General Electric, or with 
a m ulti-em ployer organization, as a m atter of practice, rather than legal 
requirement, it is common to bargain two separate agreem ents.^ The first, 
a Master Agreement, covers the entire, multiple site workforce. The Master 
Agreement typically addresses wage rates, fringe benefits, provides for a 
grievance procedure and binding a rb itra tio n  over unresolved con trac t 
disputes, protections against termination of employment without just cause, 
prohibitions against discrim inatory or unequal treatm ent of workers, and 
other topics common to all of the facilities. The second agreement, a local or 
supplementary agreement, may not conflict with anything addressed in the 
Master Agreement, and will address working condition problems, particularly 
health and safety issues, specific to the individual site. One trade union will 
normally negotiate both the master and supplemental agreement, but national 
or regional representatives, or a council composed of representatives of some
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or aH of the individual sites, wit] negotiate for the master agreement, white 
site-level representatives witt negotiate with tocat tevet management for the 
tocat, supptcmcntat agreement covering the individual facitities.

The NLRA has been interpreted to exetude certain types of employees 
from union representation in any bargaining unit whatsoever. "Managerial 
employees", those who "formulate and effectuate management policies" on 
behalf of the employer, are considered to fall outside the statutory definition 
of employee hence to be deprived entirely of the rights and protections of the 
Act.^ "Confidential employees", meaning not those with access to company 
secrets but rather those assisting in a confidential capacity those managers 
who formulate or effectuate policy in labor relations matters, have a peculiar 
status. They are defined as "em ployees" for purposes of the protections 
against discrimination and retaliation for union membership or for assisting 
the NLRB in investigating unfair labor practice allegations, but are precluded 
from inclusion in a bargaining unit."*** These two groups are excluded because 
it is unfair to both the employer and the union to take the risk of involvement 
of em ployees on both sides of the bargaining table, the risk of divided 
loyalties and spying for the other side. Supervisory employees are excluded 
from the definition of employees under the law.**' However, supervisors are 
permitted to be members of a bargaining unit, if the employer so agress,'*^ 
and this is trad itional in certain  industries. Nevertheless, under NLRB 
precedcns, such supervisory employees may not play a leadership role in the 
union, to preclude dual loyalty problems from arising.**^

Again, these nations arise from the assumption underlying the law that 
antagonistic interests and adversarial relations predominant between labor 
and m anagem ent, and that represen tation  of these two sides should be 
entirely separate and free of conflicting interests, as well as an assumption 
that business organizations will be based upon extrem ely hierarchical, 
"command and control" management systems.'*'*

These assumptions are at odds with the most current team management 
systems adopted by the most up-to-date businesses in the United States. The 
new wave of workplace organizational practices place collective authority 
over important operational decisions at the level of ordinary workers, acting 
in team s. C om panies are  e lim in a tin g  m any in te rm e d ia ry  layers  of 
m anagement, "fla tten ing  the organizational hierarchy". It is becoming 
increasingly difficult to fit these newer personnel arrangem ents into the 
NLRB sta tu to ry  categories, and several proposals call for revising those 
aspects of the law .^

The unions' difficulty in winning representation elections under the 
current statutory scheme, is attributed to a number of factors by analysts. 
Some observes lay the blame U[wn the trade union movement's own lack of 
diligence and innovativeness. Some com m entators contend that most 
American workers no longer desire collective representation, alluding to the
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allegedly outmoded nature of union representation for a workforce of highiy 
individuaiistic, well-educated and sophisticated employees.^^ Poiiing data, 
however, undercut this assertion.^ StiU other analysts attribute the deciine 
of unions to flaws in the NLRB enforcement and remedial system, which has 
meant that unions are losing more members through workforce reductions, 
factory closings, and business failures in traditionally-unionized industries, 
than they  can organize in new election campaigns.**^ Employers often 
manipulate the NLRB election processes to delay the time when the election 
is held. Election propaganda routinely skirts the boundary of illegal threats 
of rep risa l fo r e lecting  a union rep re sen ta tiv e , and p rom inen t union 
supporters are often fired during the election campign for reasons the NLRB 
may or may not later decide were illegally related to the employee's support 
for the union. Many commentators regard the procedures and remedies for 
redressing such illegal discrimination or reprisals, especially in connection 
with NLRB elections and union organizing drives, to be so inadequate as to 
invite employer violations.^

The bargaining unit system, coupled with majority vote elections and 
exclusivity  of rep resen ta tio n , is the prevailing s tru c tu re  of collective 
bargaining trhoughout N orth Am erica. There is w idespread, a lbeit not 
universal, consensus among labor, management, government, and academic 
commentators that this structure is not the source of the problems in the 
American system. Indeed, many U.S. commentators look toward Canada, 
where a similar, bargaining unit based labor-management system has resulted 
in much higher (about 45%) private sector unionization rates, for inspiration 
regarding reform  of the U.S. system.^* There a re  two sign ifican t legal 
differences between the Canadian approach and the American one. First, 
Canadian legislation either provides for extremely rapid election procedures, 
or provides for recognition on the basis of union subm ission of union 
representation authorization cards signed by a super-majority (sixty per cent) 
of the employees in the proposed bargaining unit. Second, some Canadian 
provinces do not permit employers to operate during a lawful strike. None of 
the m ajor A m erican law reform  proposals urge abandonm en t of the 
bargaining unit system.

IV. Econom ic W eapons in D isputes Owes New Collective Bargaining
Agreements

The relative economic weakness of unions compared to management under 
the scheme of permissible economic weapons dictated by the present law 
plays a substantial role in the decline of American trade u n i o n i s m . ^  For most 
workers, unionization is only a means to an end. Employees seek improvement 
in and protection of income, job security, and safe, healthy and dignified
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working conditions thorugh negotiation and vigorous enforcement of a strong 
collective bargaining agreement.

The parties, both labor and management, are under a duty to bargain 
with each other, defined as "the mutual obligation to meet at reasonable times 
and confer in good faith with respect to wages, hours, and other terms and 
cond itions of em ploym ent, or the negotiation of an agreem ent, or any 
question  arising  th e reu n d er, and the execution  of a w ritten  con tract 
incorporating any ageement reached if requested by either party, but such 
obligation does not compel either party to agree to a proposal or require the 
making of a concession".^ The essential idea here is that both sides are 
honestly trying to reach a mutually acceptable agreement. However, this 
simple concept is extremly difficult to enforce. Employers increasingly resort 
to bad faith bargaining, bargaining on the surface with no real intention of 
co n c lu d in g  an a g reem en t, as p a rt of a s tra te g y  to e lim in a te  union 
representation from the workplace.

The union is expressly granted the right to strike under the s ta tu te .^  
and a separate law. the Norris-LaGuardia Act of 1932, prohibits the federal 
courts from issuing court orders, know as "in junctions", to end a strike 
protected under the N LR A .^ However, in practice, the right to strike is of 
very limited value. When a union strikes over disputed issues connected with 
the nego tia tion  for a new con trac t, the law. as it has been in terp re ted  
pursuant to the forty-five year-old supreme Court decision in v.
AfacAay /?a<%o <& 7e/egra/?/! C o ..^  permits the employer either temporarily, 
for the duration of the strike, or permanently, to replace the striking workers. 
With higher and higehr unemployment, workers in traditionally unionized, 
heavy industry  jobs, which are predom inantly unskilled or semi-skilled 
positions, are easily replaced. Declining membership in the labor movement, 
and sustained high levels of unemployment and underemployment, have made 
other workers far more willing than might have been fifty years ago to cross 
a picket line and break a strike.

Only workers in skilled trades, and highly educated technical and 
professional workers may have scarce training and knowledge and prove more 
d iff ic u lt  to rep lace . In a d d itio n , the very largest em ployers, such as 
automobile manufacturers, employ 50.000 to 300.000 factory workers who 
may all strike at once. These buninesses find it hard to replace a workforce 
on such a large scale. But for most small, medium, and even larger buninesses, 
it has become fairly easy to permanently replace most striking employees.

Under the law. the permanently replaced striker is not formally fired, 
but retains "employee" sta tu s ,^  which is why Americans claim to preserve 
the r ig h t to  s tr ik e . A " te m p o ra rily  re p la ce d "  s tr ik e r  is e n title d  to 
reinstatement with preference over new job applicants, to the same job. at the 
same benefits and seniority status, either upon making an unconditional offer 
to return to work, or when the strike is settled .^  However, if a workers have
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been "permanently replaced", they no longer have vacant positions into which 
to be reinstated . The strikers have the right to return  to employment, in 
preference over new job applicants, but only as vacancies o c c u r/^  As a 
prac tica l m atter, their reinsta tem ent is dependent upon the size of the 
workforce, rate of turnover, and subsequent expansion or contraction of the 
production or services provided by that workforce, at that facility, factors 
w hich a re  p a r t ia l ly  or to ta lly  w ith in  the  c o n tro l of the  em ployer. 
"Crossovers", that is, workers who abandon the strike, cross the picket line, 
and re tu rn  to work, may be tre a te d  by the em ployer like perm anen t 
replacements, retaining their positions in preference to strikers at the end of 
the s tr ik e /"  A fter one year, em ployees on strike  over a new collective 
b a rg a in in g  ag reem en t lose th e ir  e n title m e n t to v o te  in an NLRB 
representation election/*' Thereafter, if a new NLRB election is held, the new 
workforce, composed of strike replacements, with a few reinstated strikers, 
usually votes to end representation by the union. The employer becomes 
nonunionized. Legal restrictions intended to prevent employer manipulation 
of this process^ appear to this observer to be ineffective.

Em ployer successes in rep lacing  s tr ik e rs  and w inning the  strike, 
imposing terms on the union or eliminating the union entirely, together with 
the pressures of increasing domestic and international com petition, have 
encouraged  the expansive use of th is  ta c tic  by em ployers, and have 
com m ensurately decreased employee enthusiasm for strikes. Employees 
deciding whether to go on strike, or to remain on strike once a work stoppage 
has begun, realistically balance the union's possibilities of winning, againt the 
risk that their jobs will be lost, along with the strike. M oreover, recent 
Supreme Court decisions interpreting the Section 7 right to refrain from 
union activity have eviscerated a unioon's ability to use fines to discipline 
members who resign from the union and refuse to go on strike, or who 
abandon their fellow union members in the midst of the strike, and return to 
workZ*^

As a result, unions are now reluctant to engage in primary strikes, that 
is, walking off the job and picketing their own employers. It makes little 
difference to a striker whether he or she is fired outright, with no right to 
return to work, or is "permanently replaced", when low attrition means few 
vacancies will occur and the striker will never regain employment.

L abour unions have m ounted a m ajor e ffo rt to ob tain  legislation 
amending this aspect of the law, but even with a Democratic Party President 
and majority in Congress, the Republican minority has so far succeeded in 
using procedural rules to block passage of these proposals/'*

There is an important exception to these rules if the strike begins or is 
prolonged in reaction to unfair labor practices committed by management. In 
such a case, the employer may not permanently replace the strikers, who are 
identified in legal terminology as "unfair labor practice strikers". When the
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strike is settled, these empioyees are entitled to reinstatement to their jobs, 
even if workers hired to repiace them must iose their jobs as a consequence. 
Unfair iabor practice strikers may oniy be temporarily, never permanently 
replaced. The unions bargaining power is greatly enhanced in its efforts to 
negotiate a new collective agreement and to settle the strike.

The result of these rules is that both labor and management often engage 
in bargaining strategies that have little to do with good faith exploration of 
each other's problems in an attempt to find mutually beneficial, or at least 
accep tab le , so lu tions. The union often tries  to trap  the employer into 
committing a legally provable unfair labor practice, while the employer seeks 
to avoid bargaining any new agreement, at the same time providing sufficient 
appearance of doing so to prevent successful proof before the NLRB of an 
unfair labor practice.

It is esay to see why the unionization rate is declining and union power 
decreasing compared to that of employers. When a union's main economic 
weapon is the primary strike, against the workers' own employer, it is often 
too weeak to bargain successfully under these rules.

Some unions are in a position to use economic weapons, in addition to. 
or instead of. having their members cease to perform their own work at their 
own place of employment. One approach is to persuade other workers, outside 
of the striking bargaining unit, to cease performing work at the struck facility. 
In addition to striking, most American unions commence picketing outside 
the facilities where the strike is taking place. These activities are aimed at 
the struck, primary facility, hence are entirely lawful.

Sometimes, the struck operations are heavily dependent upon deliveries 
of goods or material shipped in trucks driven by Teamsters Union member 
drivers. Under these circumstances, the union that obtains the support of the 
Teamsters' Union whose members may sympathetically refuse to cross the 
picket line, greatly strengthens its economic leverage. Similarly, highly skilled 
workers who are difficult to replace may work for the same employer, in a 
different bargaining unit from the strikers. If essential co-workers, whether 
unionized or not, refuse to cross the picket line, the employer may be unable 
to replace these workers, hence the strike may prove successful. In addition, 
if the same employer company owns other factories, offices or shops, the 
union is entitled to picket outside those facilities asking other workers, 
suppliers, contractors, and customers not to cross the picket line. Dependent 
upon the response, this tactic may provide an otherwise weak union with 
substantial economic leverage in collective bargaining negotiations.

All of these tactics fall within the legal definition of primary striking 
and picketing, hence are lawful, protected activity under the NLRA. In all of 
these cases, the economic pressure is directed against the employer with 
whom the dispute arose. In general, employees who refuse to cross the picket 
line , w hether they are  em ployed by the p rim ary  em ployer inside the
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bargaining unit, in another bargaining unit, outside any bargaining unit, or by 
a different employer, are ai! usualiy treated as primary strikers, entitied to 
the (very Limited) rights of primary strikers outlined above/"

This does not. however, leave employers without responsive weapons. 
The sympathy strikers' own employer is at least free to temporarily replace 
them, just as though they were themselves the direct participants in the labor 
dispute. In addition, if they are covered by a collective bargaining agreement 
th a t is in fo rce, and con ta ins a broadly w orded, n o -s tr ik e  clause, the 
em ployees may be co n tra c tu a lly  p roh ib ited  from  honoring  the o ther 
bargaining unit's picket line. In such cases, the sympathy strikers may not be 
enjoined by a court from refusing to cross the picket line."^ However, if the 
sympathy strike clearly violates the contractual no-strike clause, the NLRB 
has held thc^strikers to be unprotected against discipline or discharge under 
the NLRA. Depending on the language and collective bargaining history, 
however, the agreement may nevertheless be interpreted by an arbitrator to 
in the contractual arbitration process to preclude such harsh disciplinary 
action.

The employer also has the right to engage in a lockout, although the 
extent of this right is ill-efined. Employers seldom resort to locking out their 
workers, because the weakness of the strike weapon leaves pressuring the 
workers into a losing strike, or into working w ithout a con tract, a more 
favorable strategy for most employers. The iwp/oyer's right to lockout is not 
affirm atively protected in the text of the statue, which only protects the 
workers' "right to strike" and "to engage in other concerted activities for the 
purpose of co llective bargaining or o ther m utual aid or p ro te c tio n " /"  
However, the statute does, at several points, regulate the timing of lock-outs, 
along with strikes, indicating that Congress contemplated lawful lock-outs 
under at least some circumstances/" The employer's right to close the feility, 
tem porarily  or perm anently , is regarded as incident to the em ployer's 
property rights and dominion over the prem ises/' Similary. the employer's 
right to terminate the employment of employees, temporarily or permanently, 
for reasons not prohibited by the NLRA or other employment law. and in 
particular, for reasons apart from employee's exercise of their right to strike 
or bargain collectively, is subsumed within the broader employment-at-will 
rule. Absent a binding collective bargaining agreement or some other form of 
employment contract, the employer is free at any time and for any reason not 
specifically prohibited by law. to fire any worker, however arbitrarily. The 
NLRB and the courts, however, have had great difficulty in reconciling the 
employer's have had great difficulty in reconciling the employer's legitimate 
interest in protecting its property and preserving its economic position during 
a labor dispute, with the inevitable fact that the lockout is a tem porary 
facility closure and termination of employment, in immediate reaction to. and 
opposition to. the employees' exercise of the protected right to bargain under 
section 7 of the NLRA.
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As a result. the rules in this area are complicated and contradictory. 
When the lockout is a defensive measure to prevent a union strategy regarding 
the timing or the scope of a strike, the Supreme Court has uphelt the lockout 
as perm itted /^  Even an offensive lockout, whose sole purpose is applying 
economic pressure to employees to induce the union to accept the employer's 
contract proposals, is lawful, so long as the employer is not. in whole or in 
part, seeking to injure the union, evade the eemployer's duty to bargain is 
good faith, or retaliate against employee for their union activities, including 
collective bargaining.^ In a defensive lockout, tem porary replacem ent of 
strikers has been upheld.^ In offensive lockouts, however^he Supreme Court 
has left open the question of temporary replacements, and the NLRB's 
position has varied over time.

The NLRB has, however, consistently held that a lockout accompanied 
by perm anent replacem nt of the regular w orkers, trea tin g  the regular 
employees as the equivalent of forced strikers, violates the law because it is 
indistiniguishable from job loss in re ta lia tion  for exercising the legally 
protected right to bargain collectively. As a result, so long as the lock-out 
continues, only the strikers retain "employee" status and are eligible to vote 
in an NLRB representation election; the temporary replacements, because 
they remain "temporary", never attain "employee" status. If an employer's 
tacit objective is to eliminate the union, inducing the union to strike and 
permanently replacing the strikers is usually much sounder strategy than 
engaging in a lockout. !n many cases, non-bargaining unit cowerkcrs. and 
non-union suppliers, contractors and customers are quite willing to ignore the 
picketers. rendering the union's primary strike weapons ineffective.

In the 1930s and 1940s, when primary weapons failed, unions could 
resort to secondary weapons, indirectly bringing pressure to bear upon the 
primary employer, the party to the underlying dispute, by directly pressuring 
other "neutral" or "secondary" businesses and their employees to disrupt 
business relationship with the primary employer unless the labor dispute was 
ended. However, secondary strikes, picketing and boycotts are now severely 
limited, under legal changes that were initiated in the Taft-Hartley Act of 
1947, and later expanded in the Labor-management Reporting and Disclosure 
Act of 1959.

The sta tu te  generally prohibits all forms of picketing and seeking to 
persuade the secondary employer's workers or contractors to stop work to 
pressure this second company to stop dealing with the first one. the party to 
the original labor d ispute.^ Nevertheless, because the First Amendment to 
the Constitution of the United States protects freedom of speech, the NLRA 
prohibitions were w ritten  with provisos excluding certain  purely verbal 
appeals for consumer support, and the Supreme Court has further narrowly 
in te rp re te d  the p roh ib ito ry  language to avoid conflic t with the F irst 
Amendment.

)14 ___________ MARI.trY S. WEISS__________________________________



It is mainly unions representing workers in retail businesses, or workers 
whose empioyers seii or deliver products or services directly to retaiiers, who 
are in a position  to e ffec tive ly  use consum er pub lic ity  and picketing. 
Moreover, the effectiveness of these strategies depends on the degree of 
public support in the locality for the labor movement in general as well as 
their sympathies toward the particular labor dispute. Many unions cannot 
make use of the limited, lawful secondary pressures.

It should be noted that the Railway Labor Act never underwent an 
amendment similar to the NLRA; consequently, secondary strikes, boycotts 
and p icketing  are  th eo re tica lly  legal during railw ay and a irline  labor 
disputes. However, in recent years, when im portant transportation hubs 
have been disrupted by such strikes, Congress has intervened with special 
legislation halting the strike, and the courts, relying on various rationales of 
dubious propriety, have issued injunctions preventing secondary picketing.^

Private sector unions which can neither mount successful strikes against 
their own employer, nor useful pressure through lawful secondary activities 
are in a position not very different from public sector unions, which in most 
states, are prohibited from striking.^' Unions are increasingly resorting to a 
range of concerted activities that are of questionable legal status, but difficult 
for employers to prove or, as a practical m atter, to defend against. Work 
slowdowns, particularly  the popular "w ork-to-rule" is the most common 
tactic. The workers in the labor dispute announce that so long as negotiations 
fail to reach a successful conclusion, they will follow fully, exactly and 
precisely every single rule, instruction  or command laid down and not 
form ally rescinded by m anagem ent. In big businesses and governm ent 
operations, work is greatly decreased by such a strategy. The NLRA plainly 
does not prohibit this type of conduct. However, it is unclear whether such 
activity  is "protected  concerted activ ity" under Section 7. hence those 
participating only may be temporarily or permanently replaced, or whether 
it is unprotected, meaning the employer is permitted to fire them ou trigh t.^  
Similary, the use of intermittent, or "quickie" strikes of a few hours or days 
duration, toos hort to permit the employees, as a practical m atter, to hire 
p erm anen t rep lacem en ts , is a s tra teg y  of u n c e rta in  legal s ta tu s  and 
increasingly frequent use.

The trade unions have also devised a wide range of strategies, sometimes 
lumped under the general label "corporate campign", aimed at using the 
corporate laws and other aspects of corporate structure and operations to 
provide leverage lacking in the traditional labor arsenal of weapons. Unions 
have a ttem p ted  to place labor d ispute  issues on proxy ba llo ts  sent to 
shareho lders in conjunction  with annual corporate  board of d irec to rs  
elections, they have sought to persuade shareholders to replace present 
management with new management less hostile to collective bargaining, and 
they have pressured members of corporate boards to step down in protest over
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the management's handling of the labor dispute, particularly when the Board 
m em ber is an o fficer of a second company with whom the trade union 
movement does considerable business. Such stra teg ies are occasionally 
successful, but depend on the existence of very particular, favorable pressure 
points, th a t seldom can be found by union representatives. In addition, 
cam paigns d irec ted  to shareho lders in a broadly held, publicly traded 
company can be very expensive.

The extreme weakness of unions' economic weapons exacerbates their 
difficulties in winning union elections. Nearly 50% of NLRB elections are 
won by unions, which are certified as collective bargaining agent, thereby 
triggering the employer's duty to engage in good faith collective bargaining. 
N evertheless, only about half of the newly certified  unions succeed in 
negotiating an initial bargaining agreement with the employer.^ The duty to 
bargain requires only that the employer approach the bargaining table with 
an open mind and a willingness to honestly negotiate, but management need 
not agree to any particular proposal or make any concession. Violations are 
extrem ely d ifficu lt to prove. Even when the employer is proven to have 
violated this duty by only pretending to bargain, while intending to avoid 
agreement, the NLRB lacks authority to order the employer to sign a contract 
containing terms to which the employer did not agree. Nor can the NLRB 
award the union or the workers meaningful damages for such violations. In 
bargaining for an initial contract, as well as subsequent contracts, the union's 
success will turn on its ability to credibly threaten or actually bring to bear 
economic pressure upon the employer. The legal, economic, and practical 
lim ita tions on union econom ic w eaponry thus severely undercut union 
organizing as well as representation of existing bargianinig units. From the 
workers' point of view, the struggle to obtain union representation if the 
union will be too weak to win meaningful contract protections in any event? 
In light of the near importence of trade unions in several industries, it is 
am azing tha t unions win nearly 50% of the NLRB elections, and more 
amazing still th a t roughly half of these new units win a first collective 
bargaining agreement, stabilizing the relationship.and making it likely that the 
union will remain the employees' bargaininig agent for the long tcrm .^

This has. iro n ica lly , led to proposals to move tow ard a W estern 
European-type works council model, on the theory that employer resistance 
to worker participation would decrease greatly if the participation were of the 
weaker, "notice, information and consultation" type, rather than the strongly 
a d v e rsa ria l, econom ic w eapons based model of the N L R A .^  In an 
environm ent where nearly 90% of private sector workers are not union 
members, however, other commentators, including this one, believe that the 
institution of works councils would provide workers with no meaningful role 
not already de /a c io  available because of the structure and nature of the 
employer's operations. On the other hand, works councils could further erode,
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perhaps beyond repair, an independent iabor movement seeking to protect the 
interests of workers.

The American system, for non-unionized workers, lacks a detailed set of 
minimum labor standards and job protections, as well as a solid enforcement 
system for legal norms. The absence of trade union representation or other 
worker representation independent of the employer's operations would very 
likely leave workers effectively at the mercy of their employers.
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Zusammen? assung

!m amerikanischen Privatsektor scheidet sich das Modell der koHektiven Arbeitsbeziehungen 
w esentiich von den europäischen Modetten ab. Das H auptgesetz das die koHektiven 
Arbeitseziehungeen reg eit. ist das "National labor Relations Act". Dieses Gesetz regelt weder 
Sozialpartnerschaft oder "Tripartismus" noch auf nationaler Ebene bestehende bzw. sektorale 
Verhandlungen nicht. Ein Organ der Bundesregierung. "National Labor Relations Board" (NLRB) 
organisiert die Gewerkschaftswahlen auf dem Arbeeitsplatz. wenn dies von entsprechende Prozent 
der Arbeitnehmer verlangt is. Durch die abgegebenen Stimmen wird entschieden welche 
Gewerkschaft die Arbeitnehmer, als ihren Representanten ftir die Tarif Verhandlungen wählen. Die, 
eine gemeinsame Vertretung wählende Arbeitnehmer bilden eine "bargaining unit". Die 
pluralistischen Gegebenheit als auch die verschiedene Beschrenkungen des Streikrechts 
ausserordentlich schwachen die Position der Gewerkschaften zu. Über alle die Fragen die 
Arbeitsbeziehungen betreffend Fragen verhandelt nur die Gewerksachaft mit den Arbeitsgebern. 
Betriebsrat, oder irgendein änliches Organ gibt es nicht. Deshalb in Arbeitsplätze wo es keine 
Gewerkschaft gibt hängen die Arbeitsbedingungen in großem Maße von der Diskretion des 
Arbeitsgebers ab. Diese sind im hinterland der zahlreichen jetzigen Erwägungen und prominenten 
Vorschläge über die Änderung der Arbeeitsrecht in der USA.
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